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PREFACE  TO  VOLUME  XLIIL 


Several  cases  of  notable  and  various  interest  will  be 
found  in  the  present  volume.  Mayor  of  Lyons  v.  East 
India  Co.^  p.  27,  is  long  in  proportion  to  any  utility  it  is 
likely  to  have  for  the  practical  business  of  most  readers. 
But  it  is  of  such  importance  for  the  constitutional  law 
and  history  of  British  India  that  we  feel  bound  to  preserve 
it  with  only  slight  retrenchment  of  details.  Roux  v. 
Salvador^  p.  638,  is  a  leading  case  in  the  law  of  marine 
insurance,  and  R.  v.  Greenhill,  p.  440,  on  the  nature  and 
grounds  of  a  father's  rights  as  natural  guardian  of  his 
children.  This  was  a  case  much  honoured  by  the  late 
Mr.  Justice  Willes.  Vaughan  v.  Menlove^  p.  711,  finally 
settled  the  rule  of  what  Chief  Justice  Holmes  of  Massa- 
chusetts has  aptly  called  "the  external  standard" — that 
due  care  and  caution  do  not  consist  in  acting  to  the  best  of 
one's  own  judgment,  but  in  acting  with  not  less  judgment 
than  a  man  of  ordinary  sense  and  prudence  may  be 
expected  to  shew.  The  reasonable  man  of  the  law  is 
a  man  of  fair  average  understanding  as  well  as  good 
intentions.  Malachy  v.  Soper,  p.  691,  is  an  early  and 
instructive  example  in  the  line  of  authorities  which  have 
now  distinguished  slander  of  title,  as  an  action  in  the 
nature  of  deceit,  from  defamation.  Recent  development 
of  actions  for  fraudulent  imitation  of  trade  names  and 
"unfair  competition"  generally  has  increased  the  import- 
ance of  those  authorities,  if  anything.     As  to  defamation 
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proper,  we  have  before  now  had  occasion  to  remark  on 
the  late  dates  at  which  various  points  came  to  be  clearly 
settled.  Lay  v.  Laioson^  p.  487,  shews  a  good  deal  of 
vagueness  existing  in  1836  about  the  differences,  now 
elementary,  between  the  defences  of  justification,  privilege, 
and  fair  comment. 

Trower  v.  Chadwick^  p,  659,  CJiadivick  v.  Trower^  in 
Ex.  Ch.,  p.  676,  are  not  free  from  difficulty  as  to  the 
total  result  of  the  two  judgments.  The  judgment  of 
the  Common  Pleas  on  the  first  count  of  the  declaration 
was  left,  in  form,  untouched  by  the  disallowance  of  the 
second  count  in  the  Exchequer  Chamber.  But  the 
reasoning  of  the  Exchequer  Chamber  seems  to  shew  that 
the  first  count,  though  probably  sufficient,  was  inartificially 
framed  so  far  as  it  introduced  the  question  of  the  defendant's 
acts  being  done  with  precaution  or  otherwise.  If  the 
plaintiffs  had  a  right  of  support  for  their  building  at  all, 
it  was  an  absolute  right  with  which  the  defendant  inter- 
fered at  his  peril.  It  seems  to  have  been  formerly  the 
practice  to  allege  negligence  in  actions  of  this  kind,  but 
it  is  sufficient  to  refer  to  Dalton  v.  Angtis^  6  App.  Ca.  740, 
to  see  that  this  was  founded  on  a  misconception  of  the 
nature  of  the  right  claimed. 

In  Squire  v.  Campbell^  at  p.  248,  it  will  be  seen  that 
Lord  Cottenham  thought  the  statue  of  King  George  III. 
in  Cockspur  Street  a  great  benefit  to  the  public.  It  is 
open  to  consideration  whether  this  was  more  than  an 
extra-judicial  opinion.  There  is  a  rather  hard  passage 
in  Mr.  G.  Meredith's  "One  of  our  Conquerors,"  from 
which  it  may  be  inferred  that  he  does  not  agree  with 
Lord  Cottenham. 

Some  persons  think  the  reporters  of  the  present  day  are 
less  accurate  than  their  predecessors.  Our  impression  is 
that  this  is  by  no  means  generally  true.     For  our  part  we 
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think  no  modern  reporter,  and  we  hope  no  modem  editor 
of  reports,  would  confound  Jane  Seymour  with  Lady 
Jane  Grey :  see  p.  126.  But  at  p.  555  may  be  seen  the 
beginning  of  a  series  of  learned  notes — those  of  the  late 
Serjeant  Manning — which  very  few  modern  lawyers  can 
hope  to  rival. 

We  have  received  a  complaint  as  to  the  omission  from 
the  Eevised  Eeports  of  Thorpe  v.  Eyre  (1834)  1  A.  &  E 
926.  The  complaint  is  founded  on  the  fact  that  the  case 
is  cited  in  Woodf all's  Landlord  and  Tenant,  ICth  ed.  p.  801, 
in  these  terms :  "  Where  a  tenant  held  from  Lady-day, 
and  there  was  a  custom  that  the  tenant,  at  the  regular 
expiration  of  the  Lady-day  tenancy,  should  have  the 
away-going  crops,  and  the  tenancy  was  determined  on 
the  1st  of  June  by  an  award  made  in  a  reference  of 
disputes  between  the  landlord  and  tenant;  it  was  held 
that  the  custom  had  no  operation."  At  p.  938  of  the 
report  the  judgment  of  the  Court  says :  "  We  think  the 
custom  had  no  operation  in  the  case  of  a  tenancy  so 
determined."  But  it  appears  by  reference  to  the  argu- 
ment, and  especially  to  the  remarks  of  Taunton,  J.  at 
p.  933,  that  this  was  not  a  general  proposition  of  law, 
but  merely  an  interpretation  of  the  arbitrator's  intention 
in  making  an  award  which  dealt  with  all  matters  in 
difference  and  said  nothing  about  emblements.  The 
citation  in  Woodfall,  therefore,  seems  to  go  beyond 
what  the  decision  warrants.  We  should  have  thought 
the  point  rather  minute  in  any  view.  The  rest  of  the 
decision  is  of  no  importance  at  the  present  day,  nor 
does  our  correspondent  allege  that  it  is.  It  appears  to 
us  on  the  whole,  with  all  respect  for  Woodfall's  succession 
of  learned  editors,  that  the  fault,  if  any,  is  with  some 
or  one  of  them  and  not  with  us.  No  judicial  reference  of 
any  kind   to   the  case,  during  the  sixty- five  years  thqt 
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have  elapsed  since  it  was  decided,  has  been  found  by 
the  ordinary  means  of  search ;  we  mention  this  because 
our  correspondent  called  it  a  leading  case.  It  has  already 
been  explained  sundry  times  that  we  do  not  undertake  to 
reprint  every  case  that  is  still  cited  in  a  current  text-book 
and  has  not  been  expressly  overruled ;  still  less,  we  may 
add,  to  give  our  reasons  for  every  omission  of  any  such 
case.  If  we  proceeded  on  that  plan,  there  would  be  little 
chance  of  the  Eevised  Eeports  being  completed  within  the 
twentieth  century.  The  persistence  of  an  old  case  in  an 
old  text-book  which  has  not  been  thoroughly  recast  for 
many  years  is,  taken  by  itself,  the  very  lowest  degree  of 
evidence  that  the  case  is  likely  to  be  of  any  real  use  at 
the  present  day. 

F.  P. 
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BEFORE    THE    JUDICIAL    COMMITTEE 
OF  THE   PRIVY  COUNCIL. 


On  Appeal  prom  the  Arches  Court  op  Canterbury  (i). 
MARY  ANN  TONGUE  v.   EDWARD  TONGUE  (2).      ^^^^^ 

^    ^  June  21. 

(1  Moore,  P.  C.  90—98.)  

y  Shadwell, 

A  mairiage  by  banns,  in  the  publication  of  which  one  of  the  Christian  y..c. 

names  of  the  man,  a  minor,  was  designedly  concealed,  and  which  was         [  90  ] 
solemnized  in  the  name  so  falsified ;  held  void  under  the  stat.  4  Geo.  IV. 
c  76,  BS.  7,  22,  the  Judicial  Committee  being  of  opinion  that  the  cir- 
cumstance of  the  man  omitting  to  sign  his  full  Christian  names  in  the 
register,  indicated  his  participation  in  the  previous  false  publication. 

Edward  Croxall  Tongue,  being  a  minor  of  the  age  of  17 
years,  and  Mary  Ann  Allen,  a  widow  of  the  age  of  85  years, 
were  married  by  banns  in  the  parish  church  of  St.  Michael, 
Bristol,  on  the  26th  February,  1888.  The  banns  were  published 
on  the  three  preceding  Sundays,  in  the  names  of  Edward  Tongue, 
bachelor,  and  Mary  Ann  Allen,  spinster,  and  the  marriage  was 
registered  in  the  following  form : 

(1)  Present:  the  Yioe-Chanoellor,  C.  C.  B.  365,  41  L.  J.  M.  C.  92;  and 
Mr.  Baron  Parke,  Mr.  Justice  Bosan-  by  Lord  Penzance,  Templeton  v. 
quet,  and  the  Chief  Judge  of  the  Tyree  (1872)  L.  B.  2  P.  &  D.  420, 
Court  of  Bankruptcy.  422, 41  L.  J.  Mat.  86;  dist.  by  Bacon, 

(2)  Cited  in  the  judgment  of  the  V.-C,  GompeHzy.  Kensit{lS12)'L.'EL 
Court,  B.  v.  Bea   (1872)  L.  B.   1  13  Eq.  369,  380,  41  L.  J.  Ch.  382. 
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ToNQus  Edward  Tongae,  of  this  parish,  bachelor,  and  Mary  Ann  Allen, 

ToNouB.      ot  this  parish,  spinster,  were  married  in  this  church  by  banns, 
with  consent  of  this  twenty-sixth  day  of  February, 

in  the  year  one  thousand  eight  hundred  and  thirty-three, 

By  me,  J.  B.  Jbbb,  Curate. 


This  marriage  was  solemnized  between  us, 

Edward  Tongue. 
Samuel  Quinton, 
Sarah  Hatnes. 


In  the  presence  of 


Mary  Ann  Allen. 


The  marriage  was  clandestine,  and  without  the  knowledge  or 

[  *9i  ]       consent  of  the  parents  of  the  minor,  who  *at  the  time  was  a 

pupil  of  Mr.  William  Cowan  Atchison,  the  brother  of  Mrs.  Allen. 

Mrs.  Allen  resided  with  her  brother,  and  acted  as  his  house- 
keeper in  the  management  of  his  affairs,  and  in  such  capacity 
attended  to  his  pupils. 

The  minor  was  the  eldest  son  of  Edward  Tongue,  Esq.,  a 
gentleman  possessed  of  considerable  landed  property:  he  was 
baptized  by  the  names  of  Edward  Croxall  Tongue,  and  though 
known  to  some  of  the  witnesses  (two  of  whom  were  his  school- 
fellows) by  the  name  of  Croxall  Tongue,  or  Tongue  only,  had 
never  been  known  by  the  name  of  Edward  Tongue. 

Sarah  Haynes,  the  sexton  of  the  parish  church  of  St.  Michael, 
one  of  the  witnesses,  who  was  present  at  the  marriage,  on  her 
examination  stated,  that  it  was  part  of  her  business,  after  the 
clerk  had  entered  the  names  and  description,  &c.  of  the  parties 
whose  banns  were  to  be  published  in  the  banns-book,  to  file  the 
paper  from  which  he  makes  the  entry,  and  put  it  away  in  the 
surplice-closet,  in  the  vestry :  the  clerk  makes  the  entry  and 
she  files  the  paper  from  which  he  makes  it ;  he  crosses  the 
paper  as  entered,  and  then  she  puts  it  on  the  file,  and  she  did 
so  with  the  paper  of  notice  for  the  marriage  in  question.  She 
did  not  remember  the  publication  of  the  banns  in  consequence 
of  that  notice  particularly,  but  said  she  should  not  have  been 
present  at  the  marriage  as  she  was,  unless  the  banns  had  been 
regularly  published  and  the  parties  out-asked :  both  the  rector 
and  the  curate  are  very  particular  in  examining  the  banns-book 
before  a  marriage  takes  place ;  they  make  the  parties  examine  the 
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entry  and  see  that  their  names  are  right,  and  their  descriptions  tonoux 
right ;  and  if  there  is  any  mistake  and  a  licence  necessary,  tongitb, 
the  rector  makes  the  clerk  pay  for  it,  and  *that  makes  the  clerk  [  *92  ] 
very  particular ;  and  so  she  was  sure  that  with  respect  to  this 
marriage,  where  the  parties  were  married  as  Edward  Tongue, 
bachelor,  and  Mary  Ann  Allen,  spinster,  that  the  banns  were 
regularly  published  on  i^e  three  Sundays  stated  in  the  banns- 
book,  and  that  they  both  of  them  before  the  ceremony  was 
performed,  inspected  the  entry  in  the  banns-book,  and  acknow- 
ledged their  names  and  descriptions  as  entered  to  be  correct: 
of  their  ages  she  could  say  nothing,  except  that  she  remarked 
on  going  home  to  her  daughter,  that  such  boys  as  ''  Tongue  " 
appeared  to  be,  ought  to  be  flogged  instead  of  married,  he 
appeared  so  young;  and  she  had  something  occur  in  her 
own  family,  not  long  before,  to  make  her  say  that,  and 
remember  it. 

It  was  not  until  the  month  of  December,  in  the  same  year, 
that  Mr.  Tongue,  the  father,  became  acquainted  with  the 
circumstance  of  the  marriage,  and  in  the  month  of  January 
following  he  instituted  proceedings  in  the  Consistory  Court  of 
London  against  Mary  Ann  Tongue,  to  annul  the  marriage  on 
the  ground  of  the  minority  of  Edward  Croxall  Tongue,  and  the 
undue  publication  of  banns. 

On  the  22nd  July,  Mary  Ann  Tongue  was  dismissed  from  the 
suit,  by  which  the  marriage  was  declared  duly  solemnized. 

From  this  decision  an  appeal  was  interposed  by  Mr.  Tongue 
to  the  Arches  Court,  and  on  the  7th  May,  1835,  the  Judge  (Sir 
Hebbebt  Jenneb)  pronounced  for  the  appeal,  resisting  the 
sentence  appealed  from,  and  pronounced  the  pretended  marriage 
between  Edward  Croxall  Tongue  and  Mary  Ann  Allen  null  and 
void,  pursuant  to  the  statute  4  Geo.  IV.  c.  76,  by  reason  that 
the  said  pretended  marriage  was  had  between  them  *knowingly  [  ♦93  ] 
and  wilfully,  without  due  publication  of  banns,  and  without  a 
licence  from  any  person  or  persons  having  authority  to  grant 
the  same  being  first  had  and  obtained  (1). 

From  this  decree  Mrs.  Tongue  now  appealed. 

(1)  Reported  in  1  Curtis,  38. 

1—2 
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ToKQUE  The  King* 8  Advocate  {Sir  John  Dodson),  and  Piatt,  K.  C, 

ToKouB.  for  the  appellant : 

The  question  depends  on  the  true  construction  of  the  last 
Marriage  Act,  4  Geo.  IV.  c.  76.  The  22nd  section  enacts, 
'•'that  if  any  persons  shall  knowingly  and  wilfully  intermarry 
without  due  publication  of  banns  or  licence  from  a  person  or 
persons  having  authority  to  grant  the  same  first  had  and 
obtained,  or  shall  knowingly  and  wilfully  consent  to  acquiesce 
in  the  solemnization  of  such  marriage  by  any  person  not  being 
in  holy  orders,  the  marriage  of  such  persons  shall  be  null  and 
void."  In  order  to  avoid  a  marriage  under  this  Act,  the  parties 
must  knowingly  and  wilfully  intermarry  without  due  publication 
of  banns :  Wiltshire  v.  Prince  (i) ;  Hadley  v.  Reynolds  (2).  Both 
parties  must  be  conversant  of  the  fraud:  Rex  v.  Wro3cton{z). 
It  is  therefore  purely  a  question  of  fact  to  be  determined  upon 
the  evidence  in  the  case.  There  is  no  evidence  that  the  husband 
procured  the  banns  to  be  published  in  the  name  of  Edward 
Tongue  instead  of  Edward  Groxall  Tongue,  or  that  he  knew 
anything  about  the  publication  of  the  banns.  The  statement 
of  Sarah  Haynes  that  she  has  no  doubt  the  banns-book  was 
inspected  at  the  time  of  the  marriage,  is  mere  belief  from  a 
[  *94  ]  general  usage,  and  is  at  best  only  *her  own  conclusion ;  it  is 
no  evidence  of  the  fact.  The  formal  and  legal  description  of 
the  status  of  the  parties  is  not  requisite ;  the  7th  section  requires 
notice  of  the  names  and  place  and  time  of  abode  of  the  persons 
desiring  the  publication  of  banns,  and  does  not  insist  on  any 
formal  description.  The  circumstance  that  Mrs.  Allen,  being 
a  widow,  described  herself  as  a  single  woman,  is  therefore 
immaterial.  The  banns  being  in  the  name  of  Edward,  the 
ceremony  was  of  course  performed  in  that  name,  and  the 
person  repeating  after  the  clergyman  would  pronounce  that 
name  only  which  the  minister  did.  Edward  was  the  first,  and, 
being  a  common  name,  must  have  been  his  most  usual  Christian 
name.    The  marriage  is  complete  from  the  time  it  is  pronounced 

(1)  3  Hagg.  Eep.  332.  IQu,  whether  "  conversant "  in  the 

(2)  4  Hagg.  Bep.      [There  is  no  text  immediately  above  should  not 
such  case  in  4  Hagg.  Ecc  Bep.]  be  '*  conusant.'*] 

(3)  38  E.  E.  341  (4  B.  &  Ad.  640). 
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flo  by  the  miniBter ;  the  signature  in  the  register  is  no  part  of      Tokoub 
the  marriage,  it  is  a  subsequent  and  independent  act.  tongue. 

The  test  to  be  applied  is  the  same  as  in  offences  against  the 
criminal  law :  there  a  guilty  knowledge  must  be  shewn.  Upon 
an  indictment  for  receiving  stolen  goods,  or  for  uttering  counter- 
feit coin,  proof  of  the  guilty  knowledge  must  be  shewn ;  it  may 
be  inferred  from  the  conduct  of  the  parties,  but  the  evidence  to 
warrant  such  inference  must  be  irresistible.  There  is  nothing 
here  to  warrant  such  conclusion.  In  an  action  upon  a  bill  of 
exchange  against  an  indorsee,  notice  of  dishonour  must  be 
proved ;  suppose  the  witness  should  say.  It  is  the  custom  of  our 
house  to  give  twenty-four  hours'  notice,  and  therefore  I  make  no 
doubt  such  notice  was  given,  could  the  acceptor  recover  ?  The 
inspection  of  the  banns-book  ought  to  be  made  out  by  direct 
evidence ;  it  is  mere  surmise  and  conjecture. 

Sir  WilUain  FoUett  and  Dr.  Addams^  for  the  respondent :  [  96  ] 

To  arrive  at  the  true  construction  of  the  Marriage  Act,  the 
Act  previously  in  force  must  be  referred  to.  By  26  Geo.  II. 
c.  33,  s.  8,  persons  convicted  of  solemnizing  matrimony  without 
banns  or  licence  were  liable  to  be  transported,  and  the  marriage 
was  null  and  void.  Under  that  section  it  was  held  that  if  the 
banns  were  unduly  published,  the  marriage  was  absolutely  void. 
That  alone  annulled  the  marriage.  It  was  to  remedy  that 
mischief  that  the  statute  4  Geo.  IV.  c.  76,  was  passed,  which 
by  the  twenty-second  section  provides  that  the  marriage  shall 
not  be  avoided  unless  the  parties  shall  knowingly  and  wilfully 
intermarry  without  due  publication  of  banns,  &c.  It  is  con- 
tended that  under  this  statute  both  parties  must  knowingly 
and  wilfully  participate  in  the  fraud.  The  object  of  the  last 
statute  was  to  correct  the  effect  of  the  former  one,  by  upholding 
a  marriage  where  no  fraud  was  intended.  If  the  construction 
insisted  on  by  the  other  side  is  to  prevail,  the  statute  will  go 
further  than  the  Legislature  intended,  and  make  a  fraudulent 
marriage  good. 

The  word  "  persons "  in  the  twenty-second  section  does  not 
imply  parties;  it  is  the  nominative  to  the  verb  intermarry^ 
and  is  used  to  make  the  sense  complete.     The  seventh  section. 
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ToKoiTs  directing  the  delivery  of  notice  for  the  publication  of  banns, 
.ToKouB.  treats  such  delivery  as  the  act  of  both  parties;  the  word 
''persons"  is  there  ased:  yet  it  is  not  pretended  that  such 
delivery  is  requisite  by  both:  the  same  construction  must 
prevail  in  the  twenty-second  section.  The  case  of  Rex  v. 
Wroxton  is  no  authority  in  point.  It  does  not  appear  that 
either  party  was  under  age :  the  husband  procured  the  pauper 

[  *96  ]  to  be  married  in  a  false  name,  and  the  Court  decided,  *that 
for  the  purpose  of  a  settlement  the  marriage  was  valid.  Neither 
the  parties  themselves  or  their  guardians  sought  to  annul  the 
marriage.  The  marriage  here  was  in  fraud  of  the  rights  of 
the  father.  One  party  must  always  be  conusant  of  the  fraud; 
and  where  two  parties  combine  to  carry  a  fraud  into  effect,  the 
law  presumes  each  equally  guilty,  and  consequently  each  must 
be  conusant  of  it.  The  onus  of  disproving  such  conclusion  is 
on  the  other  side.  They  have  not  examined  the  clerk  who  was 
a  witness  to  the  marriage,  and  could  have  deposed  to  the 
ignorance  of  the  husband,  if  such  existed.  The  witness  Haynes 
speaks  as  to  the  custom  of  examining  the  banns-book;  such 
examination  must  be  presumed  to  have  been  made  unless 
disproved  on  the  other  side;  there  is  no  ground  to  infer 
the  contrary. 

All  the  authorities  on  the  construction  of  the  old  statute  are 
in  Rex  v.  BiUinghur8t(i),  and  they  shew  that  the  alteration 
or  omission  of  a  Christian  name  in  the  publication  of  the  banns 
rendered  the  marriage  void  where  the  intent  of  the  parties  was 
fraudulent.  Such  intent  existed  here ;  the  marriage  was  without 
the  consent  or  knowledge  of  the  guardian  of  the  minor;  both 
parties  were  anxious  for  a  clandestine  marriage,  and  both  con- 
spired to  obtain  one ;  that  is  sufficient  to  presume  both  conusant 
of  the  fraud.  The  woman  is  confessed  to  have  been  aware  of 
the  fraud ;  the  husband  must  have  been  particeps  criminU.  The 
banns  are  published  in  one  only  of  his  Christian  names,  Edward, 
he  is  married  by  that  name  only  ;  he  signs  the  register  in  that 
name  alone ;  he  knew  it  to  be  a  partial,  and  therefore  a  false 

[  *97  ]        signature ;  and  must  have  known  the  ^previous  circumstances 

'  (1)  15  R.  R.  474  (3  M.  &  S.  250—      Pougett  v.  Tomkyus,  15  R.   R.   480 
259).    See  particularly  the  case  of      (3  M.  &  S.  262,  n.). 
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which  made  that  signature  requisite.  The  concealment  of  his  name      Tonoub 
being  for  the  purpose  of  a  fraud,  the  marriage  is  null  and  void.        tokoub. 

The  King's  Advocate^  in  reply. 

Thb  Yicb-Ghanoellob  : 

Their  Lordships  think  that  the  decree  in  the  Court  below  must 
be  afi&rmed ;  Mr.  Baron  Pabeb  thinks  that  stronger  evidence  of 
the  knowledge  of  the  parties  to  the  fraud  ought  to  have  been 
obtained ;  but  the  rest  of.  their  Lordships  feel  satisfied  with  that 
which  has  been  produced.  We  concur  in  the  judgment  in 
Wiltshire  y.  Prince^  but  consider  this  case  dependent  on  its  own 
circumstances.  It  appears  that  the  marriage  was  clandestine, 
from  the  first  step  taken  in  it  to  its  final  solemnization ;  that 
it  was  concealed,  and  intended  to  be  so.  The  woman  is  admitted 
to  have  been  conusant  of  the  fraud,  and  to  have  meditated  and 
intended  it.  The  minor  is  contended  to  have  been  ignorant  of 
it.  The  note  from  which  the  banns  were  published  misdescribed 
the  husband,  calling  him  Edward  Tongue,  his  real  name  being 
Edward  Groxall  Tongue :  the  marriage  was  celebrated  in  the 
name  of  Edward  only,  and  he  signed  the  same  name  in  the 
parish  register:  the  entry  is,  Edward  Tongue  and  Mary  Ann 
Allen  were  married  in  this  church  by  banns:  it  is  therefore 
impossible  for  him  not  to  have  known  of  the  publication  of  the 
banns;  and  the  signature  of  only  one  of  his  Christian  names 
she^s  that  he  must  have  known  that  the  banns  had  been 
published  in  that  name  only.  This  signature  was  a  fraud, 
and,  coupled  with  the  circumstance  I  have  already  alluded 
to,  satisfies  their  Lordships  that  he,  *with  the  woman  Allen,  [  •BS  ] 
knowingly  and  wilfully  intermarried  without  due  publication  of 
banns:  we  therefore  affirm  the  judgment  of  the  Court  below, 
but  without  costs. 
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On  Appeal  prom  the  Supreme  Court  op  Bengal  (i). 
1836.  JAMES  YOUNG  and  Others  v.   The  BANK  op 

Bee.  2, 16. 

-^  BENGAL  (2). 

Lord 
Brougham.  (1  Moore,  P.  C.  150—174;  S.  0.  1  Deac.  622.) 

[  ^^^]  Palmer  &  Co.  having  borrowed  a  large  Bum  of  the  Bank  of  Bengal, 

deposited  Company's  paper  with  the  Bank,  to  a  greater  amount,  as  a 
collateral  security,  accompanied  with  a  written  agreement,  authorising 
the  Bank,  in  default  of  repayment  of  the  loan  by  a  given  day,  **to  sell 
the  Company's  paper  for  the  reimbursement  of  the  Bank,  rendering 
to  Palmer  &  Co.  any  surplus."  Before  default  was  made  in  the  repay- 
ment of  the  loan,  Palmer  &  Co.  were  declared  insolvents,  under  the 
Indian  Insolvent  Act,  9  Geo.  IV.  c.  73  (3),  by  the  36th  section  of  which 
it  wajs  declared,  that  where  there  had  been  mutual  credit  given  by  the 
insolvents  and  any  other  person,  one  debt  or  demand  might  be  set  off 
against  the  other,  and  tiiiat  all  such  debts  as  might  be  proved  under 
a  commission  of  bankruptcy  in  England  might  be  proved  in  the  same 
manner  under  the  Indian  Insolvent  Act.  At  the  time  of  the  adjudication 
of  insolvency,  the  Bank  were  also  holders  of  two  promissory  notes  of 
Palmer  &  Co.,  which  they  had  discounted  for  them,  before  the  transaction 
of  the  loan  and  the  agreement  as  to  the  deposit  of  the  Company's  paper. 
The  time  for  repayment  of  the  loan  having  expired,  the  Bank  sold  the 
Company's  paper,  the  proceeds  of  which,  after  satisfying  the  principal 
and  interest  due  on  the  loan,  produced  a  considerable  surplus.  In  an 
action  by  the  assignees  of  Palmer  &  Co.  against  the  Bank,  to  recover 
the  amount  of  the  surplus :  Held,  that  the  Bank  could  not  set  off  the 
amount  of  the  two  promissory  notes,  and  that  the  case  did  not  come 
within  the  clause  of  mutual  credit  in  the  Bankrupt  Act. 

This  was  an  appeal  from  a  judgment  given  on  the  26th  March, 
1888,  in  a  cause  in  the  Supreme  Court  of  Judicature,  at  Fort 
William,  in  Bengal,  in  which  the  appellants  were  plaintiffs  and 
the  respondents  defendants. 

The  appellants  were  the  assignees  of  the  estate  and  effects 
[  •iBi  ]  of  John  Palmer,  George  Alexander  Prinsep,  *William  Prinsep 
and  Charles  Barber  Palmer,  lately  trading  in  Calcutta,  in  the 
province  of  Bengal,  in  the  East  Indies,  under  the  style  and 
firm  of  Palmer  &  Co. ;  and  they  were  duly  appointed  such 
assignees  by  virtue  of  an  Act  of  Parliament  made  and  passed 
in  the  9th  of  Geo.  IV.  c.  73,  entitled,  "  An  Act  for  the  Belief 

(1)  Present:  Lord  Brougham,  the  of  India  (1868)  L.  E.  3  C.  P.  444, 
Vice-chancellor,  Mr.  Baron  Parke,  37  L.  J.  C.  P.  221 ;  foil.  Astley  v. 
Mr.  Justice  Bosanquet,  Sir  E.  H.  Gumey  (1869)  L.  R.  4  C.  P.  714, 
East^  and  Sir  A.  Johnston.  38  L.  J.  C.  P.  357. 

(2)  BiatNaorqfiY.  Chartered  Bank  (3)  Rep.  11  &  12  Vict.  c.  21,  s.  1. 
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of  Insolvent  Debtors  in  the  East  Indies ; "  and  this  was  an  action 
broaght  by  the  appellants,  for  the  purpose  of  recovering  from  the 
defendants  the  sum  of  sicca  rupees  B0,176, 10a.  Ip.  and  interest. 
The  plaint  was  a  special  declaration  in  assumpsit  containing 
special  coonts  on  the  several  agreements  hereafter  mentioned,  with 
counts  for  money  lent  and  advanced,  money  had  and  received 
for  interest  and  upon  an  account  stated.  The  defendants  pleaded 
the  general  issue,  non  (Maumpsit,  and  gave  notice  of  set-off. 

The  cause  came  on  to  be  tried  on  the  21st  July,  1832,  upon 
certain  written  admissions  entered  into  on  both  sides,  when  by 
consent  a  verdict  was  entered  for  the  appellants,  the  plaintiffs, 
for  sicca  rupees  80,000,  subject  to  the  opinion  of  the  Supreme 
Court  on  the  following  case : 

The  insolvents  above  named  were,  in  the  month  of  November, 
1829,  the  members  and  partners  of  the  firm  of  Palmer  &  Co.,  of 
Calcutta,  merchants  and  agents,  and  in  the  habit  of  taking  up, 
for  the  purposes  of  their  said  firm,  loans  from  the  said  defendants, 
in  their  corporate  capacity,  as  well  on  deposit  of  promissory  notes 
of  the  Government  of  Bengal,  commonly  called  Company's  Paper, 
as  upon  discount  of  their  own  and  other  negotiable  securities. 

Previously  to  the  adjudication  of  insolvency,  and  on  the  12th 
day  of  November,  1829,  the  said  firm  of  Messrs.  Palmer  &  Co., 
in  the  course  of  business,  borrowed  *from  the  said  defendants 
the  sum  of  sicca  rupees  108,900 ;  as  a  security  for  which  they 
deposited  and  delivered  to  the  said  defendants  several  Govern- 
ment promissory  notes  for  different  sums,  amounting  in  all  to 
sicca  rupees  113,000,  and  on  the  same  date  made  and  delivered 
to  the  said  defendants  an  agreement  in  writing,  in  the  words 
and  figures  following: 


TOTOO 

V. 

Bank 
OF  Bkngal. 


[  •IM  ] 


"  Bank  op  Bengal,  the  12th  of  Nov.  1829. 
'^  Three  months  after  date  we.  Palmer  &  Co.,  promise  to  pay 
to  J.  A.  Dorin,  esquire,  treasurer  of  the  Bank  of  Bengal,  on 
account  of  the  said  Bank,  the  sum  of  sicca  rupees  103,900,  with 
mterest  thereon  at  the  rate  of  6  per  centum  per  annum,  for 
which  said  principal  sum  and  interest  at  the  rate  aforesaid, 
we  have  deposited  in  the  said  Bank  as  collateral  security. 
Company's  paper,  to  the  amount  of  sicca  rupees  113,000,  and 
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Yotnsro 

Bank 
OF  Bengal. 


[•15a] 


in  default  of  payment  at  the  period  above  mentioned,  we  hereby 
authorize  the  treasurer  of  the  said  Bank  for  the  time  being, 
absolutely  to  sell  or  dispose  of  the  said  Company's  paper  for 
the  reimbursement  to  the  said  Bank,  on  or  after  the  expiration 
of  the  said  period,  by  public  or  private  sale,  the  said  treasurer 
rendering  to  us  any  surplus  which  may  be  forthcoming  from 
such  sale ;  and  we  being  bound  to  make  good  to  him  whatever 
deficiency  there  may  be,  below  the  amount  of  the  said  principal 
sum  and  interest,  and  the  sale  price  of  the  said  Company's  paper 
to  be  made  on  the  price,  to  be  calculated  at  the  premium  or 
discount  of  the  Company's  paper  on  the  day  on  which  the  said 
Company's  paper  shall  be  sold ;  but  if  the  said  treasurer  shall 
not  proceed  to  sell  or  dispose  of  the  said  Company's  paper  at 
such  periods,  we,  the  said  Palmer  &  Co.,  shall  and  will  pay  and 
*allow  unto  the  said  Bank  of  Bengal  interest  at  and  after  the 
rate  of  121.  per  annum  on  the  said  sum,  up  to  the  day  on  which 
the  said  sum  shall  be  paid  off  and  liquidated,  or  up  to  the  day 
on  which  the  said  treasurer  of  the  said  Bank  of  Bengal  shall, 
in  pursuance  of  the  power  hereinbefore  contained,  sell  and 
dispose  of  the  said  paper  so  deposited  as  aforesaid,  as  the  case 
may  happen. 

"Palmer  &  Co." 


In  the  same  month  of  November,  1829,  the  firm,  in  like 
manner,  took  up  from  the  said  defendants  five  other  loans  on 
the  like  terms ;  that  is  to  say,  on  the  17th  of  November,  a  loan 
of  sicca  rupees  47,800,  on  deposit  and  delivery  of  like  Govern- 
ment promissory  notes  to  amount  of  sicca  rupees  58,800;  on 
the  same  17th  day  of  November,  a  further  loan  of  sicca  rupees 
175,000,  on  deposit  and  delivery  of  like  Government  notes  to 
amount  of  sicca  rupees  190,400 ;  on  the  18th  day  of  November, 
a  loan  of  sicca  rupees  29,400,  on  deposit  and  delivery  of  like 
Government  notes  to  amount  of  sicca  rupees  82,000;  on  the 
20th  day  of  November,  a  loan  of  sicca  rupees  20,800,  on  deposit 
and  delivery  of  like  Government  notes  to  amount  of  sicca  rupees 
22,100 ;  and  on  the  25th  day  of  November,  a  loan  of  sicca  rupees 
41,000,  on  deposit  and  delivery  of  like  Government  notes  to 
amount  of  sicca  rupees  44,600 ;  on  all  which  several  occasions 
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they  signed  and  delivered  written  agreements,  similar  in  form 
and  purport  to  that  of  the  12th  day  of  November,  1829,  above 
set  forth. 

On  the  4th  day  of  January,  1830,  and  whilst  the  said 
several  deposits  were  still  in  the  hands  of  the  said  defendants, 
and  the  said  six  several  agreements  outstanding  *and  unsatisfied, 
the  said  John  Palmer,  George  Alexander  Prinsep,  William 
Prinsep  and  Charles  Barber  Palmer,  the  partners  in  the  said 
firm  of  Palmer  &  Co.,  filed  their  joint  petition  of  insolvency 
in  the  Court  for  the  Belief  of  Insolvent  Debtors  at  Calcutta, 
pursuant  to  the  provisions  of  the  Act  of  Parliament  passed  in 
the  ninth  year  of  the  reign  of  his  said  late  Majesty  King  George 
the  Fourth,  intituled,  *'An  Act  to  provide  for  the  Belief  of 
Insolvent  Debtors  in  the  East  Indies,  until  the  said  1st  day  of 
March,  1838;"  and  were  thereupon,  on  the  same  day,  duly 
adjudged  and  declared  insolvent;  and  the  whole  estate  and 
effects  of  the  said  partnership  firm  were  duly  assigned  to  the 
common  assignee,  and  were,  at  the  time  of  the  commencement 
of  this  action,  duly  vested  in  the  said  plaintiffs,  as  assignees  of 
the  said  insolvent  firm. 

At  the  time  of  the  said  adjudication  of  insolvency,  the 
defendants  were  also  holders  and  indorsees  of  two  several 
promissory  notes,  made  by  the  said  firm  of  Palmer  &  Co.; 
that  is  to  say,  one  promissory  note  of  the  said  firm,  bearing 
date  the  21st  day  of  October,  1829,  whereby  the  said  firm  of 
Palmer  &  Co.,  three  months  after  date,  promised  to  pay  to 
Baboo  Buggooram  Ghossain,  or  order,  the  sum  of  sicca  rupees 
40,000,  for  value  received;  and  one  other  promissory  note, 
bearing  date  the  4th  day  of  November,  1829,  whereby  the  said 
firm  of  Palmer  &  Co.,  three  months  after  date,  promised  to  pay 
to  the  said  Baboo  Buggooram  Ghossain,  or  order,  the  sum  of 
sicca  rupees  60,000,  for  value  received;  which  last-mentioned 
promissory  notes,  duly  indorsed  by  the  said  payee  respectively, 
had  been  discounted  respectively  by  the  said  defendants,  in  the 
ordinary  course  of  business,  before  the  said  insolvency ;  and  on 
the  dates  thereof  ^respectively,  and  the  amount  thereof  respec- 
tively, after  deducting  discount,  paid  by  the  said  defendants 
to  the  said  firm ;  and  that  both  of  the  said  last-mentioned 
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Young       promissory  notes,  at  the  time  of  action  brought,  were,  and  are 

Bank       still,  wholly  unpaid  in  the  hands  of  the  said  defendants,  as 

r  Bengal.   in^Q^sees  and  holders  thereof  respectively. 

After  the  said  adjudication  of  insolvency,  the  time  expressed 
in  the  said  agreement  of  the  said  12th  day  of  November,  1829, 
for  payment  of  the  said  loan  of  that  day,  having  expired,  and 
no  payment  or  tender  of  payment  having  been  made  thdlreof, 
the  said  defendants,  on  the  15th  day  of  February,  1830,  sold 
and  disposed  of  the  said  several  Government  promissory  notes, 
or  Company's  paper,  to  amount  of  sicca  rupees  113,000,  so 
deposited  and  delivered  by  way  of  security  as  hereinbefore 
mentioned,  at  the  price  or  bazaar  rate  of  the  day ;  and  after 
retaining  and  satisfying  themselves,  in  full,  out  of  the  proceeds 
of  sale,  the  principal  and  interest  of  the  said  loan,  in  the  said 
agreement  in  writing  of  the  said  12th  day  of  November  men- 
tioned, with  interest,  and  of  the  stamp  duty  thereon  advanced 
by  the  said  defendants,  there  remained  a  surplus  arising  from 
the  said  sale  of  sicca  rupees  6,778,  la.  4jp.  in  the  hands  of  the 
said  defendants. 

Like  default  having  afterwards  been  made  in  the  payment, 
or  tender  of  payment,  of  the  said  five  other  loans  made  on  like 
deposit  and  delivery  of  Company's  paper  as  aforesaid,  on  the 
days  expressed  for  payment  thereof  respectively  in  the  said  five 
other  like  agreements  in  writing,  the  said  defendants  sold  and 
disposed  of  the  whole  of  the  Company's  paper  deposited  and 
delivered  as  security  for  the  said  five  loans  respectively;  and 

[  *U6  ]  upon  such  last-mentioned  sale  there  *accrued  a  further  surplus, 
after  payment  of  the  said  loans,  and  interest  and  stamp-duty 
thereon  respectively,  amounting,  in  the  whole,  to  sicca  rupees 
23,398,  8a.  9/>.,  making,  with  the  said  surplus  on  the  said  prior 
sale,  the  total  sum  of  sicca  rupees  30,176,  10a.  Ip.,  which  is  the 
amount  sought  to  be  recovered  by  the  plaintiffs  in  this  action, 
together  with  interest,  at  the  rate  of  six  per  centum,  from  the 
respective  dates  of  sale,  if  the  said  Court  shall  allow  the  same. 

At  the  time  of  the  said  sales  respectively,  the  said  two  several 
promissory  notes,  so  indorsed  and  discounted  as  aforesaid,  had 
respectively  fallen  due,  and  were  in  the  hands  of  the  said 
defendants  wholly  unpaid.    The  defendants  claim  to  set  off  the 
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amount  dae  on  the  said  two  discoiinted  promissory  notes  respec-  young 
tively,  against  the  said  demand  of  the  plaintiffs*  assignees  as  ^^nk 
aforesaid.  o'  bbkoal. 

If  this  Honourable  Court  should  be  of  opinion  that  the 
defendants  are  entitled  to  such  set-off,  the  said  verdict  is  to 
be  set  aside,  and  a  verdict  entered  for  the  defendants.  If,  on 
the  contrary,  the  Court  should  be  of  opinion  that  they  are  not 
80  entitled,  the  verdict  to  stand  for  the  plaintiffs  for  sicca  rupees 
80,176,  10a.  Ip.  together  with  interest  at  the  rate  and  from  the 
dates  above  mentioned,  if  allowed.  The  special  case  above  stated 
came  on  to  be  argued  in  the  said  Supreme  Court  on  25th  of 
March,  1888,  before  the  Honourable  Sir  John  Franks,  acting 
Chief  Justice,  and  the  Honourable  Sir  Edward  Byan,  Justice, 
and  was  adjourned  to  the  following  day,  when  the  Court  gave 
judgment  for  the  defendants  in  the  said  action,  and  set  aside  the 
verdict  formerly  entered  for  the  plaintiffs. 

The  plaintiffs  having  entered  into  the  usual  recognizances  *in  [  *167  ] 
the  Supreme  Court,  obtained  leave  to  appeal,  and  thereupon 
presented  their  petition  of  appeal  to  his  Majesty  in  Council, 
praying  that  the  judgment  might  be  reversed,  and  that  the 
verdict  entered  for  the  plaintiffs  might  be  ordered  to  stand 
for  the  sum  of  sicca  rupees  80,176,  10a.  Ip.  and  interest,  after 
the  rate  and  from  the  date  mentioned  in  the  special  case,  for 
the  following 

Seasons : 

Ist.  Because,  by  the  assignment  made  by  the  insolvents 
in  pursuance  of  the  Act  of  the  9  Geo.  IV.  c.  72,  the  whole 
interest  which  the  insolvents  then  had  in  the  Company's 
paper  and  Government  securities  deposited  with  the  respon- 
dents, and  the  right  to  redeem  the  same,  became  vested  in 
the  assignees,  in  trust  for  all  the  creditors  of  the  insolvents, 
and  the  interest  and  right  so  vested  in  them  could  not  be 
defeated  by  any  subsequent  default  of  the  insolvents,  so  as 
to  give  the  respondents  a  right  of  set-off,  which  they  did  not 
possess  at  the  date  of  the  assignment. 

2nd.  Because  the  Company's  paper  and  Government 
securities  in  question  were  deposited  with  the  respondents 
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under  express  contracts  that  the  same  should  be  returned 
upon  payment  of  the  respective  sums,  to  secure  which  they 
were  respectively  deposited ;  and 

The  respondents,  on  the  other  hand,  contended  that  the  judg- 
ments ought  to  be  affirmed,  for  the  following 

Seasons: 

1st.  Because  the  Act  of  9  Geo.  lY.  c.  73,  for  the  Belief  of 
Insolvent  Debtors  in  the  East  Indies,  provides,  *by  section  36, 
that  where  there  has  been  a  mutual  credit  given  by  the 
insolvents  and  any  other  person  or  persons,  one  debt  or 
demand  may  be  set  off  against  the  other ;  and  all  such  debts, 
deeds  and  claims  as  may  be  proved  under  a  commission 
of  bankruptcy,  according  to  the  provisions  of  the  English 
Bankrupt  Act,  may  be  proved  under  the  Indian  Insolvent 
Act,  in  the  same  manner,  and  subject  to  the  like  deductions, 
conditions  and  provisions,  as  prescribed  in  the  English 
Bankrupt  Act. 

2nd.  Because  the  contracts  stated  in  the  declaration,  by 
which  the  Bank  of  Bengal  agreed  to  pay  to  the  insolvents 
the  surplus  remaining  after  the  sale  of  the  Government  paper, 
beyond  the  amount  of  the  loans  which  it  was  given  to  secure, 
were  a  credit  given  by  the  insolvents  to  the  Bank  to  the  amount 
of  such  surplus ;  and  the  promissory  notes  held  by  the  Bank 
were  a  credit  to  the  amount  of  such  notes  given  by  the  Bank 
to  the  insolvents,  thus  constituting  a  mutual  credit,  and  there- 
fore a  subject  of  set  off  between  the  Bank  and  the  insolvents. 
The  assignees  therefore,  by  tendering  the  amount  of  such 
respective  sums  before  default  had  been  made,  might  have 
recovered  the  said  Company's  paper  and  Government  securities 
in  specie,  by  an  action  of  trover,  to  which  no  set  off,  or  other 
defence  could  have  been  made;  and  although  default  was 
afterwards  made  in  payment  of  the  loans,  and  the  securities 
were  sold  before  any  tender  made,  yet  the  surplus  monies 
arising  from  such  respective  sales  were  monies  had  and 
received  for  the  use  of  Palmer  &  Co. 

3rd.  Because  no  claim  of  him  upon  such  surplus  monies 
can   be  set  up  by  the  respondents  in  opposition  *to  their 
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express  contract  to  render  such  surplus  monies  to  Palmer  &  Co. ;       YouKa 
especially  having  regard  to  the  fact,  that  the  five  several        bakk 
agreements,  made  subsequently  to  the  first  agreement  of  the   ®^  Bknoal. 
12th  November,  1829,  do  not  stipulate  either  that  any  surplus 
upon  the  former  deposits  should  be  a  security  against  any 
deficiency  in  the  produce  of  the  subsequent  deposits,  or  that 
any  surplus  upon  the  subsequent  deposits  should  be  a  security 
against  any  deficiency  in  the  produce  of  the  former  deposits  (i). 

Sir  W.  Follett  and  Mr.  Deacon  (with  whom  was  Mr.  S.  Pepys 
Cocker eU)^  for  the  appellants : 

Belied  upon  the  grounds  stated  in  the  Seasons  of  the  appel- 
lants' case,  and  cited  the  following  authorities :  Anon.y  1  Mod. 
215 ;  Chapman  v.  Derby ^  2  Vern.  117  ;  Hewison  v.  Guthrie, 
42  E.  R.  720  (2  Bing.  N.  C.  755) ;  Ex  parte  Deeze,  1  Atk.  228 ; 
Ex  parte  Ockenden,  1  Atk.  285 ;  Oreen  v.  Farmer,  4  Burr.  2214  ; 
Ex  parte  PrescoU,  1  Atk.  230 ;  Collins  v.  Jones,  84  R.  R.  572 
(10  B.  &  C.  777) ;  Hankey  v.  Smith,  8  T.  R.  507 ;  Ex  parte 
Hale,  8  Ves.  804 ;  Gibson  v.  BeU,  41  R.  R.  660  (1  Bing.  N.  C. 
748) ;  Olive  v.  Smith,  *5  Taunt.  56  ;  Rose  v.  Hart,  20  R.  R.  588  [  neo  ] 
(8  Taunt.  499) ;  French  v.  Fenn,  1  Cook,  B.  L.  536,  7  ed.,  8 
Doug.  287 ;  Smith  v.  Hodson,  4  T.  R.  211 ;  Parker  v.  Carter, 
1  Cook,  B.  L.  548 ;  Sampson  v,  Burton,  2  Brod.  &  B.  89  ; 
Eamrn  v.  Cato,  24  R.  R.  594  (5  B.  &  Aid.  861)  ;  Rose  v.  Sims, 
1  B.  &  Ad.  521 ;  Clarke  v.  FeU,  4  B.  &  Ad.  404;  Key  v.  Flint, 

8  Taunt.  21 ;  Ex  parte  Flint,  18  R.  R.  12  (1  Swanst.  80) ; 
Buchanan  v.  FincOay,  9  B.  &  C.  788 ;  Mountford  v.  Scott,  24 
R.  R.  55  (T.  &  R.  274);  Ex  parte  Whitbread,  19  Ves.  209; 
Ex  parte  Marsh,  2  Rose,  289 ;  Ex  parte  Alexander,  26  R.  R. 
207  (1  Gl.  &  J.  409) ;  Ex  parte  Hannen,  1  Deac.  &  C.  407. 

The  Attorney-General  {Sir  John  Campbell)  and  Mr.  Maule, 
K.  C,  for  the  respondents  : 

Commented  on  the  cases  above,  and  insisted  that  it  was  a 
question  of  mutual  credit;  they  also  cited  M'GHMvrayy.  Simpson, 

9  Dowl.  &  By.  85  ;  9  B.  &  C.  746,  note  (a). 

(1)  Ex  parte  Ockenden,  1  Atk.  235;  Qreen  v.  Farmer,  4  Burr.  2214. 
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This  was  an  appeal  from  the  judgment  of  the  Supreme 
Court  of  Calcutta,  in  an  action  brought  by  the  assignees  of 
Palmer  &  Co.  against  the  Bank  of  Bengal,  in  which  a  verdict 
had  been  taken  by  consent,  subject  to  the  opinion  of  the  Court 
on  a  special  case. 

The  case  stated  that  Palmer  &  Co.  had  been  in  the  habit 
of  obtaining  loans  from  the  Bank  on  the  deposit  of  the  Com- 
pany's negotiable  paper,  as  well  as  on  the  discount  of  their  own 
and  other  securities:  that  in  the  month  of  November,  1829, 
Palmer  &  Co.  'obtained  in  this  way  six  several  loans  from  the 
Bank,  amounting  in  the  whole  to  417,000  sicca  rupees,  depositing 
Company's  paper  to  the  amount  of  460,000  sicca  rupees,  *and 
giving  their  own  promissory  notes  at  three  months'  date  for  the 
sums  thus  advanced  by  the  Bank.  By  these  six  several  pro- 
missory notes  Palmer  &  Co.  engaged  to  pay  the  several  sums 
advanced  with  interest,  and  each  note  contained  a  further 
statement,  that  so  much  Company's  paper  had  been  deposited 
as  collateral  security,  with  an  authority  to  the  Bank  to  sell  the 
paper  deposited  for  the  reimbursement  of  the  Bank  at  the 
expiration  of  the  three  months'  credit,  rendering  to  Palmer  &  Co. 
any  surplus  arising  from  such  sale,  and  with  an  undertaking  of 
Palmer  &  Co.  to  make  good  any  deficiency,  and  to  pay  12  per 
cent,  interest  from  the  expiration  of  the  credit  until  the  debt 
should  be  discharged,  or  the  paper  be  sold.  The  several  credits 
expired  in  February,  1880 :  the  first  on  the  15th  of  that  month, 
the  last  on  the  28th ;  and  on  the  4th  of  January,  while  the  whole 
of  the  loans  remained  unpaid,  and  the  whole  of  the  deposits 
were  in  the  hands  of  the  Bank  unsold,  Palmer  <&  Co.  were 
adjudged  insolvent  under  the  9  Geo.  lY.  c.  73,  and  the  plain- 
tiffs were  appointed  assignees  of  their  estate  and  effects;  at  the 
same  period,  the  4th  of  January,  the  Bank  held  promissory  notes 
of  Palmer  &  Co.  at  three  months'  date,  for  40,000  and  60,000 
sicca  rupees,  payable,  the  former  the  24th  January,  and  latter  the 
7th  February,  1880.  These  notes  the  Bank  held  as  indorsees  for 
value,  Palmer  &  Co.  having  discounted  them  with  the  Bank  in  the 
ordinary  course  of  business,  and  before  the  first  of  the  six  loans^ 
viz.  on  the  21st  of  October,  and  the  4th  of  November,  1829. 
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None  of  the  loans  being  paid  by  the  insolvents  or  their 
assignees,  the  Bank  proceeded  to  sell  the  paper  deposited 
according  to  the  terms  of  the  assignments,  and  there  remained 
a  Burplas  upon  the  six  sales  of  *80,176r.  10a.  8p.,  after  paying 
off  the  several  loans  with  the  interest  stipulated.  For  this 
sum,  with  interest  at  six  per  cent,  after  the  dates  of  the 
several  sales,  the  action  was  brought.  The  Bank  sought  to  set 
off  the  sum  due  upon  the  two  promissory  notes,  which  they 
held  as  indorsees  for  value,  and  which  remained  unpaid,  against 
this  surplus  of  the  deposits  made  upon  the  subsequent  loans ; 
and  the  Court,  on  the  case  reserved,  being  of  opinion  that  this 
set  off  was  competent  to  the  Bank,  gave  judgment  for  the 
defendants,  which  was  entered  up  the  29th  of  August,  1888, 
and  is  now  brought  before  this  Court  by  appeal.  The  Act 
under  which  the  proceedings  were  had  upon  Palmer  &  Co.*s 
insolvency  (9  Geo.  IV.  c.  78)  contains  a  provision  (s.  86)  similar 
to  the  56th  section  of  the  English  Act,  6  Geo.  IV.  c.  16,  touching 
mutual  debts  and  credits ;  and  although  there  are  some  words 
of  the  latter  omitted,  particularly  those  respecting  "  mutual 
debts  between  the  parties,"  and  those  requiring  the  commis- 
sioners ''  to  state  the  account  between  them,"  yet,  as  there  is  a 
very  general  declaration  that  "  all  such  debts  due  and  claims 
as  may  be  proved  under  a  commission  of  bankruptcy,  according 
to  the  Act  of  6  Geo.  IV.,  may  also  be  proved  in  a  proceeding 
under  this  Act,  in  the  same  manner  and  subject  to  the  like 
deductions,  conditions  and  provisions  as  in  6  Geo.  IV.  are  set 
forth  and  prescribed,"  it  is  manifest  that  the  proceedings  are 
entirely  assimilated ;  that  the  difference  in  the  preceding  por- 
tion of  the  section  is  immaterial,  and  that  the  present  question 
is  to  be  dealt  with,  and  disposed  of  exactly  as  if  it  had  arisen  in 
a  proceeding  of  bankruptcy  under  the  English  Act. 

It, is  equally  clear  that  in  this  case  the  question  turns  upon 
the  right  of  set  off  given  by  the  statute,  ^which  extended  the 
set  off  recognised  by  the  common  law  (Anon.,  1  Mod.  215  ; 
Peters  v.  Soame,  2  Vem.  428).  But  for  that  extension,  it 
never  could  be  contended  that  the  Bank  had  a  lien  upon  the 
decorities  deposited  beyond  the  amount  of  the  money  advanced 
apon  the  credit  of  those  securities,  since,  even  in  the  most 
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favourable  view  that  could  be  taken,  that  of  the  Bank  being 
Palmer  &  Go.'s  bankers,  the  lien  for  the  general  balance  of 
the  customer's  account  would  in  this  case  be  restricted  by  the 
circumstances  in  which  the  deposit  was  made.  This  is  clearly 
admitted  in  Davis  v.  Bowaher,  2  B.  B.  660  (5  T.  B.  488),  where 
the  general  lien  of  bankers  was  perhaps  first  distinctly  ascer- 
tained. Nor  can  it  be  said  that  the  debt  due  by  Palmer  &  Go. 
on  the  promissory  notes  discounted  had  any  connexion  with 
their  deposit  of  the  securities ;  for  that  debt  was  contracted 
before  those  securities  were  deposited,  and  the  Bank  could  not 
have  had  them  in  contemplation  when  it  discounted  the  notes. 

The  claim  of  the  Bank  is  accordingly  rested  upon  the 
50th  section  of  the  Bankrupt  Act,  which  is  taken  from  the 
28th  section  of  the  5  Geo.  II.  c.  80,  with  such  additions  as 
were  supposed  necessary  for  enabling  contingent  debts  to  be 
set  off,  since  these  were  by  the  new  Act  made  proveable.  Every 
debt  or  demand  made  proveable  by  the  Act  against  the  estate 
of  the  bankrupt  may  by  this  60th  section  be  set  off  "  against 
such  estate ; "  that  is,  against  any  debt  or  demand  of  the  bank- 
rupt's estate.  But  the  former  provision  is  retained,  with  the 
addition  of  the  word  ''demand,"  taken  from  46  Geo.  III. ; 
namely,  that  where  mutual  credit  has  been  given  by  the  bank- 
rupt and  any  other  person,  or  where  there  are  mutual  debts 
between  the  bankrupt  and  any  other  person,  the  commis- 
sioners *shall  state  the  account  between  them,  and  one  debt  or 
demand  may  be  set  against  another,  and  the  balance  only  be 
claimed  or  paid  on  either  side. 

The  question  then  is,  whether  or  not  there  were  mutual 
credits  or  mutual  debts  between  the  parties  to  the  transaction 
now  under  consideration.  That  there  was  both  a  debt  from 
Palmer  &  Go.  to  the  Bank,  and  a  credit  from  the  Bank  to  them, 
is  undeniable.  The  Gompany  were  both  previously  indebted  on 
their  notes  discounted,  and  by  the  money  advanced  on  the 
deposits ;  but  that  is  not  enough,  unless  either  the  Bank  was 
indebted  to  them  or  they  had  given  the  Bank  credit.  The  only 
question  then  is,  had  Palmer  k  Go.,  or  had  they  not,  given  the 
Bank  credit  before  the  bankruptcy  within  the  meaning  of  the 
Act?  in  other  words,  was  the  deposit  of  the  negociable  paper — 
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with  the  power  to  sell  and  pay  over  the  sorplus,  in  case  the       Toumo 
advance  made  on  it  should  not  be  repaid — a  credit  given  to        bank 
the  Bank  by  Palmer  &  Co.  ?    If  it  was  a  credit,  we  may  further    ^^  Bengal. 
observe,  that  it  was  so  only  to  the  extent  of  the  surplus ;  for,  as 
far  as  regarded  the  monies,  to  secure  which  the  deposit  was  made, 
that  deposit  was  only  in  presenti  a  bailment,  and  even  in  ftUuro 
a  payment  of  Palmer  &  Co.'s  debt  to  the  Bank.   The  question  is, 
whether  or  not  the  deposit,  qtuxid  the  surplus,  amounted  to  a 
credit  given — whether  or  not  Palmer  &  Co.,  giving  the  Bank  a 
power  to  possess  itself  of  the  surplus  after  repaying  its  own  debt 
when  that  debt  should  become  due,  can  be  said  to  be  a  giving 
credit  to  the  Bank. 

Now,  although,  generally  speaking,  debt  and  credit  are  corre- 
lative terms,  and  A.  giving  credit  to  B.  may  seem  to  imply  that 
B.  is  indebted  to  A.,  yet  it  may  be  admitted  that  the  introduction 
of  the  words  *"  mutual  credit "  extends  to  the  right  of  set  off  r  'les  ] 
to  cases  where  the  party  receiving  the  credit  is  not  debtor  in 
presenti  to  him  who  gives  the  credit ;  accordingly,  the  relation 
contemplated  by  the  statute  has  been  held  to  be  established 
where  the  debt  is  immediately  due  from  the  one  party  and  only 
due  at  a  future  day  from  the  other.  It  was  so  held  in  Ex  parte 
PrtMcott,  1  Atk.  230,  where  the  mutual  credit  was  constituted 
by  simple  contract  debts  presently  due  on  the  one  side  and  a 
specialty  debt  not  due  on  the  other :  Smith  v.  Hodson,  4  T.  B. 
211;  Hankey  v.  Smith,  3  T.  B.  507;  and  many  other  cases 
affirm  the  same  doctrine.  But  in  none  of  those  cases  was  there 
any  uncertainty  as  to  the  party  said  to  receive  the  credit 
becoming  sooner  or  later  debtor  in  presenti  to  the  other;  in 
none  of  them  did  the  existence  of  the  relation  of  debtor  and 
creditor  depend  upon  the  pleasure  of  one  party ;  in  all  of  them 
the  party  said  to  have  given  the  credit  had  placed  the  other 
party  in  a  situation  which  he  himself  could  not  alter — had  given 
him  funds  of  which  he  could  not  dispossess  him,  or,  which  is 
the  same  thing,  a  power  over  funds  which  he  could  not  revoke. 

The  ease  is  materially  different  where  one  of  the  parties  has 
actually  become  indebted  to  the  other,  and  can  only  cease  to 
be  so  by  paying  the  debt;  but  the  other  has  only  acquired  a 
power  which  may  end  in  making  him  debtor  or  not,  according 
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as  the  donor  of  the  power  pleases.  A.  is  indebted  to  B.,  and 
B.  is  neither  actually  indebted  to  A.  nor  under  any  liability 
which  must  needs  end  in  his  being  A.'s  debtor,  but  has  only 
been  intrusted  with  a  power  over  A.'s  funds,  to  be  executed  at 
any  future  time,  if  A.  pleases;  but  if  A.  thinks  proper,  never 
to  be  executed  at  all.    Admitting  that,  in  the  event  of  A.  never 

I  *166  ]  revoking  the  ^power,  a  debt  will  arise,  the  existence  of  that 
debt  is  defeasable,  the  only  certainty  is,  that  A.,  in  order  to 
revoke  the  power,  must  do  an  act  wholly  unconnected  with 
giving  B.  any  credit,  namely,  discharge  a  debt  due  to  B.  Now, 
it  is  not  denied  that  Palmer  &  Co.  could  at  any  time  have 
prevented  the  Bank  from  ever  receiving  the  surplus,  in  respect 
of  the  possibility  of  which  surplus  arising  the  credit  is  sup- 
posed to  have  been  given.  By  repaying  the  monies  advanced, 
they  could  regain  possession  of  the  deposit,  and  the  power  of 
sale  was  determined  without  any  consent  of  the  pawnee. 

Again,  not  only  did  the  existence  of  any  debt  at  any  time 
depend  upon  the  depositor,  but  he  had  no  such  debt  as  could 
have  been  proved  under  a  commission  against  the  pawnee.  The 
words,  and  every  "  debt  or  demand  hereby  made  proveable,'* 
added  to  the  recent  Act  for  the  purpose  of  including  contingent 
debts,  shew  that  debts,  in  order  to  be  set  off,  are  supposed 
proveable,  which,  indeed,  appears  to  follow  from  the  nature  of 
the  case.  Suppose  the  Bank  of  Bengal  had  been  made  bank- 
rupt before  selling  the  paper,  it  is  clear  that  Palmer  &  Co. 
could  not  have  proved  against  their  estate  for  the  contingent 
surplus.  The  paper  was  deposited  to  answer  a  specific  purpose, 
and  if  any  use  had  been  made  of  it  inconsistent  with  the  terms 
of  the  deposit,  the  pawnee  would  have  committed  an  offence,  a 
breach  of  trust  certainly,  a  transportable  misdemeanour,  if  the 
Bankers  Act  (52  Geo.  III.  c.  68)  (i)  extends  to  Bengal.  But 
unless  the  power  of  sale  was  executed  by  the  pawnee  (in  which 
case,  he  became  the  debtor  at  once),  he  never  could  be  said  to 

[  ♦167  ]       *have  "  contracted  a  debt "  either  present  or  contingent  to  the 
pawnor,  and  consequently  the  pawnor  could  make  no  proof. 
Next  it  must  be  observed,  that  though  the  question  is  on  the 

(1)  Repealed  by  7  &  8  Geo.  IV.  c.  27,  but  its  provisions  are  re-enacted 
by  7  &  8  Geo.  IV.  c.  29,  s.  49. 
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statute,  and  though  the  statutory  right  of  set  off  extends  the 
right  known  to  the  common  law,  yet  the  common  law  principle 
of  mutuality,  which  is  of  the  essence  of  set  off,  must  prevail ; 
and  if  the  deposit,  or  rather  its  surplus,  could  not  be  set  off 
against  the  demand  of  the  pawnee,  so  neither  shall  the  pawnor's 
debt  be  set  off  against  the  surplus.  Lord  Habdwigke  appears 
to  have  mainly  proceeded  on  this  view  in  Ex  parte  Ockenden, 
1  Atk.  285.  Gould  the  miller,  he  asked,  have  refused  to  deliver 
up  the  corn  in  an  action  at  the  corn-factor's  instance  by  claiming 
to  set  off  a  debt  due,  unconnected  with  the  deposit  ?  and,  vice 
versa,  could  the  corn-factor  have  set  off  the  value  of  the  com 
in  an  action  by  the  miller  for  money  lent  at  a  former  time  ? 
Holding  that  both  questions  must  be  answered  in  the  negative,  he 
considers  this  as  decisive  against  the  miller's  right  to  set  off  the 
debt  antecedently  due  from  the  pawnor.  And  Lord  Mansfield, 
in  giving  the  judgment  of  the  Court  of  King's  Bench  some  years 
after,  in  Green  v.  Farmery  in  4  Burrow,  2224,  after  reading  his 
own  note  of  Ex  parte  Ockenden  j  observes,  that  Lord  Habdwigeb 
thought  he  could  not  construe  a  dealing  to  be  within  the  mutual 
credit  clause  of  the  Bankrupt  Act,  unless  it  could  be  so  con- 
strued in  an  action  of  trover,  and  adds,  "  That  is  certainly  so." 
But  if  the  same  test  be  applied  to  the  present  case,  there  is 
an  end  of  the  question;  for,  first,  no  one  contends  that  had 
Palmer  &  Co.  repaid  the  monies  advanced  on  the  deposit,  the 
Bank  could  have  retained  the  paper  for  their  antecedent  debt, 
*which  is  one  of  the  points  raised  by  Lord  Habdwiceb;  and 
next,  had  the  Bank  brought  their  action  upon  the  notes  which 
they  held  as  indorsees,  it  is  manifest  that  Palmer  &  Go.  never 
could  have  set  off  the  surplus  which  might  arise  from  the  sale 
of  the  paper  deposited,  which  is  the  second  of  Lord  Habdwigkb's 
points. 

No  doubt  the  case  would  have  been  altogether  different,  had 
the  Bank  actually  sold  the  paper  and  received  the  surplus  prior 
to  the  bankruptcy ;  for  then  they  would  have  been  debtors  in 
that  amount  to  Palmer  &  Co.,  and  the  case  would  have  been 
one  of  mutual  debts.  Supposing  the  notes  discounted  then  due, 
or  supposing  them  not  yet  due,  it  would  have  been  a  case  of 
credit  given  to  Palmer  &  Co.  by  them,  and  of  debt  due  from 
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them  to  Palmer  &  Co.,  and  so  clearly  within  the  statute.  This 
is  the  case  of  Atkinson  v.  Elliott,  in  7  T.  B.  378,  but  is  wholly 
different  from  the  case  at  Bar. 

There  is  nothing  inconsistent  with  what  has  now  been  advanced 
in  the  decision,  in  the  language  used  by  the  Court  of  Common 
Pleas  in  the  case  of  Rose  v.  Hart,  20  B.  B.  638  (8  Taunt.  499), 
where  the  former  case  of  Olive  v.  Smith,  5  Taunt.  66,  was  re-con- 
sidered, and  a  material  qualification  added  to  the  generality  of 
the  doctrine  which  had  there  been  laid  down.  In  Olive  v.  Smith, 
a  broker  had  been  allowed  to  set  off  a  debt  antecedently  due 
from  his  employer  against  the  losses  recovered  from  the  under- 
writers on  policies  deposited  in  his  hands.  In  Rose  v.  Hart, 
the  Court  held  that  such  a  set-off  is  only  competent  to  the 
pawnee  in  cases  where  the  thing  alleged  to  be  a  giving  of 
credit  either  constitutes  a  present  cross  debt,  or  must  end  in 
one.  This  limitation  of  the  case  of  Olive  v.  Smith  has,  in  *sub- 
eequent  cases,  been  approved  and  followed :  Sampson  v.  Burton, 
2  Brod.  &  B.  89 ;  Rose  v.  Sims,  1  B.  &  Ad.  621 ;  and  although 
the  Court  in  Easum  v.  Cato,  24  B.  B.  594  (5  B.  &  Aid.  661), 
appeared  to  hold  that  it  was  enough,  if  the  transaction  would 
most  likely  terminate  in  a  debt,  yet  it  is  to  be  remarked  that  the 
argument  went  entirely  upon  other  grounds,  and  the  decision 
cannot  justly  be  said  to  have  relaxed  the  restriction  by  which 
the  Court  of  Common  Pleas  had,  in  Rose  v.  Hart,  qualified  its 
former  opinion. 

If  it  be  admitted  that  there  can  arise  no  right  of  set  off  in 
respect  of  mutual  credit,  unless  the  dealing  be,  at  the  time  of 
the  bankruptcy,  such  as  must  necessarily,  and  at  all  events, 
terminate  in  creating  the  relation  of  debtor  and  creditor  between 
the  parties,  then  is  the  present  case  out  of  that  rule,  and 
the  Bank's  claim  of  set  off  defeated ;  nor  will  the  reversal  of  the 
judgment  below  be  found  repugnant  to  any  of  the  cases,  except 
Ex  parte  Deeze,  1  Atk.  228,  and  Olive  v.  Smith,  of  which  the 
latter  appears  to  have  proceeded  almost,  if  not  altogether,  upon 
the  authority  of  the  former,  not  to  mention  that  it  falls,  in  some 
manner^  within  the  scope  of  Lord  Mansfield's  observations 
in  French  v.  Fenn,  to  be  afterwards  cited. 

It  is  impossible  to  regard  Ex  parte  Deeze  as  resting  on  the 
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ground  upon  which  the  report  in  Atkyns  places  it;  and 
althoagh  Lord  Mansfield,  in  Oreen  y.  Farmer,  seems  to  vouch 
for  the  accuracy  of  that  report,  as  well  as  of  the  report  in 
the  same  hook,  of  Ex  parte  Ockenden  ;  he  nevertheless  refers  to 
Lord  Hardwicke's  statement  in  the  latter  case,  that  in  the 
former  there  had  been  some  evidence  of  a  usage,  and  gives  it  as 
the  result  of  his  own  inquiry  respecting  Ex  parte  Deeze,  that  the 
packer  (the  pawnee)  was,  by  the  usage,  in  the  ^nature  of  a 
factor :  a  reference  which  we  have  made  to  Lord  Hardwicke's 
original  note-books  has  confirmed  this  statement,  that  the  point 
of  usage  was  made,  and  evidence  adduced  respecting  it(i). 
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(1)  By  the  kindness  of  Lord 
Brougham,  the  editor  is  enabled  to 
give  the  following  transcript  of  the 
case,  as  extracted  from  Lord  Hard- 
wioke*8  note-book ;  the  parts  printed 
in  italics  are  scored  under  in  the 
original. 

1748.     {Jun€  Sth,  Petititm,) 
Ex  pabte  Dbezb. 
Mr,  A  ttomey-  Oeneral  for  petitioner : 
DavU  y.  Dittany  10th  February, 

1731,  coram  King,  C. 
Ex  parte  Clare,  31st  July,  1739, 

coram  Haidwicke,  C. 
Ex  parte  Le  FranCy  coram  Hard- 
wicke,  C. 

AfSdavit  of  Baymond,  petitioner; 
Deese  the  petitioner ;  debt  for  350/. 
for  money  lent,  and  29/.  for  packing. 

Idem. 

John  Baker's  affidavit,  book-keeper 
to  petitioner. 

Believes  it  to  be  usual /or  packers  in 
Lcndouy  to  buy  goods  /or,  and  lend 
money  to,  their  merchants,  which  they 
would  not  advance,  but  on  the  credit  of, 
and  by  reason  of,  their  so  doing  busi^ 
ness  /or,  and  ftaving  o/ten  goods  of 
swch  merchants  in  their  possession, 

Mr, Solicitor- Oeneral.  2  Questions. 

1.  Whether  petitioner  had  in  law 

or  equity  any  special  property  in  the 


cloths,  either  arising  from  contract, 
or  the  course  of  the  trade. 

2.  If  not,  whether  there  has  been 
mutual  credit  within  the  Act  of 
5  Geo.  I.  about  bcmkrupts. 

1.  No  evidence  of  any  contract. 

Petitioner  never  bought  any  goods 
for  the  bankrupt,  and  laid  out  money 
for  him  on  that  account;  only  pressed 
the  cloths,  and  sent  them  on  board 
the  ship.  There  were  other  dealings 
between  them.  Money  lent  on  notes 
at  interest.  At  the  time  of  the  loan 
no  goods  were  in  petitioner's  hands. 
As  to  the  291.  /or  packing,  I  do  not 
dispute  that  may  be  a  lien  like  a  tailor 
/or  cloths,  a  horse  to  be  shod,  &c.  ;  but 
as  to  that  sum  we  had  a  set^ojf  by  a 
debt /or  wine. 

If  no  pledge  by  contract,  none 
from  the  course  of  trade;  no  proof 
of  any  such  practice;  not  like  the 
cases  cited,  for  those  were  for  the 
price  of  the  very  goods,  not  for 
money  lent. 

2nd  point,  as   to    mutual    credit 
within  the  Act,  that  must  be  in  case 
o/  mutual  pecuniary  demands. 
[jVb<  been  held  so  stricUy.'] 

In  the  case  of  Davis  v.  Diston,  the 
cloth  was  sent  to  the  factor  to  be 
sold,  and  the  factor  had  a  special 
property  in  it.  Affidavit  of  Norton 
NidioUs,  the  bankrupt.  He  is  in- 
debted   some    30/.   /or  packing,   and 
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From  hence,  and  *from  Lord  Habdwiceb's  sabseqaent  decision 
in  Ex  parte  Ockenden^  as  well  as  from  what  has  been  said  both 
in  the  Common  Pleas  on  King  v.  Flint,  8  Taunt.  21,  and  by  Lord 
Eldon  in  Ex  parte  Flint,  18  R.  E.  12  (1  Swanst.  80),  it  may  be 
considered  that  Ex  parte  Deeze  is  no  longer  law  as  reported 
in  Atkyns,  and  that,  but  for  a  special  custom,  giving  the 
pawnee  a  general  lien,  the  mere  deposit,  whether  of  goods  or 
of  securities,  for  a  particular  purpose,  as  it  certainly  will  not 
constitute  the  pawnee  a  debtor,  so  it  will  not  amount  to  a  giving 
of  credit  at  all,  unless  coupled  with  an  authority  given  to  the 
pawnee  of  selling  them,  such  power  being  given  absolutely  and 
not  counter mandable.  But  it  is  equally  certain  that  Olive  v. 
Smith  was  decided  upon  the  assumption  that  Ex  parte  Deeze  is 
a  binding  authority ;  and  when  we  find  that  the  language  of 
the  Court  in  *Ro8e  v.  Hart  so  materially  varies  and  narrows  the 
principle  which  had  been  the  guide  in  the  former  decision, 
and  that  the  case  itself  is  disposed  of  in  a  way  not  easily 
reconcileable  with  Olive  v.  Smith,  and  in  no  way  whatever 
reconcileable  with  the  report  of  Ex  parte  Deeze,  upon  which 
Olive  V.  Smith  had  been  grounded  ;  and  that  the  view  now 
taken  may  be  reconciled  with  the  latter  and  more  correct,  or 
rather,  more  authentic  opinions  of  Lord  Habdwicke,  and  with 
the  latter  and  more  correct  opinions  of  the  Court  of  Common 
Pleas,  there  seems  to  be  no  good  reason  for  supporting  a  claim 
which  is  both  at  variance  with  principle,  and  runs  counter  to  a 
greater  weight  of  authority  than  can  be  produced  in  support 
of  it.    With  respect  to  the  case  of  Parker  v.   Carter,  1  Cook, 


Deeze  is  indebted  to  him  in  15Z.  /or 
unite. 

[jTAw  proves  mtUual  credit.'] 

William  Price's  affidavit.  A  packer 
for  14  years ;  never  apprehended  that 
he  had  any  property  in  the  goods ; 
usual  for  him  and  other  packers  to 
buy  goods  for  their  merchants,  and 
when  they  do  so,  to  name  their 
principals,  and  the  seller  debits  them 
for  them. 

Mr.  Wilbraham,  ad  idem.  If  the 
packer  may  lay  his  hands  on  the  goods ^ 


and  stop  them  for  another  debt,  it  wUl 
be  opening  bad  consequences  to  trade. 

The  bankruptcy  does  not  give  him  a 
greater  interest, 

Mr.  Green,  ad  idem. 

Ordered  an  account  to  be  taken, 
and  the  money  due  on  the  balance 
of  the  whole  accoiint  to  petitioner, 
to  be  deducted  out  of  the  money 
arising  by  sale  of  the  Lancashire 
bags  in  question,  and  the  surplus 
paid  to  the  assignees. 
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B.  L.  548,  it  may  be  observed  that  the  defendants  rested 
their  title  to  a  set  off  upon  a  lien  which  they  claimed  to 
have  **  as  general  agents  '*  of  the  bankrupt :  and  the  report  of 
the  case  in  Cook's  Bankrupt  Law  gives  this  as  the  ground  of  the 
decision  in  their  favour.  Lord  Chief  Justice  Gibbs,  in  Olive 
V.  Smith,  though  on  the  granting  of  the  rule  nisi  he  states 
Parker  v.  Carter  as  a  case  of  mutual  credit,  yet  afterwards, 
the  particulars  having  been  inquired  into,  seems  to  admit  that 
it  was  a  case  of  lien,  (5  Taunt,  p.  65),  and  accordingly  he  rests 
his  judgment  mainly  upon  Ex  parte  Deeze,  and  mentions  also 
Ex  parte  Boyie,  1  Cook,  B.  L.  561,  and  French  v.  Fenn. 

Ex  parte  Boyle  was  the  case  of  a  client  who  owed  a  sum  to 
his  solicitor  for  work  done  and  money  lent,  and  who  gave  the 
solicitor,  by  way  of  loan,  his  notes  of  hand  to  a  larger  amount, 
part  of  which  notes  were  not  due,  and  not  paid  by  him,  till  after 
the  solicitor's  bankruptcy.  There  the  notes,  being  payable  to 
the  ^solicitor's  order  at  the  client's  bankers,  were  treated  as  a 
loan  by  the  parties  :  at  the  date  of  the  bankruptcy  the  lender  of 
the  notes  had  become  liable  to  pay,  at  all  events,  the  contents  of 
them  to  holders  chosen  at  the  solicitor's  pleasure,  they  being 
made  payable  to  the  order  of  the  solicitor;  and  nothing  could 
prevent  this  liability  from  ending  in  a  debt  from  the  solicitor 
to  the  client,  but  the  solicitor  himself  repaying  the  money 
advanced  upon  them.  The  client  could  not,  by  any  act  of 
his  own,  prevent  his  money  coming  into  the  hands  of  the 
solicitor,  or  of  the  payee,  chosen  by  him,  to  a  fixed  amount  and 
at  specified  times.  This  case,  therefore,  comes  clearly  within 
the  restriction  imposed  by  the  case  of  Rose  v.  Hart,  on  the 
doctrine  laid  down  in  Olive  v.  Smith,  And  the  same  observation 
applies  to  Ex  parte  Wagstaffe,  18  Ves.  65,  where  the  credit 
in  question  arose  from  an  acceptance  of  the  bankrupt,  payable 
after  the  bankruptcy,  but  certainly  payable  then. 

The  case  of  French  v.  Fenn,  Cook,  B.  L.  586,  is  also 
distinguishable  from  the  one  at  Bar,  although  it  must  be  allowed 
to  have  gone  further  than  any  decision  which  preceded  it, 
excepting  Ex  parte  Deeze.  But  it  does  not  appear  that  the  debt 
against  which  the  price  of  the  pearls,  when  sold,  was  allowed  to 
be  set  off,  was,  in  any  part,  contracted  before  the  agreement 
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respecting  the  pearls  ;  and  Lord  Mansfield  expressly  says,  that 
Fenn  ''  had  trusted  Cox  (the  bankrupt),  with  other  goods,  which, 
in  all  probability,  he  could  not  have  done  but  for  the  pearls 
being  left  in  his  (Fenn's)  hands."  This  would  make  the  case 
nearly  the  same  with  De  Mainhray  v.  Metcalfe  2  Vem.  698, 
where  Lord  Gowper  relies  mainly  upon  the  debt  set  off  being  in 
fact  an  advance  made  on  the  pawn.  Lord  Mansfield,  in  French 
V.  Fenn,  seems  also  to  rely  much  on  the  circumstance  peculiar  *to 
that  case,  of  the  other  two  partners  in  the  adventure  (Cox 
and  Holford)  having  agreed  to  allow  Fenn  interest  on  the  money 
which  he  had  advanced  to  pay  for  the  pearls  in  the  first 
instance :  and  one  thing  is  quite  clear,  viz.  that  by  the  nature  of 
the  transaction  the  rights  of  each  partner,  until  sale,  being  to  an 
undivided  third,  and  Fenn  having  the  deposit  for  sale,  neither 
of  the  others  could  have  obtained  his  share;  nay,  both  the 
others  joining  could  not  have  obtained  their  shares,  nor 
gotten  the  whole  pearls  out  of  the  pawnee's  hands,  until  the 
sale,  which  must  at  once  render  the  credit  to  the  pawnee  certain. 
If  it  be  said  that  Cox  might  have  assigned  his  right  to  his  share 
of  the  eventual  price,  minus  his  proportion  of  the  purchase- 
money  (in  the  same  way  that  Palmer  &  Go.  might  have 
assigned  their  right  to  the  contingent  surplus),  then  it  must 
be  also  observed,  that  this  consideration  takes  the  case  out  of 
the  rule  laid  down  in  Rose  v.  Hart,  and  could  not  stand  with 
the  decision  in  Rose  v.  Hart.  It  ought  to  be  observed  further, 
that  Ex  parte  Deeze  was  relied  upon  simply  by  Mr.  Justice 
BuLLBR,  in  deciding  French  v.  Fenn ;  both  Lord  Mansfield  and 
Mr.  Justice  Buller  seem  to  have  been  very  much  influenced  by 
what  they  term  considerations  of  general  justice. 

Upon  the  whole,  then,  we  are  of  opinion  that  the  judgment  in 
this  case  must  be  reversed,  and  that  the  verdict  taken  by 
consent,  subject  to  the  opinion  of  the  Court,  should  stand, 
and  the  postea  be  delivered  to  the  plaintiff.  The  interest, 
too,  must  be  calculated  subsequent  to  the  time  up  to  which 
the  verdict  for  interest  was  taken ;  and  this  must  be  added 
to  the  verdict. 


Dee.  2,  3,  12. 
1837. 
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On  Appeal  from  the  Supreme  Court  of  Judicature  at 
Port  William  in  Bengal  (i). 

MAYOR  OF  LYONS  and  Others  v.  The  EAST  INDIA       isse. 
COMPANY  and  The  ATTORNEY-GENERAL  (£). 

(I  Moore,  P.  C.  175—299.)  Feb^2. 

The  introductioii  of  the  English  law  into  a  conquered  or  ceded  Lord 

country  does  not  draw  with  it  that  branch  which  relates  to  aliens,  if  Bbouoham 
the  acts  of  the  Power  introducing  it  shew  that  it  was  introduced,  not  [  175  ] 
in  all  ita  branches,  but  only  mh  modo^  and  with  the  exception  of  this 
portion.  The  English  law  incapacitating  aliens  from  holding  real 
property  to  their  own  use,  and  transmitting  it  by  descent,  or  devise,  has 
never  been  introduced  into  the  East  Indies,  so  as  to  create  a  forfeiture 
of  lands  held  in  Calcutta  or  the  Mofussil  by  an  alien,  and  devised 
by  a  will  executed  according  to  the  Statute  of  Frauds  for  charitable 
purpoeee. 

SemhU,    The  Statute  of  Mortmain  does  not  extend  to  the  British 
territories  in  the  East  Indies  (3). 

Observations  on  the  proper  mode  of  dealing  with  gifts  to  foreign 
charitiee. 

This  was  an  appeal  from  a  decree  of  the  Supreme  Coart  of 
Judicature  at  Fort  William  in  Bengal,  of  the  2Srd  February, 
18S2,  made  in  four  causes  which  had  *been  consolidated,  touching       [  *i76  ] 
the  construction  of  the  will  of  the  late  Claude  Martin,   and 
the  bequests  thereof. 

Major-General  Claude  Martin  was  a  native  of  ♦France,  having  [  •177  ] 
been  bom  at  Lyons.  In  1768  he  entered  the  service  of  the 
East  India  Company  as  a  cadet,  and  after  passing  through  the 
various  intermediate  grades  of  his  profession,  he  attained  in 
1798  the  rank  of  a  major-general.  He  never,  however,  received 
full  pay  for  any  higher  rank  than  that  of  captain,  with  which 
he  entered,  in  1766,  into  the  service  of  the  Nabob  Vizier  of 
Oade,  under  the  sanction  of  the  British  Government;  and  he 
continued  in  that  service,  occasionally  commanding  the  troops 

(1)  Present:     Members     of     the  G^wi.  r/B«t5ra/(l876)  I  App.  Cas.  91 ; 

Judicial   Committee :    Lord  Broug-  approved  Yeap    Cheah  Neo    v.   Ong 

ham,  Mr.  Baron  Parke,  Mr.  Justice  Cheng  Neo  (1875)  L.  R.  6  P.  C.  381. 

Bossnquet,  the  Chief  Judge  of  the  (3)  Approved    on    this   point   by 

Court  of  Bankruptcy.  Lord  Lyndhukbt,  L.  C,  Mit/ord  v. 

Privy  Councillors— Assessors :  Sir  Beynohls  (1842)  1  Ph.   185,   192,  12 

Alex.  Johnston,  Sir  Hyde  East.  L.  J.  Ch.  40. 

(2}  See  Mayor  of  Ly<ms  v.  Adv,- 
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Mayor  OF  of  the  Nabob  Vizier,  residing  at  Lucknow,  and  receiving  his 
I,.  half-pay  as  a  captain  from  the  East  India  Company,   until 

^c^MP^NY.^    his  death  on  the  6th  September,  1801. 

On  the  1st  of  January,  1801,  General  Martin  signed  and 
execated  his  will,  bearing  that  date,  in  the  presence  of  the 
British  Resident  at  Lucknow,  and  two  other  persons,  who  duly 
attested  its  execution.  At  that  time,  and  at  the  period  also 
of  his  death,  he  was  possessed  of  large  landed  estates  in  the 
provinces  of  the  Nabob  Vizier,  where  the  Mahomedan  law  is 
the  law  of  the  country;  in  the  territories  of  the  East  India 
Company,  governed  by  the  regulations  of  the  Governor-General 
in  Council;  in  the  city  of  Calcutta,  under  the  jurisdiction  of 
the  Supreme  Court ;  in  the  town  of  Chandemagore,  originally 
a  French  settlement,  and  wherein  the  French  law  still  prevails, 
although  within  the  presidency  of  Fort  William ;  and  in  the 
kingdom  of  France ;  he  was  also  possessed  of  very  considerable 
personal  estate  of  every  description,  including  large  investments 
in  the  Government  securities  of  the  East  India  Company, 
and  in  the  British  funds. 

The  will  was  composed  and  written  by  the  testator  himself, 
as  he  therein  declares,  in  the  English  language,  of  which  he 
[  ♦178  ]  had  a  very  imperfect  knowledge.  It  was  *divided  into  84 
articles  or  clauses,  and  there  was  added  to  it  a  paper  described 
by  the  testator  as  **  Abstract  No.  1  A,"  containing  a  recapitulation 
or  statement  of  the  legacies,  and  other  bequests,  contained  in  the 
different  clauses  of  the  will,  with  the  amount  of  each  pecuniary 
bequest  set  forth  in  figures. 

The  abstract  was  thus  entitled,  ''No.  1  A,  Abstract  of  the 
articles  and  pensions  and  sums,  to  be  paid  as  I  gave  and 
bequeathed  by  my  will  and  testament  wrote  by  me  the  1st  of 
January,  1798,  of  which  abstract  I  mentioned  in  folio  6,  line  9th, 
and  folio  7,  line  10th,  and  also  afterward.  This  is  wrote  by  me. 
Witness  my  hand. — Cl.  Martin." 

Annexed  to  the  will,  and  also  referred  to  therein,  were  certain 
accounts  during  four  years,  1795,  1796,  1797,  1798,  to  Ist  May, 
1799,  taken  from  the  ledgers  or  account-books  of  the  testator, 
shewing  the  debts  due  by,  and  to  him,  with  his  own  valuation 
of  the  various  kinds  of  property  he  possessed,  both  real  and 
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personal »  balanced  on  the  80th  April  in  the  first  three  years,  and 

on  the  let  of  May  in  the  last  year. 

The  abstract  and  these  accounts  were  proved  with  the  will. 
By  the  first  article  of  his  will,  the  testator,  after  giving  their 
freedom  to  all  the  women,  males,  and  women  servants,  eunuchs, 
and  others  that  belonged  to  him,  and  should  be  in  his  service  at 
the  time  of  his  death,  and  commending  therein  especially  his 
faiithful  girl  Boulone,  or  Lise,  who  had  lived  with  him  as  his 
wife,  to  the  especial  care  of  the  persons  thereafter  named  as 
executors  of  his  will,  he  expressed  himself  in  these  terms  (i) : 
**  I  desire,  that  as  soon  as  I  am  dead,  that  the  sum  of  4,00,000 
sicca  rupees,  (or  four  lacks  of  ^rupees,)  be  put  aside,  from  the 
best  part  of  my  fortune,  and  be  placed  at  interest  in  the  most 
secure  fund,  as  that  said  interest  may  serve  to  pay  the  donation 
and  monthly  pensions,  as  hereafter  mentioned,  in  their  several 
articles,  as  also  as  may  be  seen  by  the  recapitulation  or  abstract 
list  of  the  pensions  and  donations  I  have  made,  and  sealed  and 
signed  by  me,  and  marked  No.  1,  A,  in  which  the  total  of  yearly, 
and  monthly  pensions,  I  have  made  to  every  one  mentioned 
in  this  will  and  testament  are ;  as  also  for  other  sums  to  be  paid 
for  once  are  included,  amounting  to  sicca  rupees,  [blank  left  in 
the  original]  as  that  they  may  be  a  sufficient  sum  for  the  answer 
of  aU  these  gift,  pension,  and  others  I  have  mentioned,  to  put 
aside  from  the  best  of  my  fortune  the  sum  above  said,  for 
6,00,000  sicca  rupees,  [to  be  invested  in  East  India  Company's 
notes  or  bonds]  and  as  I  have  made  several  others  large  gift  for 
'charitable  purpose  (2)  as  will  be  seen  by  the  several  articles 
hereafter  mentioned,  which  at  this  moment  stand  on  the  list  or 
abstract  No.  1,  A ;  for  building  other  establishment,  to  the  sum 
of  sicca  rupees  7,74,000,  and  for  once  2,85,300  sicca  rupees  (3) ; 
and  also  for  a  sum  to  be  paid  annually,  the  sum  of  sicca 
rupees  for  monthly  pensions,  annually  85,760  (4)  for  these  above 
sums.     The  next  best  of  my  fortune  is  to  be  appropriated  for 

39,760    sicca 


(1)  The  extracts  from  the  will  are 
literal,  the  langruage  aud  orthography 
being  preserved. 

(2)  Augmented  to  10,74,000  sicca 
rupees.— Ci>.  Maktin. 

(3)  2,95,300.— Cl.  Mabtin. 


(4)  Augmented    to 
rupees. — Cl.  Martin. 

These  additional  sums  were 
pressed  by  interlineation  in 
original  will. 
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these  eBtablishment  and  charities,  and  others  building,  as  my 
tomb,  seray  women,  houses,  compounds,  and  others,  as  men- 
tioned in  the  several  articles  as  hereafter  mentioned  *  *  with 
power  to  draw  occasionally  the  sums  required,  for  to  go  on 
with  the  buildings  that  are  to  be  erected.  The  interest  will 
serve  to  pay  the  annual  pension,  donation,  or  expenses  for  enter- 
taining and  keeping  in  good  order  the  said  building.  Any 
sum  remaining  for  the  interest  of  the  sum  deposited  in 
Honourable  Company,  in  theirs  promissory  notes  or  bonds,  or 
others  of  more  or  less  interest,  and  under  others  denomination 
than  Company's  paper,  such  as  bond  of  Government,  or  others 
bearing  interest,  as  I  said  any  sum  remaining  *from  the 
interest,  after  having  paid  the  several  annually  and  monthly 
pension,  this  sum  remaining  is  to  serve  for  to  purchase  more 
Stock  in  the  said  secure  fund  for  the  time  being,  as  to  be 
also  placed  as  the  other,  for  to  be  enabled  to  produce  also  an 
interest  for  the  benefit  of  my  estate.  And  when  a  sufficient  sum 
or  sum,  equal  to  be  enabled  to  increase  the  four  establishments 
mentioned  in  articles  one,  two,  three,  four,  or  five,  and  in  the 
succession  of  years,  in  case  of  good  management,  luck,  and  good 
fortune,  no  accident  happening,  that  these  sums  deposited,  or 
others  that  may  be  deposited,  as  I  may  hereafter  mentioned, 
I  also  desire,  request,  or  command  my  executor,  administrators, 
or  their  assigns,  that  they  would  devise  with  themselves,  and 
with  the  best  advice  they  could  receive,  that  in  case,  as  I  say'd, 
by  succession  of  time,  that  the  sum  that  may  be  deposited 
exceed  by  great  deal,  the  interest  necessary  to  be  paid  for  the 
monthly  or  annual  pension,  donation,  &c.,  yearly  and  monthly, 
as  mentioned,  and  that  they  are  a  sufficiency  without  interfering 
or  touching  any  of  the  principal  for  the  annual  or  monthly 
pension  and  disbursement  above-mentioned,  then  they  may, 
after  having  well  considered,  make  any  new  establishment  for 
charitable  purpose  on  the  same  plan,  and  with  the  same  formality 
to  be  observed  in  them  as  mentioned  to  those  I  have  herein 
recommended,  that  the  donor  may  be  known  after  his  death. 
*  *  I  am  in  hope  my  wishes  and  last  will  be  executed  and 
fully  performed  after  my  death ;  and  to  be  understood  also,  that 
at  the,  or  after  the  death  of  those,  to  whom  I  have  given 
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peDsion  for  daring  their  lives,  at  theirs  death  these  are  to  be 
reBumed,  and  be  brought  to  the  stock  of  my  estate,  as  to  serve 
to  increase  the  establishment,  as  hereafter  will  be  mentioned, 
and  to  create  or  establish  others,  as  I  may  devise  during  the 
coarse  of  my  life ;  or  if  I  have  not  done  it  myself,  they  are  to 
be  done  as  may  be  devised  by  my  executors,  administrators  or 
assigns,  or  the  trustee  of  my  estate,  after  consulting  able  men 
on  the  subject  of  establishing  useful,  and  charitable  establish- 
ments for  the  public  good.  My  executors,  administrators,  or 
trostees,  I  may  and  will,  if  time  admit  my  choosing  properly, 
name  them  at  the  end  of  this  will  and  testament." 

In  the  following  articles  of  his  will,  from  2  to  17,  the  testator 
proceeded  to  make  various  bequests  of  legacies,  and  annuities,  to 
the  females  of  his  household  and  to  his  servants.  These  legacies, 
as  summed  ap  in  the  abstract,  amounted  to  18,460  rupees. 

By  the  17th  article  the  testator  directed  the  payment,  as  soon 
as  his  death  should  happen,  of  the  sum  equivalent  to  the  amount 
of  the  monthly  and  yearly  pension,  amounting  to  18,460  sicca 
rupees,  and  an  investment  to  be  made  of  the  sum  of  2,00,000 
rupees,  in  the  East  India  Company's  treasure;  and  he  also 
directed  the  payment  of  two  months'  wages,  over  *and  above 
the  wages  he  might  owe  to  his  servants  at  his  death  ;  and  in  the 
abstract  there  was  a  corresponding  memorandum  after  the  sum 
of  18,460  rupees. 

By  the  18th  and  19th  articles  the  testator  gave  legacies  for 
the  purpose  of  building  a  house  for  two  of  his  women,  Boulone, 
or  Use,  and  Sally,  and  he  also  gave  several  legacies  to  his 
women  and  servants,  the  amount  of  which  was  agsdn  recapitulated 
in  the  abstract. 

By  the  20th  article  he  gave  various  bequests  to  his  relations 
in  France. 

In  the  2lBt  article  the  testator  gave  a  life-interest  in  some, 
and  his  absolate  property  in  other,  parts  of  his  landed  estate  at 
Lucknow,  to  the  two  women,  Boulone  and  Sally. 

The  22nd  article  was  principally  a  declaration  of  his  religious 
sentiments. 

[By  the  28rd  article  the  testator  directed  1,50,000  rupees  to 
be  invested,  and  the  interest  to  be  applied  in  equal  parts  for  the 
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relief  of  the  poor  of  Lucknow,  Calcutta,  and  Chandemagore. 
Minute  directions  were  given  for  the  administration  of  the 
fund,  and  for  the  perpetuation  of  the  donor's  memory.] 

By  the  24th  article,  the  testator  gave  and  bequeathed  the  sum 
of  2,00,000  sicca  rupees  to  the  town  of  Calcutta,  [to  found]  "  an 
institution,  the  most  necessary  for  the  public  good  of  the  town  of 
Calcutta,  or  establishing  a  school  for  to  educate  a  certain  number 
of  children  of  any  sex,  to  a  certain  age,  and  to  have  them  put 
prentice  to  some  profession,  when  at  the  conclusion  of  their  school, 
and  to  have  them  married  when  at  age ;  and  I  also  wishes  that 
every  year  premium  of  few  rupees,  or  other  thing,  and  a  medal, 
be  given  as  to  the  most  deserving  or  virtuous  boy  or  girl,  or 
both,  to  such  that  have  come  out  of  that  school,  or  that  are  still 
in  it,  and  this  to  be  *done  on  the  same  day  in  the  month  as  I  be 
died  ;  that  day  those  that  are  to  married  are  to  be  married,  and 
to  have  a  sermon  preached  at  the  school  to  the  boy  and  girl 
of  the  school,  afterward  a  public  dinner  for  the  whole,  and 
a  toast  to  be  drink'd  in  memorandum  of  the  fondator.  This 
institution  is  to  bear  the  title  of  La  Martiniere,  and  to  have 
an  inscription,  either  on  stones  or  marble,  in  large  character, 
to  be  fixed  on  any  part  of  the  school,  on  it  wrote,  '  Instituted 
by  Major-General  Martin,  borne  the  ...  of  January  1785, 
at  Lyons,  who  died  the  day,  month,  and  year,  mentioning  the 
day,  month,  and  year,  and  buried  at  ....  mentioning  the 
place.*  And  as  I  am  little  able  to  make  any  arrangement  for 
such  an  institution,  I  am  in  hope  Government  or  the  Supreme 
Court,  will  devise  the  best  institution  for  the  public  good,  and  to 
have  it,  as  I  said  above  mentioned,  the  name  of  the  institutor. 
After  every  article  of  my  or  the  will  and  testament  is  or  are 
fully  settled,  and  every  article  provided  and  paid  for  the  several 
pensions,  or  other  gifts,  donation,  institution,  and  other,  any 
sum  remaining  may  be  made  to  serve — first,  buy  or  build  a 
house  for  the  institution,  as  that  it  may  be  made  permanent 
and  perpetual  by  securing  the  interest  by  Government  paper 
either  in  India  or  Europe,  that  the  interest  annually  may 
support  the  institution,  for  this  reason  I  give  and  bequeath 
1,50,000  sicca  rupees  more,  according  to  the  proportion  that  may 
remain  after  every  articles  of  this  testament  is  fulfilled,  then 
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this  Bum  to  be  added  for  the  permanency  of  that  institution, 

making  the  earn  of  8,50,000  sicca  rapees." 

In  the  25th  article  the  testator  gave  and  bequearthed  2,00,000 
sicca  rupees,  to  be  deposited  in  the  most  secure  interest  fund 
in  the  tovn  of  Lyons,  in  France,  "^and  the  magistrates  of  that 
town  to  have  it  managed  under  their  protection  and  control, 
for  the  foundation  of  an  institution,  to  bear  the  name  of 
Martini^re;  and  in  case  the  2,00,000  sicca  rupees  were  not 
sufficient  for  a  proper  interest  to  support  the  institution,  and 
buying  or  building  the  house  therein  directed,  he  gave  and 
bequeathed  an  additional  sum  of  50,000  sicca  rupees,  making 
2,50,000  sicca  rupees ;  and  he  also  gave  and  bequeathed  the 
sum  of  4,000  sicca  rupees  to  be  paid  to  the  magistrates  of 
the  town  of  Lyons,  to  liberate  from  prison  so  many  prisoners 
for  small  debts  as  it  would  extend  to. 

The  26th  article  contained  a  direction,  that  if  the  pensions  to 
his  legatees  should  not  be  regularly  paid,  the  sums  allowed  for 
daily  distribution  in  charity  should  be  stopped,  and  applied 
for  that  purpose ;  and  a  request,  that  the  magistrates  of 
Calcutta,  or  other  place,  or  the  prince  or  governor,  would 
remove  any  of  his  executors  or  trustees  that  should  misbehave 
themselves. 

The  27th  article  was  in  these  terms :  ''  My  house  at  Calcutta, 
formerly  the  Bengal  Bank,  the  one  at  Champaul  Gtiut,  the  one 
formerly  the  Manege,  the  one  at  Intally,  are  not  to  be  sold,  but 
kept  for  the  estate ;  also  my  house  at  Chandernagore  is  not  to  be 
sold.  My  estate  of  Nuzupheur,  or  Martinghur,  is  to  be  kept. 
And  I  desire,  and  it  is  my  wishes,  if  it  is  to  be  put  under 
the  management  of  Mr.  Joseph  Quierose,  as  also  the  farm  I 
rent  from  Almessally  E^aun,  in  the  Corra  districts,  with  also 
the  farm  I  rent  from  Bisenaut  Gattumpour  Magoor  Nagur 
Panum,  &c.  These  farm  are  to  be  continued  farming,  and 
indigo  to  be  made  on  them,  following  the  same  mode  and 
rule  I  have  adopted,  as  to  have  the  indigo  made  cheap 
and  goody  and  by  that  mode  very  feinfitable.  And  as  to 
facilitate  *Mr.  Joseph  Quierose,  he  is  to  have  a  third  share  of 
the  benefit  accruing  from  the  neat  produce  from  Europe  to 
Bengal,   from  that  indigo."    It  then  proceeds  to  give  more 
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specific  directions  as  to  the  carrying  on  the  plantation  of 
indigo ;  and  the  testator  then  says :  "  My  house  at  Luckperra, 
or  Oonstantia  House,  is  never  to  be  sold,  as  it  is  to  serve  as 
a  monument  or  tomb  for  to  deposit  my  body  in;  and  the 
house  is  to  serve  as  a  college,  or  for  educating  children  and 
men,  for  to  learn  them  the  English  language  and  religion, 
those  that  should  wishes  to  be  made  Christian.  At  or  by 
that  house,  the  charity,  as  mentioning  in  article  28rd,  is  to 
be  made,  and  there  to  be  distributed  the  grain,  flour,  or  cash 
to  the  poors,  and  the  inscription  is  to  be  fixed  on  the  wall 
of  the  house,  to  some  place  where  the  poors  are  to  assemble 
and  receive  the  charity.  The  same  sort  of  ceremony  is  to  bo 
made,  and  inscription  wrote,  in  memory  of  the  institutor,  as 
said  in  the  articles  28rd.  A  large  sum  or  establishment  will  be 
made  and  wrote  in  this  will  and  testament,  to  keep  the  monu- 
ment in  good  order ;  and  a  proper  quantity  of  peoples  of  every 
denomination  for  educating  children  and  learning  English." 

The  28th  article  was  in  these  terms :  '^  I  give  and  bequeath 
the  sum  of  5,000  sicca  rupees,  to  be  paid  annually  to  the 
magistrate  or  Supreme  Court  of  Calcutta,  or  to  Government. 
This  sum  is  to  serve  to  pay  the  debt  of  some  poor  honest  debtor 
detained  in  jail  for  small  sum,  and  to  pay  as  many  small  debt, 
and  liberate  as  many  debtor  as  the  sum  can  extend.  This 
liberation  is  to  be  made  the  day  month  I  died,  as  a  com- 
memoration of  the  donor ;  and,  as  being  a  soldier,  I  would 
wished  to  prefer  liberating  any  poor  officers,  or  other  military 
men  detain  for  small  debt,  preferable  *to  any  other.  And  I  also 
give  and  bequeath  the  sum  of  1,000  sicca  rupees,  to  be  paid 
yearly,  and  to  make  a  distribution  of  it  to  the  poor  prisoners 
remaining  in  jail,  on  the  same  day  as  the  one  mentioned  above ; 
both  sums  making  6,000  rupees  every  year." 

In  the  29th  article  the  testator  gave  several  small  bequests. 

In  the  80th  article  the  testator  directed  that  his  body  should 
be  embalmed,  and  deposited  in  a  coffin  of  sisso  wood,  in  the  cave 
of  his  house  at  Constantia,  which  was  not  to  be  sold ;  and  it  also 
contained  very  specific  directions  for  the  care  of  his  house,  for  the 
pension  of  his  servants  who  were  to  keep  it,  for  the  privileges  of 
the  two  women,  Boulone  and  Sally,  if  they  should  choose  to  live 
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there,  and  a  provision  of  4,000  rupees  for  their  tombs,  if  they 
should  choose  to  be  buried  there. 

The  Slst  article  contained  directions  for  the  building  of 
Constantia  House,  if  it  should  not  be  finished  at  his  death. 

[The  32nd  article  gives  directions  for  keeping  Lackparra  House, 
or  Constantia  House,  as  a  college  for  instructing  young  men  in 
the  English  language,  and  suggests  that  the  house  may  be  used 
as  a  temporary  lodging  for  strangers  coming  to  Lucknow.]  It 
then  proceeds  to  give  specific  directions  as  to  the  establishment 
to  be  kept  up  at  Constantia  House,  the  management  of  his  (i) 
farms  by  Mr.  Joseph  Quierose,  or  by  an  European  superintendent, 
if  Mr.  Quierose  should  refuse  the  trust,  and  the  remittance  of  the 
produce  to  Europe. 

In  the  88rd  article  the  testator  proceeds  thus  :  ''  I  nominate  by 
this  my  will  and  testament,  Messrs.  Joseph  Quierose,  the  house 
of  Messrs.  Barber,  Palmer,  Messrs.  Jacques,  Maximin,  Deverinne 
&  Sons,  the  house  of  Messrs.  Hamilton  and  Aberdeen,  and 
to  communicate  in  Europe  to  my  nephew  or  relation,  for 
my  executors,  administrators,  assigns,  or  trustees.  *  *  My 
brother,  Louis  Martin,  is  to  be  joined  as  one  of  my  executors, 
administrators,  assigns,  or  trusty ;  and  in  his  default,  to  nomi- 
nate my  nephew,  son  of  Pierre  Martin,  as  any  others  in 
succession,  as  to  have  one  of  my  relation  joined  in  the  execution 
of  my  will  and  testament.  And  I  request  Mr.  Joseph  Quierose  to 
translate  the  said  will,  and  send  one  to  my  relation  in  French, 
and  one  to  Messrs.  Deverinne.  I  have  tied  with  a  green  ribbon 
an  abstract  of  articles,  or  list,  of  the  sums  to  be  paid  as  pension, 
monthly  and  annually,  and  the  several  sum  for  establishment 
and  others.  This  list  is  already  mentioned  in  this  will  at  article 
Ist,  and  at  article  17th.     I  have  also  tied  to  this  will  an  abstract 

ledger  for  the  year ,  by  which  it  will  appear  that  I  am  worth 

thirty-three  hundred  thousand  six  hundred  and  eighty  thousand 
sicca  rupees.     All  my  account  will  be  found  in  my  offices,  as  per 

list  with  Mr. .    The  ledger  will  shew  what  due  to  me, 

and  what  owing,  and  all  other  property  in  India  and  in  Europe ; 
and  I  request  my  same  agent  in  England  to  be  continued 
employed,  Messrs.  William  Thomas  Baickes  &  Co.,  and  Messrs. 

(1)  Sic. 
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William  Paxton  &  Go.  After  all  accounts  being  settled,  and  sum 
insured  for  the  interest  for  the  payment  of  the  several  monthly 
pension,  and  the  several  payment  of  gift,  and  others,  and  also  the 
several  establishment,  if  a  surplus  above  100,000Z.  sterling,  or 
about  ten  lacks  of  sicca  rupees,  remainin  of  my  estate,  that  above 
surplus  of  ten  lacks  of  sicca  ^rupees,  is  to  be  divided  in  such  a 
manner,  as  to  increase  the  several  establishment  of  Calcutta,  at 
Lyon,  and  Lucknow,  as  that  they  may  be  permanent,  and  exist 
for  ever.  Besides  the  sum  allowed  for  finishing  all  the  building 
and  other  of  Gonstantia  House,  which  I  suppose  may  amount 
to  2,00,000  sicca  rupees,  I  also  give  and  bequeath  the  sum  of 
1,00,000  sicca  rupees  for  the  support  of  the  college  and  other 
school,  to  be  regulated  as  the  Calcutta  establishment,  as  per 
articles  24 ;  as  also,  as  the  establishment  at  Lyon,  articles  25 ; 
the  gift  for  the  poor  of  Lucknow  to  conducted  as  mentioned 
in  articles  28.  I  also  give  and  bequeath  the  sum  of  4,000 
rupees,  to  be  paid  annually,  for  to  liberate  as  many  prisoner  for 
debt  at  Lucknow  as  it  may  extend:  and  if  none,  then  that  sum  is 
to  remain  to  the  estate.  Any  sum  remaining  is  to  be  placed  at 
interest,  for  to  accumilate  and  improve  the  several  establishment 
and  concern  of  indigo." 

The  84th  article  contained  several  specific  bequests  of  jewellery 
and  mourning  rings  to  his  women  and  executors,  and  contained  a 
provision  for  the  payment  to  his  executors,  administrators,  &c., 
of  the  usual  commissions,  and  as  the  Supreme  Court  should 
think  necessary  for  their  trouble. 

This  will,  together  with  the  abstracts,  was  duly  proved  by 
Gavin  Hamilton,  Alexander  Aberdeen,  John  Caulfield,  John 
Palmer,  and  Joseph  Quierose,  in  the  Supreme  Court  at  Calcutta, 
in  the  year  1800.  It  was  also  proved  in  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury  by  the  same  executors,  with  the 
exception  of  Gavin  Hamilton,  on  the  18th  of  July,  1808 ;  by  Louis 
Martin,  the  testator's  half-brother,  on  the  5th  of  April,  1802  > 
and  on  his  death  letters  of  *administration  to  the  testator,  with 
his  will  annexed,  were  taken  out  by  the  appellant,  Christophe 
Martin,  on  the  13th  of  August,  1817. 

For  the  purpose  of  having  the  several  charities  mentioned  by 
the  testator  established,  and  for  carrying  into  execution  the  trusts 
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of  his  will,  four  suits  were  instituted  in  the  Supreme  Court  of 

Judicature  at  Fort  William,  in  Bengal. 

The  first  was  an  information  and  bill  filed  on  the  20th  June, 

1816»  by  Edward  Stredtell,  Esq.,  the  then  Advocate-General  for 
the  East  India  Company,  at  the  relation  of  John  Martin  Wickins, 
against  Palmer  and  Deverinne,  two  of  the  executors,  for  an 
account  of  the  personal  estate  of  the  testator,  and  for  the  purpose 
of  carrying  into  effect  the  direction  contained  in  the  24th  article 
of  his  will,  for  the  establishment  of  the  charitable  institution 
in  the  town  of  Calcutta.  The  defendants  having  filed  their 
answers  to  this  information,  the  cause  came  on  to  be  heard  on 
the  2nd  November,  1816,  when  the  Supreme  Court  established 
the  charitable  bequests  to  the  town  of  Calcutta,  and  directed  the 
snm  of  two  lacs  of  sicca  rupees,  confessed  to  be  in  the  hands  of 
Pakner,  to  be  paid  into  Court,  and  applied  in  establishing  that 
charity  ;  and  ordered  the  Master  of  the  Supreme  Court  to 
approve  of  a  proper  scheme  to  effectuate  such  charitable  pur- 
pose, and  the  Master  was  to  take  the  usual  accounts  of  the 
personal  estate  of  the  testator,  and  of  his  debts,  legacies,  and 
funeral  expenses,  and  the  Supreme  Court  directed  a  commission 
to  issue  to  receive  the  claims  of  the  legatees  in  Great  Britain, 
Ireland,  and  France;  and  ordered  the  costs  of  the  suit  to  be 
taxed  and  paid  out  of  fund  in  the  hands  of  the  executor 
John  Palmer. 

The  second  suit  was  instituted  on  the  26th  August,  *1818,  in 
tbe  same  Court,  in  the  name  of  Adam  Peter  Eustache  Godinot, 
Mayor  of  Lyons,  acting  in  behalf  for,  and  in  the  name  of,  the 
community  of  the  city  of  Lyons,  against  Palmer  and  Deverinne, 
the  executors  of  Claude  Martin,  praying  that  he  might,  on  behalf 
of  the  city,  be  at  liberty  to  receive  the  several  legacies  mentioned 
in  the  25th  article  of  the  testator's  will,  with  interest ;  that  a  pro- 
vision might  be  made  to  enable  the  community  of  the  city,  or  its 
magistrates,  to  receive  4,000  rupees  per  annum,  to  be  applied  as 
directed  by  the  testator ;  that  his  landed  property  at  Calcutta  and 
Chandemagore  might  be  declared  to  be  personal  property,  and 
that  Palmer  and  Deverinne  should  give  an  account  of  his  real 
and  personal  property;  and  that  the  city  of  Lyons  might  be 
declared  entitled  to  one-third  of  the  clear  residue  of  it. 
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On  the  4th  August,  1819,  the  defendants  put  in  their 
answers,  in  which  the  accounts  of  the  estate  were  set  out  at 
great  length. 

The  third  suit  was  instituted  on  the  22nd  October,  1818,  by 
the  appellant,  Ghristophe  Martin,  one  of  the  legatees  named  in 
the  will  of  General  Martin,  and  the  son  and  executor  sous  benefice 
(Vinventaire  of  Louis  Martin,  the  testator's  half-brother,  and 
Marie  Desgranges  Martin,  the  widow,  Pierre  Balloffett  and 
Glaudine  his  wife,  the  daughter,  and  Fran9ois  Martin,  the 
youngest  son  of  Louis  Martin,  all  of  whom  claimed  beneficial 
interests  under  the  will,  against  Robert  Spankie,  Esq.,  the  then 
Advocate-General,  Palmer  and  Deverinne.  In  this  suit  the 
plaintiffs  insisted  that  Louis  Martin  was  entitled,  under  the 
Mahomedan  law,  to  all  the  testator's  undisposed-of  real  and 
personal  estate ;  that  upon  his  death  they  succeeded  to  his  right 
as  his  representatives  and  legatees;  and  they  prayed  *for  an 
account  of  the  testator's  real  estate,  that  his  real  estates,  where- 
soever situate  in  India,  might  be  sold  ;  that  Palmer  and  Deverinne 
might  be  charged  with  the  loss  arising  from  their  negligence; 
and  that  the  plaintiffs  might  be  declared  entitled  to  all  sums 
invested  for  the  payment  of  pensions  and  annuities,  as  the 
pensioners  and  annuitants  might  respectively  die,  and  that  the 
principal  might  be  named  in  the  meantime ;  that  Palmer  and 
Deverinne  should  deposit  all  securities  and  title  deeds  with  the 
Accountant-General ;  and  that  the  plaintiffs  might  be  declared 
entitled  to  these  legacies,  and  all  the  undisposed  residue  of  the 
testator's  estate,  and  also  to  a  legacy  to  his  half-brother,  Pierre 
Martin,  which  had  lapsed  by  the  death  of  Pierre  Martin  in  the 
lifetime  of  the  testator. 

The  defendants.  Palmer  and  Deverinne,  on  the  4th  March, 
1819,  put  in  their  answer  to  this  bill,  in  which  they  admitted 
their  receipt  of  very  large  sums  in  respect  of  the  testator's 
personal  estate,  and  of  the  rents  and  profits  of  his  real  estate  in 
the  provinces  in  India,  subject  to  the  East  India  Company,  in 
Calcutta,  and  in  Chandemagore :  but  they  stated  that  Joseph 
Quierose  had  taken  possession  of,  and  received  the  rents  and 
profits  of,  the  testator's  real  estate  in  the  province  of  the  Nabob 
Vizier  ;   and  that  Louis  Martin  had  taken   possession   of  the 
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testator's  i>ersonal  estate,  public  fnndB,  and  stock  of  the  East 
India  Company,  oat  of  which  he  ought  to  have  discharged  the 
legacies  to  the  testator's  relations  in  France ;  and  that  Palmer 
had  remitted  to  England  two  lacs  of  rupees,  amounting  to 
25,8332.  6«.  8d.  sterling,  to  Messrs.  Paxton,  Cockerell,  Traill 
A  Co.,  of  London,  to  pay  the  Mayor  of  Lyons,  and  that  a  suit 
had  been  instituted  against  Messrs.  Paxton,  Cockerell,  Traill 
k  Co.,  by  the  appellant,  *Christophe  Martin,  and  the  Mayor  of 
Lyons,  in  the  Court  of  Chancery  in  England,  for  that  sum. 

The  fourth  suit  was  instituted  on  the  19th  February,  1819, 
by  Palmer  and  Deverinne,  the  two  defendants  in  the  former 
suits,  filing  a  cross-bill  against  the  appellants,  Christophe  Martin, 
Marie  Desgranges  Martin,  Pierre  Balloffett  and  Claudine  his  wife, 
and  Francois  Martin,  in  which  they  stated  that  Louis  Martin  had, 
in  the  character  of  executor  of  Claude  Martin,  possessed  himself 
of  various  sums  of  stock  and  other  property,  and  prayed  for  an 
account  in  the  usual  manner  of  the  property  of  Claude  Martin 
which  had  thus  come  into  the  hands  of  Louis  Martin. 

The  answers  of  the  defendants  to  this  bill  were  taken  under  a 
commission,  and  were  not  filed  until  about  the  24th  July,  1828. 
That  of  the  appellants,  Christophe  Martin,  Marie  Desgranges 
Martin  and  Franfois  Martin,  admitted  that  Christophe  Martin 
had  obtained  letters  of  administration  to  Claude  Martin ;  and 
Christophe  Martin  stated,  that  it  appeared  from  Louis  Martin's 
accounts  that  he  had  possessed  himself  of  stock  belonging  to  the 
testator,  Claude  Martin,  to  the  amount  of  45,7072.  ds.  6d.  sterling, 
or  thereabouts,  with  which  it  appeared  that  he  had  paid  all  the 
testator's  legacies  to  his  relations  in  France,  except  one  to 
Pierre  Martin,  who  died  in  the  testator's  lifetime:  but  they 
denied  that  they  had  possessed  themselves  of  any  part  of  the 
property  of  Claude  Martin  or  Louis  Martin,  because  the  suc- 
cession of  Louis  had,  by  the  laws  of  France,  been  accepted  sous 
benefice  d'invmtaire ;  and  they  submitted*  that  by  (i)  what  was 
due  from  the  estate  of  Louis  to  that  of  Claude  Martin,  ought  to 
be  paid  into  the  hands  of  Claude's  executors  *in  Europe ;  but 
they  stated  that  such  account  was  the  subject  of  a  suit,  at  that 
time,  in  the  French  tribunals. 

(1)  Sic. 
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The  answer  of  Pierre  Balloffett  and  Claudine  his  wife  was  to 
a  similar  effect,  except  that  they  admitted  haviiig  received 
40,000  francs  from  Louis  Martin  on  account  of  the  legacy  left  to 
Claudine  by  the  testator,  Claude  Martin. 

No  account  of  the  application  of  the  sum  of  45,7072.  ds.  5d.  was 
ever  given  to  the  Supreme  Court,  though,  in  a  subsequent  stage 
of  the  prpceedings,  an  admission  was  stated  to  have  been  made  by 
the  French  legatees  before  the  Master,  of  their  having  received 
from  Louis  Martin  their  legacies,  amounting  to  1,85,000  rupees, 
or  about  28,1252.  sterling. 

On  the  16th  of  August,  1819,  by  an  order  of  the  Supreme 
Court,  the  three  first-mentioned  causes  of  The  Advocate-Genera 
V.  Palmer,  The  Mayor  of  Lyons  v.  Palmer,  and  Martin  v.  The 
Advocate-General,  were  consolidated,  and  the  Master  was  directed 
to  take  an  account  of  the  rents  and  profits  of  the  testator's  real 
estates  out  of  Calcutta,  come  to  the  defendant's  possession ;  that 
the  parties  to  the  two  latter  suits  should  be  parties  to  the  account 
then  taking  in  the  Master's  office,  in  the  suit  of  The  Advocate- 
General  v.  Palmer,  and  be  bound  by  it ;  that  the  Master  should 
make  one  report  in  the  three  causes;  and  that  20,000  rupees 
should  be  paid  out  of  the  assets  in  the  hands  of  the  executors,  to 
the  agent  of  the  Mayor  of  Lyons,  on  account  of  the  legacy 
mentioned  in  the  25th  clause  of  the  will,  for  the  liberation  of 
prisoners  at  Lyons. 

On  the  25th  November,  1822,  the  Master  made  his  report  in 
the  three  consolidated  suits,  whereby  he  found,  that  the  personal 
estate  of  the  testator,  and  the  *rents  and  profits  of  his  real  estate, 
as  well  out  of  as  in  Calcutta,  and  come  to  the  hands  of  Palmer 
and  Deverinne,  after  giving  credit  for  necessary  disbursements, 
and  making  all  just  allowances,  amounted,  on  the  81st  October 
then  last,  to  sicca  rupees  28,55,968,  5a.  4p.,  and  the  pGurticulars 
of  which  he  therein  set  forth ;  and  after  stating  that  he  caused 
the  usual  advertisements  for  creditors  and  legatees  to  be  made, 
but  that  no  creditor  or  legatee  had  come  in  before  him,  the  usual 
claims  under  the  25th  article  of  the  testator's  will  having  been 
satisfied  under  the  commission  of  11th  December,  1816,  and  that 
the  sum  of  25,838/.  6a.  M.  was  admitted  to  have  been  paid  by 
Palmer  on  account  of  such  claims,  he  proceeded  to  set  forth  who 
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were  the  several  persons  next  of  kin  of  the  testator  at  the  time  of 

his  decease. 

This  report  was  confirmed  without  opposition  on  the  29th 

November,  1822. 

On  the  2nd  December,  1822,  a  decree  on  further  directions  was 
made  by  the  Supreme  Court,  by  which  it  declared  that  Palmer 
and  Deverinne  bad  fully  accounted,  and  ordered  them  to  pay  in 
the  balance  in  their  hands,  and  that  thereupon  they  should  be 
absolutely  discharged  and  exonerated  from  the  trusts  and 
executorship  of  General  Claude  Martin's  will,  and  that  the 
Accountant- General  should  be  appointed  receiver  of  his  real 
estates ;  and  then,  after  directing  some  inquiries  as  to  a  sup- 
posed indemnity  bond  from  Palmer,  which  on  inquiry  was 
found  never  to  have  been  given,  it  declared  that  interest  was 
payable  on  the  2,00,000  rupees  bequeathed  to  the  town  of 
Calcutta  from  30th  September,  1801,  being  twelve  months  from 
the  testator's  death,  to  the  6th  September,  1816,  when  that 
sum  was  paid  into  Court  by  Palmer  and  *  Deverinne;  and  it 
directed  the  Master  to  inquire  whether  the  estate  of  the  testator 
was  adequate  and  sufficient  to  pay  the  additional  bequest  of 
1,50,000  rupees,  given  by  the  24th  article  of  it,  to  the  town 
of  Calcutta,  after  providing  for  every  other  article  of  it;  and 
for  the  payment  of  the  annual  pensions,  gifts  and  institutions 
therein  mentioned ;  and  if  the  Master  should  so  find,  it 
declared  the  town  of  Calcutta  entitled  to  this  additional  sum, 
with  interest  from  the  time  the  assets  should  be  found  sufficient 
for  such  payments.  It  then  proceeded  to  establish,  in  a  similar 
manner,  the  bequests  to  the  city  of  Lyons  and  to  direct  their 
payment  with  interest,  credit  being  given  for  so  much  of 
them  as  had  been  already  paid,  and  to  direct  the  Master  to 
inquire  what  principal  sum  would  be  sufficient  to  raise  sicca 
rupees  4,000  annually  for  the  liberation  of  prisoners  detained 
at  Lyons  for  small  debts,  and  the  rates  of  interest  borne  by 
the  Government  securities  in* which  the  funds  of  the  testator 
bad  been  invested  since  they  came  into  the  hands  of  Palmer; 
and  the  Accountant-General  was  ordered  to  pay  and  allow 
interest  on  the  bequests  to  Calcutta  and   Lyons  accordingly; 

and  the  Master  was  ordered  to  inquire  and  set  apart  a  certain 


Matob  of 

Lyons 

e. 

East  India 

Company. 


[  M99  ] 


42  1886.     P.  C.     1  MOOKE,  P.  C.  199—201.  [r.r. 

Mayor  OF     sum  for  the  payment  of  the  testator*s   amiual  and  monthly 
v,  pensions,  and  4,000  rupees  for  Boulone  and  Sally's  tombs,  as 

^o^MPANY.^  directed  by  the  80th  article  of  the  will,  and  to  inquire  what  sums 
had  been  already  expended,  and  what  would  be  sufficient,  for  the 
keeping  up  the  establishment  at  Gonstantia  House,  and  provide 
for  the  repairs  of  the  testator's,  Sally's  and  Boulone's  tombs,  and 
that  such  sums  should  be  set  apart,  together  with  that  necessary 
for  the  payment  of  the  pensions  in  the  first  instance.  The  Master 
[  *200  ]  was  also  *to  ascertain,  whether  the  foundation  and  establishment 
of  the  college  by  the  88rd  clause  of  the  will  directed  to  be  attached  to 
the  foundation  of  the  house,  and  the  bequest  of  4,000  sicca  rupees 
per  annum  for  the  liberation  of  prisoners  for  debt  at  Lucknow, 
could,  with  reference  to  the  intentions  of  the  testator,  and  the 
sanction  and  disposition  of  the  Government  at  Lucknow,  be 
carried  into  effect,  and  in  what  manner,  and  if  it  could,  he  was 
to  allow  interest  on  1,00,000  sicca  rupees,  bequeathed  for  the 
establishment  of  the  college,  from  the  80th  September,  1801 ; 
and  he  was  to  inquire  the  amount  of  the  principal  which  would 
produce  4,000  rupees  annually,  in  the  same  way  as  for  the  sum 
bequeathed  for  the  prisoners  at  Lyons ;  and  to  inquire  what  sums 
of  money  had  been  paid  to,  or  received  by  Louis  Martin,  or  by 
any  person  on  his  behalf,  or  his  representatives,  and  how  the 
same  and  every  part  thereof  had  been  applied  and  disposed  of ; 
and  also  to  inquire  who  were  the  five  poorest  relations  and 
nearest  of  kin  of  the  testator,  and  to  set  apart  20,000  rupees  with 
interest  for  them,  according  to  the  20th  article  of  the  will ;  and 
he  was  to  inquire  whether  the  will  was  duly  executed  and  attested 
according  to  the  Statute  of  Frauds,  so  as  to  pass  real  estates  at 
Calcutta  ;  and  it  declared  the  proceeds  of  a  house  mortgaged  to 
the  testator,  and  sold  since  his  death,  to  be  personal  estate  ;  and 
it  declared  that  the  real  estate  of  the  testator,  situate  in  Calcutta, 
was  of  the  nature  of  freehold  estate,  and  that  the  heir-at-law 
of  the  testator,  according  to  the  law  of  England,  was  entitled 
thereto,  and  to  the  rents  and  profits  thereof,  if  the  will  was  not 
duly  executed;  and  the  Master  was  to  inquire  who  was  the 
testator's  heir-at-law  and  next  of  kin,  according  to  the  English 
[  *20i  ]  and  Mahomedan  *laws,  and  what  was  the  domicile  of  the  testator 
in  his  lifetime  and  at  the  time  of  his  death,  and  whether  by  the 
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laws  and  usages  obtaining  at  Lucknow,  the  inheritance  and 
Huccession  of  deceased  persons,  being  European  Christians,  were 
regulated  by  the  Mahomedan  law,  or  by  the  law  of  the  place  or 
country  of  the  birth,  or  by  what  other  law  or  usage;  and  the 
Master  was  to  report  whether  there  would  be  any  residue  of 
the  testator's  estate;  and  directions  were  given  for  taxing  the 
costs  of  all  parties. 

In  October,  1828,  the  Master  made  a  separate  report,  as 
to  the  payment  of  the  pensions  to  the  different  legatees  then 
living. 

On  the  8rd  of  February,  1830,  the  Master  made  his  general 
report,  by  which,  after  stating  the  rate  of  interest  in  the  Govern- 
ment securities,  during  the  periods  he  was  directed  by  the  decree, 
he  found  that  3,11,300  sicca  rupees  were  sufficient  for  the 
payment  of  the  legatees  and  annuitants  then  living ;  that  the 
bequest  of  the  sum  of  4,000  sicca  rupees  for  the  liberation  of  the 
prisoners  at  Lucknow  could  not  be  carried  into  effect ;  that  the 
will  was  signed,  sealed,  and  delivered  as  his  will  by  the  testator, 
in  the  presence  of  three  witnesses ;  that  he  had  annexed  a 
pedigree,  showing  that  Marie  Desgranges  Martin,  Ghristophe 
Durand,  Fleurie  Martin,  Charles  Cavier,  Marie  Martin,  and 
Catherine  Charlotte  Martin,  were  the  next  of  kin  and  personal 
representatives,  by  the  law  of  England,  of  the  testator,  and  that 
by  the  Mahomedan  law,  which  makes  no  distinction  between 
heirs  and  next  of  kin,  the  property  of  the  testator  would  be 
divided  as  therein  mentioned :  that  at  the  time  of  his  death 
the  testator  was  domiciled  at  Lucknow;  that  sicca  rupees 
68,698  would  be  a  proper  *sum  for  repairing  the  establishment 
at  Constantia  House,  and  that  sicca  rupees  2,01,000  would  be 
sufficient  for  keeping  up  the  establishment  and  providing  for 
the  repairs  of  the  buildings  and  tombs  there ;  and  that  tliere 
was  not  before  him  sufficient  evidence  to  decide  whether  the 
foundation  and  establishment  of  the  college  directed  to  be 
attached  to  the  establishment  at  Constantia  House  could,  with 
reference  to  the  disposition  or  sanction  of  the  Lucknow  Govern- 
ment, be  carried  into  effect;  but  as  no  further  evidence  was 
likely  to  be  obtained,  he  begged  to  attach  to  his  report  the 
evidence  relating  thereto. 
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Matobof         The  evidence  annexed  to  this  report  consisted  of  a  corre- 
1^.  spondence  between  the  officers  of  Government  and  the  Master, 

^CoMP^ANY^    and  the  copies  of  two  letters  from  the  Besident  at  Lucknow 
to  Government,  the  first  of  which  was  as  follows: 

**  To  G.  Swinton,  Esq.,  Secretary  to  the   Government  in   the 
Political  Department,  Fort  William. 
"Sir, 

"  I  have  the  honour  to  acknowledge  your  letter  of  the  28th 
ultimo,  with  its  enclosure,  directing  me  to  report  if  any  corre- 
spondence had  taken  place,  subsequent  to  the  4th  April,  1818, 
relative  to  certain  bequests  of  the  late  General  Martin. 

"  I  beg  you  will  inform  his  Excellency  the  Right  Honourable 
the  Vice-President  in  Council,  that  I  do  not  find  in  the  records 
any  correspondence  on  those  subjects  subsequent  to  that  date ; 
but  I  have  reason  to  believe  my  predecessors  had,  and  I  myself 
have  had,  frequent  conversations  with  his  Majesty  relative  to 
these  bequests,  and  a  disinclination  has  ever  been  evinced  to 
allowing  them  to  be  carried  into  effect,  arising  principally  from 
[  *203  ]  that  feeling  so  general  *amongst  the  native  powers  of  India,  that 
it  would  derogate  from  their  dignity,  and  be  a  reflection  on  their 
liberality  and  on  their  power,  to  allow  even  an  individual  in  their 
own  dominions,  much  less  a  subject  of  a  foreign  state,  to  found 
institutions,  which,  in  their  opinion,  are  the  exclusive  privilege 
and  rights  of  rulers. 

''  To  the  objections  thus  raised  are  to  be  attributed  the  hitherto 
silence  regarding  General  Martin's  most  charitable  and  liberal 
purposes ;  and  I  am  not  yet  prepared  to  hold  out  expectations 
that  the  King  of  Oude  will  consent  to  carry  the  intentions  into 
effect,  but  I  shall  endeavour  to  impress  on  his  mind  that  his 
dignity  and  liberality  cannot  be  injured,  by  his  sanctioning 
that,  which  will  so  benefit  the  rising  generation  and  the  present 
poor;  and  that  as  without  his  sanction,  and  indeed  warm 
assistance.  General  Martin's  will  cannot  be  fulfilled,  whatever 
praise  and  respect  may  be  given  to  the  charitable  founder, 
will,  in  much  greater  degree,  be  reflected  on  his  Majesty, 
who,  after  the  lapse  of  so  long  a  period,  and  notwithstanding 
the  many  prejudices  against  the  measure,  has  from  his  own 
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innate   phUantbropic   feeling    effected  the  so-much- wished-for     Mayor  of 
,  .     .  Lyons 

objects.  r. 

"  I  have,  &C.  East  India 

(Signed)     "M.  Rickbtts,  Resident. 
"Lucknow  Residency,  19  May,  1827." 

The  second  letter  from  the  same  party  to  Mr.  Stirling  was 
in  these  terms: 

"  Sib, 

''  I  have  now  the  honour  to  acknowledge  the  receipt  of  your 

letter  of  30th  May  last,  enclosing  copy  *of  a  letter  from  the       [  *204  ] 

Master   of   the   Supreme   Court,  and  to  forward   a  copy  and 

translation  of  a  letter  just  received  from   the  King  of  Oude, 

after  several  personal  and  written  applications  on  the  subject 

to  him,  relative   to    the   charities   proposed  to  be  established 

within   his   Majesty's  dominions,    under   the  will   of  the  late 

General  Martin.     The  King  of  Oude  is  far  from  being  anxious 

for  the  establishment  of  these  charities,  and  declines  altogether 

to  receive  the  sum  proposed  for  the  liberation  of  debtors,  under 

the  plea,  that  those  in  confinement  are  principally  for  the  crimes 

of  theft  and  murder ;    but  his  Majesty  makes  no  objection  to  the 

establishment  of  the  college  within  the  precincts  of  Gonstantia 

House,  though  he  holds  out  no  expectation  of  encouraging  this 

so  charitable  and  beneficial  an  institution  by  his  countenance 

and  support. 

**  I  have,  &c. 

(Signed)     **M.  Rickbtts,  Resident. 
"  Lucknow  Residency,  4th  Sept.  1828." 

The  enclosed  letter  of  the  King  of  Oude  was  dated  21st  Suffer 
1244  (Brd  Sept.  1828),  to  the  address  of  M.  Ricketts,  Esq., 
Resident  at  Lucknow,  and  was  as  follows : 

*'I  have  received  your  letter  of  23  Zeehijjah  1243,  Hijee 
(7th  July,  1828),  and  official  note  of  the  13th  Tuffer  1244,  H. 
(26th  August),  on  the  subject  of  carrying  into  effect  the  charities 
of  the  late  General  Martin,  and  establishing  a  college,  agree- 
ably to  his  will,  and  in  conformity  to  the  instructions  of  the 
Honourable  the  Governor-General  in  Council. 
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''  The  case  is,  that  the  prisoners  in  Lucknow  are  in  most 
instances  confined  for  theft  and  murder;  consequently,  *their 
release  is  impracticable;  but  I  have  no  objection  to  allow  the 
establishment  of  a  college  within  the  precincts  of  Constantia 
House." 

Two  exceptions  were  taken  to  this  report  on  behalf  of  the 
appellant,  the  Mayor  of  Lyons  :  first,  that  the  Master  had  found 
the  testator  domiciled  at  Lucknow  ;  whereas,  as  a  military  officer 
continuing  in  the  service  of  the  East  India  Company,  he  had 
acquired  and  retained  the  domicile  of  a  British  subject;  and 
secondly,  because  he  had  not  found  whether  the  intentions  of 
the  testator  as  to  the  college  at  Lucknow  could  be  carried 
into  eflfect.  On  the  1st  March,  1830,  these  exceptions  were 
allowed;  and  on  the  19th  July,  1830,  the  Master  made  his 
amended  report,  by  which,  amongst  other  things,  he  found  that 
the  sum  of  2,68,500  rupees  would  be  sufficient  to  appropriate  for 
the  payment  of  the  superintendent  and  other  persons  directed  by 
the  testator  to  be  employed  about  Constantia  House ;  that  he 
had  been  unable  to  ascertain  what  had  been  received  by  Louis 
Martin,  but  that,  by  the  admission  of  the  parties,  the  legacies 
had  been  paid  by  him,  of  which  a  list  was  annexed,  amounting 
to  1,85,000  rupees,  or  about  23,125Z. ;  that  there  was  no  evidence 
adduced  by  which  he  could  report  who  were  the  five  poorest 
relations  of  the  testator,  or  who  was  his  heir-at-law,  or  his  heir- 
at-law  by  the  English  law  ;  and  with  reference  to  the  domicile  of 
the  testator,  he  reported  that  he  was  a  Frenchman  by  birth; 
and  he  also  reported  at  considerable  length  the  circumstances 
of  his  entering  the  military  service  of  the  East  India  Company 
and  Nabob  of  Oude,  and  of  his  residence  at  Lucknow.  And  he 
further  reported,  that  the  legacies  and  charitable  bequests,  except 
the  one  to  Pierre  Martin,  which  *had  lapsed,  had  been  paid,  and 
that  there  was  then  in  the  hands  of  the  Accountant-General,  to  the 
credit  of  the  cause,  sicca  rupees  17,61,153.  11.  10;  from  which, 
if  the  several  sums  set  out  in  detail  to  be  appropriated  for  the 
keeping  up  the  establishment  and  college  at  Constantia  House, 
for  the  liberation  of  prisoners,  and  for  other  purposes,  in 
obedience  to  the  testator's  wull,  were  deducted,  there  would 
remain  a  residue  of  rupees  3,48,797.  9.  10;  but  if  the  Court 
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should  be  of  opinion  that  the  will  was  duly  executed  so  as  to  pass 
real  estates  at  Calcutta,  the  further  sum  of  2,48,400  sicca  rupees 
must  be  deducted  from  the  sum,  so  as  to  leave  an  ultimate  sum 
of  rupees  1,00,897.  9.  10. 

On  the  4th  of  November,  1880,  the  three  consolidated  causes 
came  on  for  hearing  on  further  directions,  and  they  were  argued 
on  that  and  several  following  days.  The  Court  took  time  to 
consider  its  judgment,  which  it  delivered  on  the  7th  of  February, 
1881.  Two  sets  of  Minutes  of  this  decree  were  afterwards 
delivered  out  by  the  Registrar  of  the  Supreme  Court :  no  decree 
was,  however,  drawn  up  from  them;  and  two  petitions  for  a 
re-hearing  were  presented,  one  by  the  appellant,  the  Mayor 
of  Lyons,  and  the  other  by  the  appellants  the  next  of  kin  of 
the  testator. 

The  three  consolidated  causes  were  accordingly  re-heard, 
together  with  the  cross  cause  of  Palmer  v.  Martin^  which  was 
heard  on  bill  and  answers,  on  the  8th  and  several  following 
days  in  July,  1881.  No  judgment  was  then  pronounced,  but 
the  causes  were  on  the  25th  of  July  ordered  to  stand  over,  and 
a  reference  was  directed  to  the  Master  to  inquire  whether  the 
Governor-General  in  Council  had  the  means  of  giving  eflfect  to 
the  charitable  intention  and  directions  in  the  said  will  men- 
tioned, respecting  the  ^testator's  tomb  and  Constantia  House, 
in  case  the  Court  should  decree  the  funds  which  might  be 
applicable  under  the  will  to  be  placed  at  the  disposal  of  the 
Governor-General  in  Council,  or  of  any  person  or  persons,  duly 
authorized,  and  appointed  by  the  Governor-General  in  Council  to 
receive  the  same,  and  whether  the  Governor- General  in  Council 
was  willing  and  would  consent  to  receive  and  appoint  any 
person  or  persons,  in  Calcutta  to  receive  the  funds,  or  the 
interest  arising  thereon,  for  the  purposes  aforesaid. 

On  the  5th  of  November,  1881,  the  Master  made  his  report, 
by  which  he  found  that  the  Governor-General  was  willing  to 
receive  and  apply  such  sums  as  the  Court  might  decide  to  be 
applicable  to  the  Lucknow  bequest  of  General  Claude  Martin; 
and  he  annexed  a  copy  of  the  correspondence  between  the 
attorney  to  the  East  India  Company,  and  the  Secretary  to 
the  Government  to  his  report  [by  which  the  Governor-General 
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authorized  an  assurance  to  be  conveyed  to  the  Supreme  Court, 
that  the  services  of  the  British  officers  at  Lucknow  would  always 
be  available  to  superintend  any  public  establishment,  which  the 
Court  might  adjudge  to  be  required,  for  the  execution  of  the 
will  of  General  Claude  Martin,  and  to  control  the  appropriation 
of  any  funds  or  allowances  which  might  be  assigned  by  the 
Court  for  that  purpose] . 

The  Report  of  the  Master  was  confirmed  by  an  order  of  Court 
on  the  29th  November,  1881. 

On  the  23rd  February,  1882,  the  Court  made  its  decree  in  all 
the  four  causes.  The  principal  parts  of  this  decree,  which  was 
divided  into  nineteen  articles,  were,  that  the  Court  found  in  the 
second  article,  that  the  testator.  General  Martin,  was,  at  the 
time  of  his  death,  an  alien,  who  had  acquired  an  English 
domicile,  during  his  service  under  the  United  Company  and  the 
British  Government  in  India,  which  domicile  he  retained  at  the 
time  of  his  death.  In  the  third  article,  it  found,  that  the  testator, 
at  the  time  of  his  death,  had  no  relations  by  the  whole  blood, 
nor  any  heir-at-law,  according  to  the  English  law.  In  the  fourth 
article  it  found  the  different  persons  who  were  his  next  of  kin, 
according  to  the  law  of  England. 

In  the  fifth  article  the  Court  declared,  that  the  will  was  duly 
executed  in  the  presence  of  three  credible  witnesses,  in  such 
manner  as  would  be  sufficient,  according  to  the  English  law,  to 
pass  real  estates ;  but  that  the  testator  having  been  by  birth  a 
subject  of  the  King  of  France,  and  at  the  time  of  his  death  an 
alien,  his  lands  and  houses  at  Calcutta  (except  his  interest  in  the 
Chaud-Paul-Ghaut  House,  which  was  *held  by  him  as  mortgagee, 
and  which  had  been  declared  to  be  personal  estate  by  the  decree 
of  the  2nd  December,  1822)  did  not  pass  by  his  will ;  but  that 
there  were  not  proper  parties  to  the  suits,  nor  sufficient  evidence 
before  the  Court,  as  to  the  lands  or  houses,  or  other  immoveable 
property,  situate  beyond  the  boundaries  at  Calcutta,  but  in  places 
which  at  the  time  of  the  death  of  the  testator  were  within  the 
Presidency  of  Fort  William,  or  some  of  the  provinces  subject  to 
or  forming  part  of  the  Presidency,  to  enable  the  Court  to  deter- 
mine whether  the  same  could  or  did  pass  by  the  will ;  and  as  the 
Attorney-General  was  not  resident  within  the  jurisdiction  of  the 
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Coort,  there  was  no  party  to  the  suit  who  had  made  any  claim  to 
the  lands  and  houses,  or  other  real  or  immoveable  property ;  and 
on  the  part  of  the  Grown  it  directed  the  Beceiver  to  receive  the 
rents  and  profits  of  the  said  immoveable  property,  both  within 
Calcutta  as  out  of  it,  in  the  Presidency  of  Port  William,  and 
to  pay  the  same  into  the  hands  of  the  Accountant-General  of 
the  Court. 

The  decree  then  proceeded,  in  the  sixth  article,  to  give  directions, 
that  the  amount  of  the  rents  and  profits  of  such  immoveable 
estate,  together  with  the  accumulations  thereon,  should  be  carried 
to  a  separate  account,  to  abide  any  claim  which  might  thereafter 
be  made  on  behalf  of  the  Grown ;  and  that  the  future  rents  and 
profits  and  produce  of  sales  of  such  immoveable  property,  should 
be  carried  to  the  same  account. 

In  the  seventh  article  the  Court  declared,  that  the  intent  and 
meaning  of  the  testator  was,  that  the  payment  of  his  debts  and 
legacies  should  first  be  made,  and  a  sufficient  sum  set  apart  and 
secured  for  the  payment  of  the  several  pensions,  and  for  the 
completing  "^and  maintaining  of  the  several  buildings,  charitable 
institutions,  and  establishments  in  the  will  mentioned,  or  so  many 
of  them  as  could  be  lawfully  and  effectually  established  and 
maintained;  and  for  the  payment  of  all  salaries,  wages,  and 
allowances  in  the  will  provided,  for  supervisors,  servants,  and 
other  persons  to  be  employed  in  and  about  the  buildings,  institu- 
tions, and  establishments,  or  any  of  them ;  and  that  after  making 
such  payments  and  provisions,  if  it  should  be  found,  that  the  sum 
remaining  would  exceed  ten  lacs  of  rupees,  the  whole  of  such 
surplus  should  be  divided  into  three  equal  portions,  which  should 
be  respectively  appropriated  and  applied,  as  far  as  they  could 
lawfully  be  appUed,  to  the  same  charitable  institutions,  establish- 
ments, and  uses  at  Calcutta,  Lyons,  and  Lucknow,  to  which 
certain  other  sums  were  bequeathed,  and  made  applicable  by  the 
preceding  provisions  of  the  will ;  and  if  it  should  be  found  that 
the  sum  so  remaining  lis  aforesaid,  after  making  all  such  pay- 
ments and  provisions  as  aforesaid,  should  be  less  than  ten  lacs, 
then  the  whole  should  be  divided,  and  applied  in  the  same  way 
and  for  the  same  purposes  as  it  had  been  stated  it  was  the 
intention  of  the  testator,  in  the  aforementioned  cases,  that  the 
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Burplus,  if  it  should  at  first  exceed  ten  lacs,  should  be  divided 
and  applied. 

In  the  eighth  article  the  Court  declared,  that  the  legacy  to 
Pierre  Martin  had  lapsed ;  that  all  other  legacies,  except  the 
pensions,  salaries,  and  allowances,  had  been  paid  and  satisfied ; 
and  that  1,50,000  sicca  rupees,  bequeathed  by  the  28rd  article  of 
the  will  for  the  poor  of  Calcutta,  Lucknow,  and  Chandemagore, 
and  a  further  sum  to  provide  for  the  payment  annually  of  the 
5,000  and  1,000  sicca  rupees  directed  by  the  28th  article  of  the 
will  to  be  paid  for  the  release  of  "^prisoners  for  debt  at  Calcutta, 
had  been  paid  by  John  Palmer,  under  an  order  of  the  Court,  into 
the  hands  of  the  Accountant-General  of  the  Court,  in  a  cause  in 
which  Ealph  Uvedale,  Esq.,  the  Clerk  of  the  Crown,  at  the 
relation  of  Thomas  Christenson,  was  the  informant,  and  John 
Palmer  and  others  defendants. 

In  the  ninth  article  the  Court  declared,  that  sicca  rupees 
8,12,090.  7.  8.  had  been  set  aside  for  the  payment  of  pensions 
at  Lucknow. 

In  the  tenth  article  it  declared,  that  a  fund  had  been  set 
apart  for  a  charitable  institution  at  Calcutta,  which,  on  the 
Slst  December,  1880,  amounted,  with  the  accumulations,  but 
after  deducting  the  purchase-money  of  certain  lands  for  the 
purpose,  to  sicca  rupees  8,82,856.  1.  7. 

In  the  eleventh  article  it  declared,  that  the  2,50,000  sicca 
rupees  bequeathed  for  a  charitable  institution  at  Lyons,  together 
with  all  interest  on  it,  and  a  sum  sufficient  to  satisfy  the  bequest 
of  4,000  sicca  rupees  to  be  paid  annually  for  the  liberation  of 
prisoners  there,  had  been  fully  paid  and  satisfied. 

In  the  twelfth  article  the  Court  declared,  that  large  sums  had 
.been  retained  by  the  executor,  residing  at  Lucknow,  for  the 
purpose  of  being  applied  in  the  making  the  tomb,  building, 
garden  and  establishments,  directed  by  the  will  of  the  testator. 

In  the  thirteenth  article  the  Court  declared,  that  the  form  of 
Government  of  Lucknow,  and  the  circumstances  of  the  country, 
made  it  impossible  that  any  efifect  should  be  given  to  the  bequest 
of  sicca  rupees  4,000,  directed  to  be  paid  annually  for  the 
liberation  of  prisoners  at  Lucknow,  in  the  88rd  article  of  the 
will,  and  that  such  bequest  was  consequently  void;  and  that 
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the  Court  was  consequently  incompetent  and  Tunable  by  itself  to 
give  effect  to  the  *otber  bequests  for  charitable  establishments 
and  institutions  at  Lucknow,  which  is  a  place  beyond  the  limits 
of  the  jurisdiction  of  the  Court,  and  not  forming  any  part  of  the 
Presidency  of  Fort  William  in  Bengal ;  but  that  the  Governor- 
General  in  Council  of  Port  William,  in  Bengal,  had  the  means, 
and  was  able  to  give  effect  to  the  same,  and  that  the  same  ought 
to  be  carried  into  effect ;  and  that  it  appeared  by  the  report  of 
the  Master,  under  an  order  made  in  these  causes  on  the  25th  July, 
1831,  and  which  report  is  dated  the  5th  day  of  November,  1831, 
that  the  Governor-General  in  Council  was  willing  to  receive  and 
apply  such  sums  as  this  Court  might  decide  to  be  lawfully 
applicable  for  those  purposes.     And  for-as-much  as  the  testator, 
Claude  Martin,  in  and  by  the    d3rd  article  of  his  said   will, 
had  expressed  his  desire  and  intention,  that  in  case  it  should 
be  necessary  the  protection  and  assistance  of  the  Government 
should  be  obtained,  for  the  purpose  of  giving  effect  to  the  said 
last-mentioned  bequests  and  testamentary  dispositions,  the  Court 
did  further  agree  and  declare,  that  if  the  whole  sum  of  sicca 
rupees  2,00,000,  bequeathed  in  the  33rd  article  of  the  will  of  the 
testator,  Claude  Martin,  for  the  finishing  the  house  of  Constantia, 
had  not  been  expended  and  applied  for  that  purpose,  whatever 
might  remain  thereof  ought  to  be  set  apart  from  the  funds  then 
standing  to  the  general  credit  of  these  causes,  and  applied  as  a 
building  and  repairing  fund  for  the  house  and  establishment  at 
Constantia,  and  ought  for  that  purpose  to  be  paid  to  the  Governor- 
General  in  Council,  or  to   some  person  duly  nominated  and 
appointed  by  the  Governor-General  in  Council  to  receive  the 
same ;  and  that  out  of  the  same  funds  standing  to  the  general 
credit  of  these  causes,  a  further  sum  *of  sicca  rupees  1,00,000 
for  the  support  of  a  college  and  school  at  Lucknow,  bequeathed 
in  the  83rd  article  of  the  will,  together  with  accumulations  of 
interest  on  the  same  from  the  death  of  the  testator  until  the 
setting  apart  of  the  same,  ought  also  to  be  set  apart,  and  the 
interest  thereof  from  time  to  time,  as  the  same  shall  accrue  and 
be  received,  ought  to  be  paid  to  the  Governor-General  in  Council, 
or  to  some  person  whom  the  Governor-General  in  Council,  for  the 
time  being,  shall  duly  nominate  and  appoint  to  receive  the  same, 
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^MP^^  standing  to  the  general  credit  of  these  causes,  the  further  sum  of 
three  lacs  of  rupees  ought  to  be  set  apart,  and  the  interest  thereof 
paid  to  the  Governor-General  in  Council,  or  to  such  person  or 
persons  as  the  Governor-General  in  Council  shall  nominate 
and  appoint,  in  order  that  there  may  always  be  allowed  and  paid 
the  salaries  and  allowances  for  supervisors,  servants,  and  otlier 
attendants  and  persons  to  be  employed  in  and  about  the  tomb, 
buildings  and  establishments  at  Constantia,  in  the  will  men- 
tioned (which  the  decree  then  recapitulated)  amounting  in  the 
whole  to  the  sum  annually  of  sicca  rupees  12,228 ;  and  the  Court 
then  proceeded  to  direct  the  payment  of  any  sum  of  money  which 
had  been  expended  in  the  necessary  care  and  superintendence  of 
the  establishment  at  Constantia,  under  the  directions  or  authority 
of  the  Master  or  Accountant-General  of  the  Court. 

By  the  fourteenth  article,  it  was  referred  to  the  Master  to 
inquire,  what  part  of  the  funds  in  the  cause  had  arisen  from  the 
rents,  profits,  or  interest  thereon,  of  the  lands  or  houses  situate 
in  Calcutta  (with  the  exception  of  the  house  Chaud -Paul-Ghaut), 
[  •218  ]  *and  also  what  houses,  lands,  or  other  real  immoveable  property, 
beyond  the  boundaries  of  Calcutta,  but  within  the  Presidency  of 
Fort  William,  were  in  the  hands  of  the  testator  at  the  time  of  his 
death,  and  what  was  the  nature  of  the  tenure  thereof,  and  the 
estate  and  interest  of  the  testator  therein,  and  what  regulations 
and  usages  have  prevailed,  and  now  prevail,  in  the  said  provinces 
beyond  the  boundaries  of  Calcutta,  as  to  the  right  and  power  of 
European  aliens  to  devise  or  bequeath  by  will  any  lands,  houses, 
or  other  real  immoveable  property  of  which  they  may  be  possessed 
at  the  time  of  their  death  within  the  provinces,  and  all  further 
inquiries  as  to  whether  any  such  immoveable  property  had  been 
sold,  and  what  part  of  it  the  Receiver-General  of  the  Court  was 
in  possession  of,  and  the  amount  of  the  rents  and  profits  received, 
and  the  proceeds  of  the  sales. 

By  the  fifteenth  article,  the  Master  was  directed  to  inquire, 
whether  the  sums  paid  to  the  Accountant-General  in  the  case  of 
Uvedale  v.  Palmer  were  sufficient  to  provide  for  the  charitable 
bequests  and  purposes  for  which  they  were  directed  to  be  set 


▼01,.  XT.TTT.l     1886.    P.  C.    1  MOORE,  P.  C.  218—219. 


68 


apart  and  paid,  or  what  further  sum  might  be  required,  to  be 
retained  and  set  apart  for  that  purpose. 

By  the  sixteenth  article,  the  Master  was  directed  to  inquire, 
what  pensioners  of  the  said  testator's  were  then  living;  and 
whether  any  part  of  the  8,11,800  sicca  rupees,  as  had  been  set 
apart  for  the  payments  of  such  pensions,  might  be  transferred 
back  to  the  funds  standing  to  the  general  credit  of  the  cause ; 
and  to  state  some  plan  by  which  the  payments  might  be  con- 
ducted, so  as  to  prevent  all  frauds,  and  provide  for  a  gradual 
transfer  back  of  the  whole  to  the  general  credit  of  the  causes  as 
the  pensioners  should  die. 

By  the  seventeenth  article,  the  Master  was  directed  to  inquire, 
whether  the  whole  2,00,000  sicca  rupees,  allowed  by  the  88rd 
article  of  the  will,  had  been  applied  to  that  purpose,  and  what 
sum  would  be  sufficient  to  satisfy  the  bequest  of  sicca  rupees 
1,00,000  for  the  establishment  at  Lucknow  in  the  88rd  article 
of  the  will  mentioned,  together  with  the  accumulations  of 
interest  thereon  from  the  testator's  death ;  and  also  to  inquire 
whether  any  sums  were  due  to  persons  employed  about  the 
said  establishment. 

By  the  eighteenth  article,  the  Master  was  directed  to  inquire 
and  report,  what  surplus  remained  out  of  the  funds  standing 
in  the  general  credit  of  the  cause,  after  making  provision  for 
all  the  payments,  reservations  and  appropriations  to  separate 
accounts,  and  other  matters  and  things,  by  this  decree  ordered 
and  directed. 

The  nineteenth  article  contains  the  usual  directions  as  to  the 
taking  of  the  accounts,  that  all  parties  should  be  allowed  their 
costs  as  between  attorney  and  client,  and  reserved  further 
directions. 

On  the  20th  of  August,  1882,  the  appellants  presented  separate 
petitions  to  the  Supreme  Court  for  leave  to  appeal  from  the  above 
decree  to  his  Majesty  in  Council,  which  was  duly  granted,  by  an 
order  made  on  the  9th  of  December,  1888 ;  in  pursuance  of  which 
two  petitions  of  appeal  were  lodged  against  the  decree,  one  by 
the  Mayor  of  Lyons,  and  the  other  by  Christophe  Martin,  Marie 
Desgranges  Martin,  Pierre  Balloffett  and  Claudine  his  wife,  and 
Franfois  Martin. 
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Pending  the  proceedings  before  the  Supreme  Court,  an  agree- 
ment was  entered  into  at  Lyons,  between  the  Baron  Bambaud, 
the  then  Mayor  of  the  city,  acting  *and  stipulating  in  behalf  of 
the  city,  of  the  one  part,  and  the  next  of  kin  of  General  Martin 
of  the  other,  whereby  it  was  agreed,  that  as  well  the  sums  that 
the  city  of  Lyons,  as  the  next  of  kin  of  the  testator,  might  be 
ultimately  decreed  entitled  to,  arising  from  the  real  or  personal 
estate  of  the  testator,  should  form  one  common  fund ;  and  that 
after  raising  and  paying  thereout  to  the  Mayor  of  Lyons  the  sum 
therein  mentioned,  towards  defraying  the  charges  of  recovering, 
and  remitting  from  India,  the  legacies  given  for  the  benefit  of  the 
city,  and  already  received  from  Lidia,  the  common  fund  so 
created  should  be  divided  into  five  parts,  whereof  four-fifths 
should  be  taken  by  the  next  of  kin,  to  be  divided  between  them 
according  to  the  respective  rights  of  each,  and  the  remaining 
one-fifth  by  the  city  of  Lyons ;  and  the  parties  thereto  did  agree, 
that  the  right  in  which  they  contracted,  comprised  all  sums  what- 
ever which  should  constitute  the  residue  of  the  succession  of 
Major-General  Claude  Martin,  as  well  any  residue  less  or  greater 
than  100,000{.  sterling,  and  likewise  the  100,000{.  sterling  itself, 
or  the  ten  lacs  of  rupees  mentioned  in  the  SSrd  article  of  the 
will,  in  such  manner  that  the  division  of  the  residue  should  be 
made  in  the  proportion  before  mentioned,  whether  that  residue 
be  decreed  in  the  whole  or  in  part  to  the  next  of  kin,  or  whether 
in  the  whole  or  in  part  to  the  city  of  Lyons,  and  the  establish- 
ments in  the  same  class  with  it,  or  whether  it  should  be  in  an 
equal  or  unequal  portion  to  the  next  of  kin,  to  the  city,  and  to 
the  other  establishments ;  and  it  was  declared,  that  the  agree- 
ment should  not  be  executory  until  it  should  have  obtained  the 
approbation  of  the  Municipal  Council  of  the  city  of  *Lyons,  of 
the  Prefect,  and  the  sanction  of  the  King  of  France ;  which  was 
afterwards  expressed  by  a  royal  ordinance  of  the  late  King 
Charles  the  Tenth. 

IJQ  consequence  of  the  above  agreement  and  ordinance,  the 
appellants  presented  a  petition  to  his  Majesty  in  Council,  praying 
that  the  two  appeals  might  be  consolidated  and  heard  together, 
and  that  one  case  might  be  delivered  in  jointly  by  the  appellants ; 
which,  upon  the  consent  of  the  Attorney-Genefal  (who  claimed 
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an  interest  for  the  Grown),  and  the  coansel  for  the  East  India 
Company,  was  directed. 

The  appellants  sabmitted  by  their  petition  of  appeal,  that 
the  decree  or  decretal  order  of  25th  of  Jaly,  1881,  and  the  order 
of  the  29th  November,  1881,  confirming  the  report  of  the 
5th  November,  1831,  and  also  the  decree  of  the  28rd  February, 
1882,  were  erroneous,  and  ought  to  be  reversed  or  altered,  for 
the  following  amongst  other  reasons  : 

Because  the  decree  of  the  Supreme  Court  of  2nd  December, 
1822,  having  declared  that  the  real  estate  of  the  testator 
situate  in  the  town  of  Calcutta  was  of  the  nature  of  freehold 
estate,  and  that  the  heir-at-law  of  the  testator,  according  to 
the  law  of  England,  was  entitled  thereto,  and  to  the  rents  and 
profits  thereof,  (if  it  should  be  found  that  the  testator's  will 
was  not  duly  executed  so  as  to  pass  real  estate,  according  to 
the  Statute  of  Frauds,)  it  was  not  competent  to  the  Supreme 
Court  to  reverse  its  own  decree  of  2nd  December,  1822,  by 
another  decree  of  23rd  February,  1882,  and  on  the  suggestion 
of  the  Court  itself,  and  not  upon  any  claim  or  suggestion  made 
by  any  of  the  parties  to  the  suits,  and  to  declare,  in  effect, 
that  *the  testator  being  at  his  death  an  alien,  the  real  estate 
in  Calcutta  had  devolved  on  his  Majesty,  in  virtue  of  his 
prerogative  royal. 

Because  such  declaration  is  contrary  to  law ;  for  that  the  law 
of  alienage,  whereby  real  estate  situate  in  this  country,  possessed 
by  aliens,  becomes  forfeited  to  the  Crown,  forms  no  part  of  the 
laws  of  this  country  adopted  in  any  of  our  possessions  in  India. 
And  because  the  decree  of  28rd  February,  1882,  ought  to 
have  declared  that  the  real  estate  passed  by  the  testator's  will, 
and  was  thereby  devised  with  and  formed  part  of  the  general 
residue  of  the  testator's  estate. 

Because  the  third  declaration  or  provision  in  the  decree  of 
28rd  February,  1832,  that  the  testator,  at  the  time  of  his 
death,  had  no  relations  of  the  whole  blood,  nor  any  heir-at-law, 
according  to  the  EngUsh  law,  was  not  founded  on  any  evidence 
taken  in  the  causes,  and  is  contrary  to  the  fact,  the  testator 
having  at  his  death  a  first  cousin  resident  at  Lyons,  in  France, 
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he  being  the  only  son  of  the  eldest  brother  of  the  whole  blood 
to  the  testator's  father,  and  the  heir  of  the  testator  by  the 
English  law. 

Because  the  true  construction  of  the  testator's  will,  as  to 
the  bequests  contained  therein,  relating  to  the  establishment 
of  the  college  for  charitable  purposes  at  Lucknow,  is,  that 
such  charitable  bequests  have  failed  for  the  reasons  stated  in 
the  decree  of  23rd  February,  1832,  viz.,  **that  the  form  of 
the  Government  of  Lucknow,  and  the  circumstances  of  that 
country,  make  it  impossible  that  any  effect  should  be  given 
to  the  bequest  for  ^liberation  of  prisoners  at  Lucknow ;  and 
that  the  Supreme  Court  is  incompetent  and  unable  by  itself  to 
give  effect  to  the  other  bequests  for  charitable  establishments 
and  institutions  at  Lucknow,  which  is  a  place  beyond  the 
limits  of  the  jurisdiction  of  the  Court,  and  not  forming  any 
part  of  the  Presidency  of  Fort  William  in  Bengal,"  and  the 
Supreme  Court  had  not  power  to  direct  the  payment  of  any 
funds  for  the  purposes  of  the  Lucknow  college  to  the  Governor- 
General  in  Council ;  but  that,  upon  the  same  charities  not 
being  capable  of  being  carried  into  execution,  from  any  cause 
whatever,  the  right  of  the  next  of  kin,  and  heir  or  heirs 
respectively,  of  the  testator,  thereupon  accrued  to  the  sums, 
and  property  given  for  such  purposes,  as  being  undisposed  of 
by  the  testator's  will. 

Because  the  true  construction  of  the  testator's  will,  as  to 
the  disposition  of  the  residue,  is,  that  if,  after  payment  of  his 
debts  and  legacies,  the  residue  (including  in  such  residue  as 
well  the  real,  as  the  personal  estate),  exceed  100,000i.  sterling, 
or  about  ten  lacs  of  sicca  rupees,  the  sum  of  ten  lacs  is  to  be 
applied,  as  to  one-third  thereof,  in  increase  of  the  charitable 
institutions  directed  by  the  will  to  be  established  at  Lyons, 
and  one  other  third  in  increase  of  the  charitable  institutions 
directed  by  the  will  to  be  established  at  Calcutta,  and  as  to  the 
remaining  one-third  thereof,  given  by  the  will  for  increasing 
the  charitable  institutions  at  Lucknow,  the  bequest  thereof  has 
failed;  and  that  such  part  of  the  last-mentioned  one-third 
as  consists  of  or  has  arisen  from  the  personal  estate,  is  dis- 
tributable amongst  the  next  of  kin  of  the  testator ;  and  such 
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part  thereof  as  has  arisen  from  the  real  estate,  ^amongst 
the  heir  or  heirs  of  the  testator,  according  to  the  laws  of  the 
country,  where  such  real  estate  is  situate ;  and  also,  that  any 
residue  there  may  be  of  the  testator's  real  and  personal  estates, 
not  amounting  to,  or  any  there  may  be  exceeding,  the  said  sum 
of  ten  lacs  of  sicca  rupees,  is  by  the  will  undisposed  of,  and 
ought  in  the  like  manner,  as  to  such  part  thereof  as  consists  of 
personalty,  to  be  distributed  amongst  the  testator's  next  of  kin, 
and  as  to  such  part  thereof  as  consists  of  real  estate,  amongst 
the  heir  or  heirs  of  the  testator,  according  to  the  law  of  the 
country,  where  such  real  estate  is  situate. 

Because  the  reference  to  the  Master,  by  the  order  made  on 
the  re-hearing  of  the  causes  on  the  25th  July,  1881,  and  the 
Master's  report  of  5th  November,  1881,  made  in  pursuance 
of  the  same  order,  was  altogether  an  irregular  proceeding; 
and  that  the  same  report  ought  not  to  have  been  acted  on  by 
the  Supreme  Court,  having  been  made  not  only  against  law, 
because  the  Supreme  Court  has  no  power  to  direct  payment  of 
any  part  of  the  testator's  funds  to  the  Governor-General  in 
Council,  but  also  without  evidence  duly  taken ;  and,  moreover, 
directly  against  the  finding  in  the  Master's  amended  report 
of  19th  July,  1880,  made  in  pursuance  of  the  decree  of 
2nd  December,  1822  (and  which  report  was  duly  confirmed), 
in  which  report  it  is  found,  that  the  establishment  of  the 
college  at  Constantia,  and  the  bequest  of  4,000  sicca  rupees 
per  annum  for  the  liberation  of  debtors  at  Lucknow,  could 
not,  with  reference  to  the  intention  of  the  testator,  and  the 
sanction  and  disposition  of  the  Government  at  Lucknow,  be 
carried  into  effect;  such  amended  report  having  been  made 
in  pursuance  *of  an  order  of  1st  March,  1880,  allowing 
exceptions  to  the  former  report  of  the  Master  of  8rd  February, 
1880,  finding  that  he  had  not  before  him  sufiScient  evidence 
to  decide  that  point. 

Because  the  sum  of  three  lacs  of  sicca  rupees,  directed  by 
the  decree  of  28rd  February,  1880,  to  be  set  apart  for  pay- 
ment of  the  12,228  sicca  rupees  per  annum,  for  salaries  to 
attendants  employed  about  the  tomb,  buildings  and  establish- 
ment at  Constantia,  is,  'even  supposing  the  college  capable 
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of  being  established,  an  excessive  sum,  as  it  would  yield,  at 
five  per  cent,  (the  present  rate  of  interest  of  the  Indian 
Government  securities),  16,000  sicca  rupees  per  annum. 

Because  it  is  stated  in  the  decree  of  the  28rd  February, 
1882,  that  all  the  legacies  given  by  the  will,  save  the  annuities 
and  pensions,  have  been  fully  paid  and  satisfied ;  the  legacies 
given  by  the  testator's  will,  for  the  benefit  of  the  poor  of 
Calcutta,  Chandemagore  and  Lucknow,  and  for  the  relief 
of  prisoners  for  debt,  at  Calcutta,  having  been  before  1822, 
paid  by  John  Palmer,  one  of  the  executors  of  the  testator's 
will,  into  the  hands  of  the  Accountant-General  of  the  Supreme 
Court,  in  the  cause  or  information  of  Ralph  Uvedale,  Clerk 
of  the  Crown,  at  the  relation  of  Thomas  Christenson  against 
John  Palmer  and  others ;  and  therefore  the  subsequent  inquiry 
directed  in  the  same  decree,  whether  the  sums  so  paid  were 
sufficient,  and  what  further  sum  might  be  required,  is  con- 
tradictory, and  ought  not  to  have  been  directed ;  and  more 
especially  as  no  similar  direction  is  made  by  the  decree  with 
respect  to  the  legacies  given  for  charitable  purposes  at  Ijyons. 

Because  the  decree  of  28rd  February,  1882,  does  not  declare 
that  the  sum  of  sicca  rupees,  8,12,090.  7.  8.,  directed  to  be 
set  apart  to  the  credit  of  a  separate  account  in  the  books  of  the 
Accountant-General  for  payment  of  the  annuities  and  pensions, 
belongs,  on  the  death  of  the  annuitants  and  pensioners,  to 
the  next  of  kin  of  the  testator ;  the  same  not  being  disposed 
of  by  the  testator's  will. 

Because  inquiries  being  directed  by  the  decree  of  28rd 
February,  1882,  as  to  what  real  or  immoveable  property  the 
testator  held  at  his  death,  situate  beyond  the  boundaries  of 
Calcutta,  but  within  the  Presidency  of  Fort  William,  or  the 
provinces  subject  to,  or  forming  part  of,  the  said  Presidency, 
and  also  as  to  the  tenure  thereof,  and  the  testator's  interest 
therein,  and  his  power  to  dispose  thereof  by  his  will,  and 
respecting  the  rents  thereof,  and  the  accumulations  of  the 
same  ;  an  inquiry  ought  also  to  have  been  directed,  as  to  who 
is  or  are  entitled  to  the  real  or  immoveable  property,  and 
rents  and  accumulations,  subject  to  the  testator's  power  of 
disposition  over  the  same. 
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Because,  it  appearing  by  the  testator's  will,  and  the  plead- 
ings in  the  causes,  that  the  testator  had  houses,  lands,  and 
other  real  property  or  immoveable  property,  not  within  the 
Presidency  of  Fort  William,  or  the  provinces  subject  thereto, 
— ^for  instance,  at  Lucknow,  where  the  Mahomedan  law  pre- 
vails, and  elsewhere,  the  decree  ought  to  have  directed  the 
like  inquiries  in  all  respects,  so  far  as  necessary,  respecting 
such  houses,  lands,  and  real  and  immoveable  property, — the 
tenure  thereof,  and  the  estate  and  interest  of  the  testator 
therein, — the  regulations  and  usages  respecting  the  right  and 
•power  to  devise  and  bequeath  the  same,  the  particulars  of 
the  rents  thereof,  and  who  has  received  the  same  since  the 
testator's  death,  and  respecting  the  accumulations  thereof,  and 
also  as  to  who  is  or  are  entitled  to  the  same  real  or  immove- 
able property,  subject  to  the  testator's  power  of  disposition 
thereof  by  his  will,  as  by  the  same  decree  were  and  ought 
to  have  been  directed  respecting  the  testator's  real  and 
immoveable  property  beyond  the  boundaries  of  Calcutta,  but 
within  the  Presidency  of  Fort  William,  or  the  provinces 
subject  to  or  forming  part  of  that  Presidency. 

Because,  it  being  found  by  the  Master's  report  of  the 
8rd  February,  1830,  that  the  Mahomedan  law  makes  no  dis- 
tinction between  heirs  and  next  of  kin,  the  real  or  immoveable 
property  situate  in  such  countries,  where  the  Mahomedan 
law  is  the  law  of  the  country,  is  to  be  considered  as  personal 
estate,  subject  to  all  the  provisions  of  the  testator's  will,  and 
the  same  ought  to  have  been  so  decreed  accordingly;  and 
because,  as  to  all  the  testator's  houses  and  lands,  and  real  and 
immoveable  property,  as  well  in  as  out  of  Calcutta,  the  same 
being,  as  appellants  are  advised,  in  fact,  lawfully  devised  by 
the  testator,  the  Court  should  have  decreed  and  provided  that, 
subject  to  the  specific  devises,  bequests,  and  directions  con- 
tained in  the  will,  all  the  testator's  real  and  personal  estates, 
wherever  situate,  should,  according  to  the  respective  values 
thereof,  bear  a  due  proportion  of  his  legacies,  charitable  and 
others  ;  and  the  decree  should  also  have  provided  that  all  the 
estates  should  bear  a  due  proportion  of  the  costs  of  the  suits, 
and  the  proceedings  in  the  same,  or  at  least  of  some  portion 
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of  *8uch  costs,  or  at  least,  and  so  far  as  the  apportionment 
could  not  then  be  made,  the  decree  should  have  contained 
proper  reservations,  with  a  view  to  such  ultimate  apportion- 
ment of  the  legacies  and  costs,  subject  to  the  inquiries 
directed,  or  which  ought  to  have  been  directed,  respecting 
the  testator's  real  and  immoveable  property  beyond  the 
boundaries  of  Calcutta. 

On  the  part  of  the  respondents,  the  East  India  Company,  it 
was  suggested,  that  in  the  event  of  its  being  holden  that  any 
part  of  General  Martin's  estate  did  not  pass  under  his  will,  on 
account  of  his  being  an  alien,  or  otherwise,  very  important 
questions  would  arise,  which,  regard  being  had  to  the  state  of 
proceedings  in  the  Court  below,  could  not  there  be  properly 
raised  or  decided ;  and  the  respondents  further  suggested,  that 
in  case  any  charitable  bequests  in  the  will  could  not  be  executed 
in  the  manner  pointed  out  by  the  testator,  the  same  would  be  to 
be  disposed  of  by  the  respondents ;  and  they  submitted,  that  the 
decree  of  the  28rd  February,  1882,  ought,  so  far  as  it  affected 
the  charities  at  Calcutta  and  Lucknow,  to  be  affirmed,  for  the 
following  amongst  other  reasons : 

Because  the  bequests  for  distribution  of  alms  to  the  poor, 
and  the  liberation  of  poor  prisoners  for  debt  at  Calcutta,  were 
valid  bequests,  and  it  was  the  duty  of  the  Supreme  Court, 
in  the  suits  for  the  general  administration  of  assets  of  the 
testator,  to  inquire  whether  sufficient  sums  had  been  applied 
out  of  his  assets  for  securing  payment  of  those  bequests. 

Because  the  bequest  for  the  purpose  of  establishing  a  college 
at  Lucknow,  was  a  valid  bequest,  and  ought  to  be  carried 
into  execution ;  and  the  mode  adopted  by  the  Supreme  Court 
to  carry  it  into  effect  was  strictly  regular  and  proper. 

On  behalf  of  the  Crown,  it  was  insisted  (among  other  reasons) 
that  his  Majesty  was  entitled  to  all  the  lands,  tenements  and 
hereditaments,  situate  within  the  town  of  Calcutta,  or  the 
Presidencies  of  Fort  William,  or  provinces  subject  thereto,  of 
which  the  testator,  Claude  Martin,  an  alien,  died  seised  or 
possessed,  by  virtue  of  the  Eoyal  prerogative. 

That   his  Majesty  was  entitled  to  the  4,000  sicca  rupees 
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directed  to  be  paid  annually  for  the  liberation  of  prisoners 
at  Lncknow,  the  said  bequest  having  been  decreed  to  be 
void;   the  said  4,000  sicca  rupees  per  annum  to  be  disposed 

of  by  his  Majesty  to  such  charitable  purposes  as  he  shall  be 

advised. 
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Mr.   Tinney^   K.  C,  and   Mr.  Pemberton,   K»  C,   for   the 
appellants. 

«  «  »  «  « 

Mr.  Serjeant  Spankie,  and  Mr.  E.  J.  Lloyd^  for  the  East        [  244  ] 
India  Company: 

*  *  The  population  of  Calcutta  is  the  most  mixed  of  any 
in  the  world,  Portuguese,  French,  Armenians,  besides  natives ; 
most  of  whom  would  be  aliens  under  the  laws  of  England,  and 
yet  have  been  accustomed  to  transfer  lands,  the  title  to  which 
is  now  become  insecure  by  reason  of  the  new  decisions  of  the 
Supreme  Court.  It  is  admitted,  on  all  hands,  that  if  the 
English  law  of  alienage  applies  to  lands  in  the  East  Indies,  it 
must  operate  in  this  case.  The  only  question,  *therefore,  is,  [  •245  ] 
whether  that  law  has  been  introduced.  The  principles  which 
govern  the  establishment  of  English  law  in  our  colonies  are  to 
be  found  in  Lord  Mansfield's  judgment  in  Campbell  v.  Hall  (1), 
and  in  Ghalmer's  Opinions  (2) ;  and  the  whole  question  must  turn 
upon  how  much  of  the  English  law  has  been  introduced  into 
Calcutta.  This  must  depend  upon  the  force  and  effect  of  the 
charters,  which  have  at  various  times  been  given  to  the  East 
India  Company. 


The  Attorney-General  {Sir  John  Campbell)  and  the  Solicitor- 
General  {Sir  Robert  Mousey  Rolfe)  for  the  Crown  : 

The  Attorney-General : 

The  only  question  we  feel  it  necessary  to  argue  on  behalf  of 
the  Crown,  is  that  which  is  placed  first  on  the  case  submitted  by 
our  predecessors  in  office,  respecting  the  effect  of  the  testator. 
General  Martin,  being  an  alien,  and  incapable  of  holding  lands ; 


[  256] 


(1)  Cowp.  204 ;  Lofft,  666. 


(2)  1  vol.  244. 
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and  the  proposition  which  I  shall  submit  to  the  Court,  on  behalf 
of  his  Majesty,  is,  that  the  sovereignty  of  the  territories  held 
by  the  East  India  Company  is  in  the  Crown  of  England,  and 
that,  by  virtue  of  that  sovereignty,  upon  the  death  of  General 
Martin,  the  real  property  of  which  he  was  possessed  escheated 
to  the  Crown. 

The  importance  of  this  question,  though  overrated  as  far  as 
respects  this  individual  case  of  the  appellants,  is  considerable ; 
for  though  the  Crown  would,  in  case  your  Lordships  shall  affirm 
my  proposition,  in  all  probability  *be  advised  to  grant  these  estates 
for  the  carrying  into  effect  the  general  intentions  of  the  will,  so 
far  as  such  intentions  are  capable  of  being  performed ;  yet,  inas- 
much as  very  large  possessions  are  held  in  India  by  aliens,  it 
will  be  necessary,  should  the  decision  of  the  Supreme  Court  be 
upheld,  to  make  some  immediate  legislative  provision,  against 
the  inconvenience  which  would  otherwise  ensue. 

Now  we  submit,  that  the  Crown  could  not  have  taken  possession 
of  General  Martin's  estate,  he  being  an  alien,  during  his  lifetime, 
without  office  found,  yet  that,  on  his  death,  they  revert  absolutely 
to  the  Crown,  and  cannot  descend  to  his  heir. 


[  266  ]  Mr.  Tinney,  in  reply  : 

The  inconvenience  of  applying  the  laws  respecting  aliens  to 
the  East  Indies  is  admitted  on  all  hands ;  but  the  law  officers 
of  the  Crown  say,  it  can  be  remedied  by  the  Crown  granting  the 
funds,  in  this  particular  case,  to  the  objects  contemplated  by 
General  Martin  in  his  will,  and  preventing,  by  legislative  enact- 
ment, a  similar  inconvenience  occurring  again ;  and  they  hold 
out  a  reasonable  expectation  that  that  course  will  be  adopted 
here,  if  your  Lordships  shall,  in  this  respect,  affirm  the  decision 
of  the  Court  below. 

However  satisfactory  to  the  parties  such  a  promise  may  be,  it 
is  better  to  have  the  limits  of  this  branch  of  law  well  defined, 
[  '267  ]  for  it  is  impossible  to  say  in  what  *cases  it  may  not  be  made 
applicable,  if  allowed  here.  It  is  admitted  that  the  rule  cannot 
extend  beyond  the  lands  in  Calcutta  and  the  Mofussil;  the  lands, 
therefore,  in  Lucknow,  are  not  affected  by  it. 
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No  aathority  of  any  kind  has  been  produced,  to  shew  that  the 
escheat  to  the  Grown,  m  the  case  of  alienage,  is  any  other  than 
a  rule  of  municipal  law.  If  it  were  otherwise,  it  would  prevail 
in  other  countries  than  England;  in  the  Ganadas,  therefore, 
it  might  be  expected ;  but  there  the  old  French  law,  the  Droit 
d'Aubaine,  which  repudiates  our  law  of  alienage,  prevails ;  and 
though,  at  his  death,  the  lands  of  an  alien  go  to  the  Grown,  yet 
he  can  hold  them  during  his  life. 


Mayor  op 

Lyons 

r. 

East  India 

Company. 


Lord  Bbouoham  : 

The  first,  and  by  far  the  most  important,  question,  brought 
before  us  in  this  case,  is,  whether  or  not  the  testator,  being  an 
alien,  could  devise  his  real  property?  in  other  words,  whether 
or  not  that  portion  of  the  English  law  which  incapacitates  aliens 
from  holding  real  estate  to  their  own  use,  and  transmitting  it 
by  descent  or  devise,  extends  to  Galcutta,  and  to  the  Mofussil  ? 

As  the  argument  for  its  extending  to  Galcutta  is  very  much 
stronger  than  that  for  its  extending  to  the  Mofussil,  it  may  be 
well  to  consider  the  former  in  the  first  place. 

It  is  agreed,  on  all  hands,  that  a  foreign  settlement  obtained 
in  an  inhabited  country,  by  conquest,  or  by  cession  from  another 
power,  stands  in  a  different  relation  to  the  present  question,  from 
a  settlement  made  by  colonizing,  that  is,  peopling,  an  uninhabited 
country. 

In  the  latter  case  it  is  said,  that  the  subjects  of  the  Grown 
carry  with  them  the  laws  of  England,  there  being,  of  course, 
no  lex  loci  ;  in  the  former  case  it  is  allowed,  that  the  law  of  the 
country  continues  until  the  Grown,  or  the  Legislature  changes  it. 
This  distinction,  to  this  extent,  is  taken  in  all  the  books ;  it  is 
one  of  the  six  propositions  stated  in  Campbell  v.  Hall,  *as  quite 
clear,  and  no  matter  of  controversy  in  the  case;  and  it  had 
been  laid  down  in  Calvin's  case ;  in  Dutton  v.  Howell  (i)  ;  in 
Blankard  v.  Gadd  Salk,  by  Lord  Holt,  delivering  the  judgment 
of  the  Court ;  and  no  where  more  distinctly  and  accurately  than 
in  the  decision  of  this  Gourt.  Two  limitations  of  this  proposition 
are  added,  to  which  it  may  be  material  that  we  should  attend. 

(1)  Shower,  P.  C.  24. 


1837. 
Feb.  22. 
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One  of  these  refers  to  conquests,  or  cessions :  In  Calvin's  case 
an  exception  is  made  of  infidel  countries ;  for  which  it  is  said, 
in  Dutton  v.  Hotvell,  that  though  Lord  Coke  gives  no  autho- 
rity, yet  it  must  be  admitted  as  being  consonant  to  reason. 
But  this  is  treated  in  terms  as  an  ''absurdity''  by  the  Court 
in  Campbell  v.  Hall.  The  other  limitation  refers  to  new  planta- 
tions :  Mr.  Justice  Blackstone  (i),  says,  that  only  so  much  of  the 
English  law  is  carried  into  them  by  the  settlers  as  is  applicable 
to  their  situation,  and  to  the  condition  of  an  infant  colony. 
And  Sir  William  Gbant,  in  Attorney-General  v.  Stewart  (2),  applies 
the  same  exception  even  to  the  case  of  conquered  or  ceded  terri- 
tories, into  which  the  English  law  of  property  has  been  generally 
introduced.  Upon  this  ground,  he  held  that  the  Statute  of  Mort- 
main does  not  extend  to  the  colonies  governed  by  the  English 
law,  unless  it  has  been  expressly  introduced  there,  because  it 
had  its  origin  in  a  policy  peculiarly  adapted  to  the  circumstances 
of  the  mother  country. 

Then,  is  Calcutta  to  be  considered  as  an  uninhabited  district, 
settled  by  English  subjects,  or  as  an  inhabited  district,  obtained 
by  conquest  or  cession  ?  *If  it  falls  within  the  latter  description, 
has  the  English  law  incapacitating  aliens  ever  been  introduced  ? 
If  that  law  has  never  been  introduced,  has  there  been  such 
an  introduction  of  the  English  law  generally,  that  those  parts 
which  have  been  introduced,  draw  along  with  them  the  law 
touching  aliens  ?  An  answer  to  these  three  questions,  if  it  do 
not  exhaust  the  argument,  seems  to  carry  us  sufficiently  near 
to  the  conclusion  at  which  we  seek  to  arrive,  and  it  will  include 
a  consideration  of  the  only  reason  for  the  proposition  upon 
which  the  judgment  below  is  mainly  rested,  viz.  that  the  Boyal 
prerogative  extends  necessarily  and  immediately  to  all  acquisi- 
tions, however  made,  and  that  the  forfeiture  of  aliens'  real  estate 
is  parcel  of  that  prerogative. 

I.  The  district  on  which  Calcutta  is  built,  was  obtained  by 
purchase  from  the  Nabob  of  Bengal,  the  Emperor  of  Hindostan's 
lieutenant,  at  the  very  end  of  the  17th  century.  The  Company 
had  been  struggling  for  nearly  100  years  to  obtain  a  footing  in 
Bengal,  and  till  1696  they  never  had  more  than  a  factory  here 

(1)  BL  Com.  106.  (2)  16  R.  E.  at  pp.  164,  165  (2  Mer.  161). 
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and  there,  as  the  French,  Danes,  and  Datch  also  had.  Till  1678 
their  whole  object  was  to  obtain  the  power  of  trading,  and  it  was 
only  then  that  they  secured  it,  by  a  firman  from  the  Emperor. 
From  that  year  till  1696  they  in  vain  applied  to  the  Native 
Government  for  leave  to  fortify  their  factory  on  the  Hoogly,  and 
it  was  only  then  that  they  made  a  fortification,  acting  upon 
a  kind  of  half  consent,  given  in  an  equivocal  answer  of  the 
Nabob.  Encouraged  by  the  protection  which  they  were  thus 
enabled  to  afford  the  natives,  many  of  them  built  houses,  as  well 
as  the  English  subjects ;  and  when  the  Nabob,  on  this  account,  was 
about  to  send  a  cady  or  judge,  *to  administer  justice  to  those 
natives,  the  Company's  servants  bribed  him,  to  abstain  from 
this  proceeding.  Some  years  afterwards,  the  Company  obtained 
a  grant  of  more  land  and  villages  from  the  Emperor,  with 
renewed  permission  to  fortify  their  factories.  During  all  this 
period,  tribute  was  paid  to  the  Emperor,  or  his  officer  the  Nabob, 
first  for  leave  to  trade,  afterwards  as  Zemindars  under  the 
Emperor ;  and  in  1767,  the  year  memorable  for  the  battle  of 
Plassey,  the  treaty  with  Jaffeir  Ally,  indemnifying  them  for 
their  losses,  ceding  the  French  possessions,  and  securing  their 
rights  and  binding  them  to  pay  their  revenues  like  other 
"Zemindars."  Eight  years  later  they  received  likewise,  from 
the  Native  Government,  a  grant  from  the  Dewanny  or  Receiver- 
ship of  Bengal,  Bahar,  and  Orissa;  and  of  their  subsequent 
progress  in  power  it  is  unnecessary  to  speak.  Enough  has 
been  said  to  shew  that  the  settlement  of  the  Company  in 
Bengal  was  effected  by  leave  of  a  regularly-established  Govern- 
ment, in  possession  of  the  country,  invested  with  the  rights 
of  sovereignty,  and  exercising  its  powers ;  that  by  permission  of 
that  Government,  Calcutta  was  founded,  and  the  factory  fortified, 
in  a  district  purchased  from  the  owners  of  the  soil,  by  permis- 
sion of  that  Government,  and  held  under  it  by  the  Company 
as  subjects  owing  obedience,  as  tenants  rendering  rent,  and  even 
as  officers  exercising  by  delegation  a  part  of  its  administrative 
authority.  At  what  precise  time,  and  by  what  steps,  they 
exchanged  the  character  of  subject  for  that  of  sovereign,  or  rather 
acquired  by  themselves,  or  with  the  help  of  the  Crown,  and  for  the 
Crown,  the  rights  of  sovereignty,  cannot  be  ascertained.  The 
B.R. — ^VOL.  XLin.  5 
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sovereignty  has  long  since  been  vested  in  the  Grown ;  and  though 
it  was  at  first  recognised  *in  terms  by  the  Legislature  in  1818, 
the  Act  58  Geo.  III.  c.  155,  s.  95,  is  declaratory,  and  refers  to  the 
sovereignty  as  **  undoubted,"  and  as  residing  in  the  Crown.  But 
it  is  equally  certain  that,  for  a  long  period  of  time  after  the  first 
acquisition,  no  such  rights  were  claimed,  nor  any  of  the  acts  of 
sovereignty  exercised,  and  that  during  all  that  time  no  English 
authority  existed  there  which  could  affect  the  land,  nor  bind  any  but 
English  subjects.  The  Company  and  its  servants  were  then  in  the 
situation  of  the  Smyrna  or  the  Lisbon  factories  at  the  present  time. 
II.  The  next  question  is,  has  the  English  law  incapacitating 
aliens  ever  been  introduced?  It  follows  from  what  has  been 
observed,  not  only  that  Calcutta  was  a  district  acquired  in  a 
country  peopled,  and  having  a  government  of  its  own,  but  that 
for  a  long  course  of  time  no  such  law  as  that  which  incapacitates 
aliens  could  be  introduced,  any  more  than  it  could  now  be 
introduced  into  such  part  of  the  Asiatic,  or  Portuguese  territory 
as  those  factories  may  occupy.  But  even  where  the  sovereignty 
rested  in  the  Crown,  there  is  every  argument  of  probability 
against  a  law  being  introduced  so  inapplicable  to  the  circumstances 
of  the  settlement.  Sir  William  Grant's  reasons  for  confining 
the  Mortmain  Act  to  England  have  a  manifest  application  to  this 
case;  for  though  they  are  mainly  drawn  from  the  provisions 
of  that  Act  being  adapted  to  the  peculiar  circumstances  of  the 
mother  country,  they  plainly  proceed  upon  the  assumption, 
that  the  intention  of  the  Legislature  to  confine  the  operation 
of  the  Act  may  be  gathered  from  thence;  and  it  should  seem 
that  such  intention  is  even  more  directly  to  be  gathered  from 
the  fact,  that  the  provisions  in  question  *are  manifestly  inap- 
plicable to  the  circumstances  of  the  settlement.  At  whatever 
time  the  sovereignty  was  acquired,  and  the  power  of  introducing 
the  Alien  Law  became  vested  in  the  Crown,  the  real  property  in 
Calcutta  must  have  been  held  indiscriminately  by  subjects  and 
foreigners.  The  sudden  application  of  such  a  law,  is  in  the 
highest  degree  improbable,  because  it  would  work  great  incon- 
venience and  grievous  injustice.  But  if  the  sovereignty  was 
gradually  acquired,  if  the  transition  of  the  Company  from  the 
state  of  subjects  under  the  Mogul,  to  an  independent  authority. 
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was  slowly  made,  by  imperceptible  steps,  the  introduction  of  the 
Alien  Law  became  still  more  improbable,  for  no  act  could  then 
be  done  by  the  party  obtaining  the  dominion,  nor  any  stipulation 
made  by  the  party  becoming  subjects,  to  secure  the  rights  of  the 
one  or  restrain  the  power  of  the  other.  This  may  always  be 
done  where  a  conquest  or  cession  at  once  vests  the  sovereignty 
of  a  district  in  one  state,  which  had  previously  belonged  to 
another.  The  treaty  may  ascertain,  and  almost  always  does 
ascertain,  the  relative  rights  of  the  parties  as  to  the  property 
of  the  country.  But  in  the  present  case  no  such  definition 
could  possibly  take  place,  and  this  exceedingly  increases  the 
improbability  of  such  a  law  having  been  introduced  at  all. 

Nor  does  the  argument  rest  here ;  the  well-known  facts  are 
wholly  inconsistent  with  the  supposition  that  this  law  ever  was  in 
operation ;  and  the  acts  of  the  sovereign  power,  the  legislative 
acts  of  the  Grown,  and  of  those  to  whom  its  authority  is  delegated, 
and  the  Acts  of  the  Parliament  itself,  plainly  proceed  upon  the 
footing  of  this  law  never  having  extended  to  Bengal. 

The  facts  must,  of  necessity,  be  numerous,  and  of  constant 
occurrence,  for  every  foreigner  holding  a  house  by  lease,  or  by 
freehold  tenure,  affords  an  instance  of  the  law  not  being  in  opera- 
tion; and  no  instance  has  been  produced,  indeed  it  is  agreed 
on  all  hands  that  no  instance  has  ever  existed,  of  a  forfeiture  to 
the  Grown  for  this  cause.  There  is  no  such  thing  known  in  those 
parts  as  an  inquisition  of  office,  or  any  analogous  proceeding, 
or  any  proceeding  whatever  for  entitling  the  Crown,  or  those 
exercising  its  delegated  authority,  to  the  real  estate,  or  the 
chattels  real,  of  aliens  within  the  district.  When  those  foreigners 
die,  their  real  estates  have  descended  to  their  heirs,  or  been 
taken  by  their  devisees,  or  been  administered  as  assets  by  their 
executors,  without  any  claim  ever  having  been  made  by  the 
sovereign  power,  which  would  here,  in  England,  have  been 
entitled  without  any  office.  Ejectments  have  been  brought,  and 
the  parties  in  possession  have  never  been  advised  to  set  up  the 
defence  that  the  lessor  of  the  plaintiff  claimed  by  descent  from 
an  alien ;  and  dower  has  been  assigned  to  widows,  alien  also. 
Previous  to  1826,  which  is  long  after  the  present  proceedings  were 
instituted,  and  after  the  first  decree  in  the  cause,  no  mention  of 
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the  subject  appears  ever  to  have  been  made  in  any  place,  or  in 
any  court  of  justice.  Assuredly,  if  the  law  be  as  is  contended, 
and  the  Grown  by  law  is  entitled,  no  one  can  contend  that  it 
is  too  late  to  declare  the  law,  and  enforce  the  right.  But  the 
whole  question  turns  upon  this,  Has  the  law  in  question  been 
introduced  ?  and  the  non-claim  is  material  to  shew  that  it  has 
not  been  introduced ;  because  it  is  not  merely  the  acquiescence 
of  a  party,  it  is  the  acquiescence  of  that  power  which  alone 
possessed  the  right  to  introduce  the  law,  and  ^affords  strong 
proof  that  this  power  never  had  introduced  it. 

But  the  acts  of  the  same  power  afford  positive  evidence  yet 
more  distinct.  The  charter  of  the  18  Geo.  I.  expressly  sets  forth 
that  the  intention  of  the  Grown  is  to  induce  foreigners  to  settle 
within  the  district :  **  Whereas  the  East  India  Gompany  have, 
by  a  strict  and  equal  distribution  of  justice,  very  much  encouraged, 
not  only  our  own  subjects,  but  likewise  the  subjects  of  other 
provinces,  and  the  natives  of  the  adjacent  countries,  to  resort 
to  and  settle  in  the  said  towns,  factories,  and  places,  especially 
in  Calcutta,  Madras,  and  Bombay ; "  to  enable  them  the  better 
to  administer  justice,  corporations  of  mayor  and  aldermen  are 
constituted,  with  power  to  administer  justice ;  and  it  is  expressly 
provided,  that  of  the  nine  aldermen,  seven  shall  be  natural-born 
subjects,  and  two  may  be  subjects  of  any  other  province  or  state, 
in  amity  with  the  Crown  ;  and  all  of  these  are  to  be  chosen  from 
the  principal  inhabitants  of  the  Presidencies.  In  the  successive 
renewals  of  this  charter,  down  to  the  end  of  Geo.  II.,  the  only 
change  in  this  province  is  adding  the  qualification  that  (of  the 
nine  aldermen),  the  two  foreigners  shall  be  Protestants.  This 
charter  could  hardly  have  been  so  worded  had  the  Grown 
intended  that  aliens  should  be  incapable  of  holding  lands  ;  and 
it  certainly  could  never  have  contained  the  provision  directing 
two  aliens  to  hold  offices  of  trust  under  the  Crown,  or  directed 
all  the  aldermen,  including  the  aliens,  to  be  chosen  out  of  the 
principal  inhabitants,  if  the  general  incapacities  of  aliens  by 
the  English  law  had  been  introduced  into  Bengal.  For  even  if 
their  disqualification  to  hold  office  can  be  traced  no  higher  than 
the  *8tatute,  there  can  be  no  argument  raised  in  favour  of  the 
introduction  of  this  part  of  the  English  law  into  Calcutta,  before 
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the  fltatnte  of  11  &  12  WiU.  III.  c.  44  (i),  was  passed.  Observe 
too,  in  what  way  the  supreme  authority  in  Bengal,  exercising 
the  delegated  powers  of  sovereignty,  regards  aliens.  And  mark 
if  it  views  them  as  at  all  on  a  different  footing  from  subjects, 
in  respect  of  rights  of  property.  The  Regulation  38,  a.d.  1793, 
was  made,  as  the  title  states,  to  enforce  the  **  existing  rules  against 
Europeans  of  any  description  holding  lands,  without  the  sanction 
of  the  Governor-General  in  Council."  And  the  3rd  section  enacts, 
that  ''No  European  of  whatever  nation  or  description,  shall 
purchase,  rent,  or  occupy,  directly  or  indirectly,  any  land  out 
of  the  limits  of  the  town  of  Calcutta,  without  the  sanction  of  the 
Governor-General  in  Council;  and  all  persons  now  so  holding 
land  beyond  the  limits  of  Calcutta,  without  having  obtained  such 
permission,  in  opposition  to  the  repeated  prohibitions  of  Govern- 
ment, or  who  may  hereafter  so  purchase,  rent,  or  occupy  land, 
shall  be  liable  to  be  dispossessed  of  the  land,  at  the  discretion  of 
the  Governor-General  in  Council ;  nor  shall  they  be  entitled  to  any 
indemnification  for  buildings  which  they  may  have  erected,  or 
other  account."  No  statute  made  for  England  could  have  been 
so  framed.  It  would  have  been  absurd  to  prohibit  Europeans, 
"  of  whatever  nation  or  description,"  doing  that  which  only  one 
class  of  Europeans,  viz.,  British  subjects,  could  by  law  do.  The 
provision  of  the  Bengal  Regulation  manifestly  proceeds  upon  the 
assumption,  that  persons  other  than  subjects,  could,  but  for  the 
prohibition,  and  the  former  rules  which  it  is  made  to  enforce, 
have  held  lands.  It  declares  that  aliens,  as  well  as  subjects,  shall 
be  liable  to  be  dispossessed  *of  lands  purchased  contrary  to  the 
enactukent ;  which  would  have  been  wholly  absurd,  if  aliens  had 
been  liable  to  be  dispossessed  upon  ofBice  found,  whether  the 
prohibition  had  been  issued  or  not.  It  would  be  difficult  to 
produce  a  clearer  recognition  that  the  sovereign  power  did  not 
consider  that  the  Alien  Law  had  ever  been  introduced  into 
Bengal.  But  it  seems  also  to  admit,  that  in  Calcutta,  and 
notwithstanding  the  prohibition,  foreigners  as  well  as  subjectn 
might  hold  lands  without  licence,  for  it  confines  the  prohibition 
to  the  Mofussil :  '*  out  of  Calcutta,"  are  the  words. 
The  same  inference  is  still  more  strongly  raised  by  the  statute 
(1)  ^.  9  &  10  Will.  III.  c.  44,  since  xepealed. 
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9  Geo.  lY.  c.  88  (i),  '*  for  declariug  and  settling  the  law  respecting 
the  liability  of  the  real  estates  of  British  subjects  and  others, 
within  the  jurisdiction  of  the  Supreme  Court  in  India,  as  assets 
for  the  payment  of  the  debts  of  their  deceased  owners."  It 
declares  and  enacts,  that  when  any  British  subject  shall  die 
seised  of,  or  entitled  to,  any  real  estate  in  houses,  lands  or 
hereditaments,  or,  **  wherever  any  person,  not  being  a  Mahome- 
dan  or  Gentoo,  shall  die  so  seised  or  entitled,  then  such  real 
estate  of  such  British  subject,  or  other  person  as  aforesaid,"  shall 
be  assets.  And  it  afterwards  declares  that  the  executor  or 
administrator  '*  of  such  British  subject,  or  other  person  entitled 
to  sell  and  dispose  of  such  real  estate,  and  to  convey  and  assure 
the  same  to  a  purchaser,  in  as  full  and  effectual  a  manner  as  the 
testator  or  intestate  could  or  might  have  done  in  his  lifetime/' 
Surely  this  could  have  no  meaning,  unless  persons  other  than 
British  subjects — that  is,  aliens — could  by  law  be  seised  of,  or 
entitled  to,  real  estate.  *And  nothing  could  be  more  absurd, 
than  to  declare  that  the  executors  and  administrators  of  aliens, 
should  be  entitled  to  sell  the  real  estates  of  alien  testators  or. 
intestates,  in  as  full  and  effectual  a  manner  in  law  as  the  testators 
or  intestates  could  have  done,  if  those  testators  or  intestates  could 
not  in  any  manner  or  way  have  sold,  or  demised,  or  in  any  way 
have  dealt  with,  such  estates.  Suppose  such  an  enactment  in  any 
statute  relating  to  this  country,  and  see  how  absurd  it  would  have 
been.  This  seems  strongly  to  prove  that  our  law  as  to  aliens 
was  not  understood  by  the  Legislature  to  have  been  introduced 
in  India  before  1828 ;  and  yet  the  earliest  of  the  cases,  the  only 
one  before  the  case  at  Bar,  had  then  been  decided  at  Calcutta. 

But  it  seems  to  be  contended,  both  here  and  below,  that  there 
is  something  in  the  law  incapacitating  aliens,  which  makes  it,  so 
to  speak,  of  necessary  application  wheresoever  the  sovereignty  of 
the  Crown  is  established,  as  if  it  were  inherent  in  the  nature  of 
sovereign  power.  To  this  a  sufficient  answer  has  been  already 
afforded,  if  the  acts  of  the  sovereign  power  to  which  we  have 
referred  shew  that  no  such  application  to  Bengal  ever  was 
contemplated,  unless  direct  authority  can  be  produced  to  shew 
that  this  right  is  inseparable  from  the  sovereignty,  and,  as  it 
(1)  Eep.  with  saviDgs,  S.  L,  B.  Act,  1873. 
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W6re»  an  essential  part  of  it.  Now,  there  is  no  intimation  of 
anything  of  the  kind  in  those  cases  where  the  whole  sabject  is 
discussed  most  at  large,  as  in  Calvin's  case,  where  all  the 
doctrines  connected,  however  remotely,  with  each  head  of  the 
argument,  are  broached;  Lord  Halb's  famous  judgment  in 
CoUingwood  v.  Pace  (i),  and  Lord  Mansfield's,  in  Campbell  v. 
HaU.  But  in  the  absence  of  any  such  authority,  the  distinct 
recognition  *by  the  sovereign  of  the  capacity  of  aliens,  is  itself  a 
strong  authority  against  the  position  which  affirms  the  title  of  the 
Crown  to  aliens'  estate  to  be  inseparable  from  the  sovereignty. 
At  the  very  leasi  it  shews,  either  that  the  right  in  question  does 
not  exist,  or  that  it  has  been  waived  and  removed. 

It  should  seem,  however,  independent  of  these  considerations, 
that  there  is  no  warrant  in  the  nature  of  the  thing  for  the 
position,  that  this  right  is  an  incident  of  sovereignty;  it 
certainly  is  not  an  incident  to  sovereignty.  In  several  other 
countries  the  sovereign  has  no  such  right.  In  France,  for 
example,  aliens  can  hold  lands  without  entitling  the  Crown, 
and  can  transmit  them  to  their  heirs ;  this  was  abrogated  by 
Ordonnaux,  18th  October,  1814 ;  the  droit  daubaine  having  been 
abolished  at  the  Revolution;  and  the  proviso  of  reciprocity  at 
the  Bestoration  introduced  (provided  the  law  of  their  own 
country  gives  the  same  right  to  French  subjects  then  seised  of 
lands).  Besides,  if  reference  be  made  to  the  prerogative  of  the 
English  Crown,  that  prerogative  in  other  particulars  is  of  as 
high  a  nature,  being  given  for  the^  same  purposes  of  protecting 
the  State;  and  it  is  not  contended  that  these  branches  are 
extended  to  Bengal.  Mines  of  precious  metals,  treasure-trove, 
royal  fish,  are  all  vested  in  the  Crown,  for  the  purpose  of  main- 
taining its  power,  and  enabling  it  to  defend  the  State.  They 
are  not  enjoyed  by  the  sovereign  in  all,  or  even  in  most 
countries,  and  no  one  has  said  that  they  extend  to  the  East 
Indian  possessions  of  the  British  Crown. 

III.  Can  it  then  be  contended  that  the  general  introduction  of 
the  English  law,  draws  after  or  with  it  that  branch  which  relates 
to  aliens  ?  This  is  the  third  question  proposed,  and  to  this  an 
answer,  or  the  materials  *for  an  answer,  have  already  been 

(1)  1  Vent. 
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furnished.  For  had  the  negative  position  only  rested  apon  want 
of  instances  where  the  rights  of  the  Grown  had  been  enforced,  it 
might  have  been  said  that  the  general  application  of  the  English 
laws  implied  that  of  the  portion  in  question.  But  the  acts  of  the 
power  which  alone  could  introduce  this  portion,  and  which  alone 
introduced  the  English  laws  generally,  shew  that  it  was  introduced 
not  in  all  its  branches,  but  with  the  exception  of  this  portion  at 
the  least.  This  must  be  admitted,  unless  it  can  be  maintained 
that  there  is  no  possibility  of  introducing  the  English  laws  at 
all,  without  introducing  every  part  of  them,  which  clearly  cannot 
be  asserted ;  for,  notwithstanding  the  extent  to  which  these  laws 
have  been  introduced,  it  is  allowed  on  all  liands  that  many  parts 
of  them  are  still  unknown  in  our  Indian  dominions. 

The  argument  to  which  we  are  adverting  assumes,  that  the 
English  laws  regulating  real  property  generally  have  been 
introduced ;  and  for  this  position  the  case  of  Freetnan  v.  Fairlie 
is  cited ;  but  that  case  only  decided,  that  the  estate  in  lands 
and  tenements  of  a  British  subject  in  Calcutta  was  of  such 
a  nature  as  to  descend  to  him  according  to  the  English  law 
of  succession ;  that  it  was  freehold  of  inheritance.  It  is  true 
that  this  conclusion  was  reached  by  the  adoption  of  the  larger 
position,  that  the  English  law  had  been  introduced  into  the 
settlement;  but  whatever  went  beyond  the  point  of  the  land 
being  freehold  of  inheritance,  was  obiter^  and  cannot  be  said 
to  have  been  decided.  It  must  further  be  observed,  that  the 
grounds  of  the  more  general  position  were  chiefly  the  practice 
of  the  settlement,  in  regard  to  the  mode  of  conveyances,  viz. 
by  lease  and  release,  with  the  course  *of  succession,  and  also 
the  charters  of  the  Company,  with  the  Acts  of  Parliament 
referring  to  them ;  the  charter  of  the  13th  Geo.  I.  being  the 
one  principally  cited.  Now  no  one  who  reads  that  able  judgment 
can  entertain  a  doubt,  that  the  same  learned  Judge,  had  he  been 
called  upon  to  determine  whether  or  not  the  law  extended  to 
alien  incapacities,  when  he  found  the  practice  wholly  against 
this  extension,  without  any  exception,  and  when  he  also  found  the 
language  of  the  charters,  especially  that  of  1726,  as  well  as  the 
provisions  of  the  Begulations  of  1798,  and  of  the  Act  passed  in 
1828,  all  proceeding  upon  the  supposition  of  aliens  being  equally 
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capable  with  subjects  of  holding  and  of  transmitting  real  property, 
^ould  have  decided  against  extending  and  applying  to  the  law 
oi  alienage  the  proposition  which  he  had  laid  down  upon  the 
facts  then  before  him,  and  npon  the  branches  of  the  English 
law  connected  with  the  case  under  his  immediate  consideration. 
If,  indeed,  the  whole  English  law  of  real  property,  or  even  all 
its  principal  provisions,  have  been  introduced  into  these  settle- 
ments, an  event  which  must  have  taken  place  many  years  back, 
how  came  it  to  pass  that,  as  late  as  1819,  there  could  have  been 
any  question  made,  whether  or  not  wills,  to  pass  real  estate, 
must  be  witnessed  according  to  the  provisions  of  the  Statute  of 
Frauds  ?  Yet  it  was  then,  and  while  Freeman  v.  Fairlie  was 
pending  before  the  same  Court,  for  the  first  time  determined, 
that  those  provisions  extended  to  Calcutta, — determined,  too, 
upon  a  full  inquiry  into  the  facts,  and  examining  evidence  of 
persons  conversant  with  the  Indian  law.  And  it  is  plain,  from 
the  inquiry  which  Sir  William  Grant  had  directed,  and  from 
what  Sir  Thomas  Plumbr  afterwards  *says,  in  giving  judgment, 
that  the  mere  proof  of  property  being  fee  simple,  and  inheritable 
by  the  English  law,  was  not  deemed  sufficient,  but  a  further 
inquiry  was  directed,  whether  it  passed  by  will  without  more 
than  two  subscribing  witnesses  (i).  Nor  can  any  distinction  be 
taken  between  that  case  and  the  present,  upon  the  ground  that 
there  the  question  related  to  the  introduction  of  a  statute,  and 
that  here  the  introduction  of  the  common  law  is  in  dispute ;  for 
in  Freeman  v-  Fairlie,  and  in  almost  every  question  that  can  be 
raised,  touching  the  application  of  the  forms  of  conveyance 
known  in  our  law,  the  argument  is  confined  entirely  to  assur- 
ances, which  are  the  creatures  of  statute.  No  instance  has  ever 
been  produced  of  land  passing  in  Calcutta,  by  the  common  law 
conveyance  of  feoffment  and  livery.  The  introduction  of  the 
English  law  is  proved  by  shewing,  that  the  mode  of  conveyance 
is  adopted  by  lease  and  release,  that  is,  upon  the  Statute  of  Uses. 
Reference  has  been  made,  both  here  and  in  the  Court  below, 
to  the  opinion  of  Sir  F.  Norton,  in  1764 ;  and  the  true  account 
of  that  opinion  was  given  here,  though  it  does  not  seem  to  have 

(I)  This  apparently  refers  to  Gardiner  v.  Fell,  20  R.  R.  208  (1  Jac.  & 
W.  22).— F.  P. 
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been  accurately  onderstood  below.  It  holds  very  distinctly,  that 
the  subjects  of  a  conquered  or  a  ceded  territory,  are  only  to  be 
considered  as  not  being  aliens,  by  virtue  of  the  treaty  which 
gives  them  the  rights  of  subjects,  and  that  none  but  such  as  can 
claim  the  benefit  of  the  treaty  can  hold  or  transmit  lands.  We 
say  this  is  the  purport  of  the  opinion,  and  that  it  was  so  repre- 
sented here  ;  for  indeed  the  argument  maintained  by  the  Grown 
requires  the  proposition  to  be  carried  thus  far,  that  upon  a 
conquest  or  a  cession,  all  the  inhabitants  continue  aliens  after 
the  change  of  dominion,  unless  ^and  until  the  conqueror  or 
purchaser  grants  their  naturalization.  But  this  position  seems 
wholly  untenable ;  for  all  the  authorities  lay  it  down,  that  upon 
a  conquest,  the  inhabitants,  ante  natiy  as  well  as  post  7iati,  of  the 
conquered  country,  become  denizens  of  the  conquered  country ; 
and  to  maintain  that  the  conquered  people  become  aliens  to  their 
new  sovereign,  upon  his  acpession  to  the  dominion  over  them, 
appears  extremely  absurd, — almost  as  inconsistent  with  common 
sense  as  it  would  have  been  to  hold  the  English  inhabitants 
aliens  under  James  I.,  at  a  time  when  there  was  even  a  question 
raised  whether  the  ante  nati  of  Scotland  did  not  become,  by  his 
accession,  denizens  in  England.  The  Court  below,  it  must  be 
observed,  distinctly  admit,  that  conquest  operates  what  they 
term  a  virtual  naturalization.  But  Sir  F.  Norton  holds  that, 
without  express  provision  in  a  treaty,  the  subjects  conquered  are 
aliens.  Even  if  all  the  rest  of  the  argument  be  admitted,  still  it 
cannot  be  denied  that  the  Crown  may  relinquish  its  prerogative. 
Indeed,  whenever  the  inhabitants  of  conquered  provinces  are  held 
to  obtain  the  rights  of  subjects  by  treaty  (and  even  Sir  F.  Norton 
has  no  doubt  of  this  being  possible),  those  who  hold  the  doctrine 
the  most  rigorously,  must  say  that  the  treaty  is  a  voluntary  aban- 
donment of  a  right  to  the  Crown.  It  evidences  the  will  of  the 
sovereign  to  exempt  the  conquered  territory  from  this  branch  of 
his  prerogative.  But  the  same  will  of  the  sovereign  may  be 
collected  from  other  circumstances,  and  the  like  abandonment 
of  the  prerogative  be  thus  evidenced.  The  charters,  regulation, 
and  the  Act  of  Parliament  to  which  reference  has  so  often  been 
made,  appear  sufficient  circumstances  from  which  to  collect  *this 
will  of  the  sovereign,  and  so  prove  the  abandonment  in  the 
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present  case ;  and  this  even  upon  the  supposition,  that  in  con- 
sequence of  the  prerogative  being  generally  admitted,  the  proof 
lies  on  those  who  would  set  up  an  exemption — on  those  who 
^ould  shew  that  the  English  law  of  forfeiture  was  not  intro- 
duced into  Calcutta— rather  than  on  those  who  undertake  the 
affirmative  proposition. 

Upon  the  whole,  their  Lordships  are  of  opinion,  that  the  law 
incapacitating  aliens  from  holding  real  property  to  their  own 
use,  and  transmitting  it  by  descent  or  devise,  has  never  been 
introduced  into  Calcutta.  There  appears  still  less  reason  to 
hold  that  it  has  ever  obtained  a  footing  in  the  Mofussil;  but 
into  the  additional  grounds  for  differing  with  the  Court  below 
upon  that  part  of  the  case,  it  is  unnecessary  to  enter,  as  we 
consider  that  the  decree  must  be  reversed  upon  the  part  relating 
to  the  Calcutta  property,  and,  therefore,  can  have  no  doubt  as  to 
pursuing  the  same  course  with  the  part  relating  to  the  Mofussil 
property.  Upon  this  branch  of  the  cause,  therefore,  it  will  be 
necessary  to  reverse  that  part  of  the  decree  which  declares,  that 
the  testator  having  been  an  alien,  at  his  decease,  his  lands  and 
houses  in  Calcutta  would  not  pass  by  his  will,  and  that  there  was 
not  evidence  sufficient  to  determine  whether  or  not  the  testator's 
lands  and  hereditaments  in  the  Mofussil  could  pass  by  his  will, 
together  with  the  consequential  directions ;  and  then  to  declare, 
that  all  the  real  property  of  which  the  testator  died  seised  within 
the  Presidency  of  Fort  William,  whether  in  Calcutta  or  not, 
except  in  Chandemagore,  passed  by  his  will,  and  formed  part 
of  the  residue ;  and  an  inquiry  must  be  directed  as  to  the  nature 
and  tenure  of  the  property  at  Chandemagore,  ^and  the  usages 
and  laws  prevailing  there,  touching  the  right  of  an  European- 
aUen  to  devise  the  same,  confining  the  inquiry  directed  by  the 
decree  to  such  property,  and  to  ascertaining  what  part  of  the 
funds  now  standing  to  the  account  of  the  cause,  has  arisen  from 
the  rents  and  profits  of  the  property  at  Chandemagore,  and  the 
interest  of  those  rents  and  profits. 

II.  The  next  point  is  raised  by  the  course  pursued  below,  upon 
the  Master's  report  of  19th  July,  1880, — the  re-hearing  of  25th 
July,  1881,  and  the  Master's  report,  1881 ;  and  this  becomes 
very  material,  as  involving  the  question,  whether  or  not  the 
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Court  was  concluded  as  to  the  bequest  for  Gonstantia  college, 
or  the  Lucknow  charity,  by  what  the  Master  had  in  the  first 
instance  found,  and  by  his  finding  being  confirmed. 

The  decree  2nd  December,  1822,  directed  an  inquiry,  whether 
the  college  could  be  established,  and  whether  the  bequest  of 
4,000  rupees  for  liberation  of  prisoners  at  Lucknow,  could  be 
carried  into  effect  with  reference  to  the  testator's  intention,  and 
the  sanction  and  dispensation  of  the  Lucknow  Government. 
The  Master,  8rd  February,  1830,  made  his  report  in  the  negative 
as  to  the  4,000  rupees,  following  the  words  of  the  decree ;  and 
as  to  the  college,  he  reported  that  there  was  not  sufficient 
evidence  before  him,  to  enable  him  to  report,  but  as  no  further 
evidence  was  likely  to  be  obtained,  he  annexed  that  which  had 
reached  him,  the  most  material  part  of  which,  was  a  statement 
of  the  Eesident,  that  the  King  of  Oude  would  not  object  to 
the  establishment,  but  would  hold  out  no  expectation  of  his 
countenancing  or  supporting  it. 

To  this  an  exception  was  taken,  on  the  ground,  that  the 
Master  had  not  reported  as  directed;  and  the  exception  being 
allowed,  it  was  referred  back  to  the  *Ma8ter,  who  reported, 
on  the  9th  July,  1880,  that  neither  the  establishment  of  the 
college,  nor  the  bequest  of  4,000  rupees,  could,  with  reference 
to  the  testator's  intentions,  and  the  sanction  and  disposition  of 
the  Lucknow  Government,  be  carried  into  effect.  This  second 
report  was  confirmed  by  an  order  made  the  17th  February,  1831, 
which  stands  still  unaltered.  Notwithstanding  this,  the  Court, 
on  the  rehearing,  referred  it  to  the  Master  to  inquire  and  report, 
whether  or  not  the  Governor-General  in  Council  had  the  means 
of  giving  effect  to  the  bequests  above-mentioned,  and  whether  the 
Governor-General  would  receive,  or  authorize  some  one  to  receive, 
the  fund  for  these  purposes.  The  Master,  on  the  5th  November, 
1831,  reported,  that  the  Governor- General  was  willing  to  do  so, 
and  annexed  to  his  report  the  letter  of  the  Government  Secretary, 
stating  that  the  Government  had  no  objection  to  apply  the  money 
through  the  Government  Agent  at  Lucknow.  But  the  Master 
did  not  answer  the  most  material  question  put  to  him ;  he  did 
not  report  whether  or  not  the  Governor-General  had  the  means 
of  giving  effect  to  the  bequests.     The  Court,  however,  on  the 
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20th  March,  1881,  confirmed  the  report,  and  decreed  that,  as 
it  was  anable  to  give  effect  to  the  bequest  itself,  and  as  the 
Governor-General  had  the  means,  and  was  able  to  give  effect 
to  the  bequest,  and  was  willing  to  receive  the  fund,  it  should  be 
paid  over  to  him,  or  such  person  as  he  should  appoint. 

The  irregularity  of  the  whole  proceeding  is  manifest.  The 
Master's  report  stands  confirmed,  that  the  bequests  could  not  at 
Lucknow  be  carried  into  effect,  and  the  subsequent  reference  for 
inquiry,  the  report  and  confirmation,  with  the  decree  proceeding 
upon  it,  could  not  be  made  while  that  order  stood.  In  the 
*CoartB  of  this  country,  there  could  be  no  doubt  at  all  upon  this 
head ;  even  this  would  have  been  set  aside  as  of  course.  And 
although,  sitting  in  this  place,  their  Lordships  are  in  the  practice 
of  refusing  to  let  mere  matter  of  form  shut  them  out  from  the 
substantial  merits;  yet  the  irregularity,  and  indeed  the  total 
inaptness  of  the  proceeding,  is  such,  as  could  not  have  been 
disregarded,  had  it  not  been  for  one  consideration  of  material 
importance.  There  was  no  party  in  the  Court  below,  interested 
in  objecting  to  this  proceeding;  or  rather,  indeed,  all  parties 
might  be  said  to  have  an  interest  in  letting  the  irregularity  pass, 
and  the  first  report,  with  the  order  confirming  it,  stand.  Their 
Lordships  do  not,  therefore,  think  that  they  should  satisfy  the 
justice  of  the  case,  were  they  to  suffer  the  objection  now  to  be 
taken  with  effect,  and  this  material  portion  of  the  decree  to  be 
thus  frustrated.  But  it  was  fit  to  mark  their  opinion  of  the 
irregularity,  which,  in  any  other  circumstances,  must  have 
proved  fatal.  There  is  another  material  consideration,  besides 
the  one  already  stated,  in  favour  of  getting  over  the  irregularity 
in  the  present  instance.  The  first  inquiry  and  report  set  forth, 
that  the  bequest  could  not  be  carried  into  effect,  with  reference  to 
the  sanction  and  disposition  of  the  Government  of  Oude.  Now 
the  evidence  only  states  that  the  King  of  Oude  has  no  objection 
to  the  establishment,  though  he  will  not  promise  to  encourage 
it  by  his  countenance  and  support.  The  report  then  seems 
to  go  beyond  the  evidence  as  regards  the  college,  though  it 
seems  quite  correct  as  regards  the  4,000  rupees.  The  inquiries 
afterwards  directed,  apply  to  the  proposed  interference  of  the 
Governor-General,  to  aid  the  establishment  of  the  college  with 
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the  Lucknow  Government;  and  it  may  be  contended,  *that  if 
the  first  report  had  been  more  in  accordance  with  the  evidence, 
there  would  not  have  been  any  material  discrepancy  between  its 
finding,  and  the  subsequent  inquiry ;  for  the  subsequent  inquiry 
might  be  only  to  ascertain  whether  the  means  existed,  with  help 
of  the  Governor-General.  Then  supposing  the  irregularity  got 
over,  we  come  to  the  next  question. 

III.  Can  the  decree  as  to  the  application  of  the  fund  stand? — 
shall  the  fund  be  applied  to  the  establishment  and  support  of  a 
college  at  Lucknow? — shall  it  sink  into  the  residue,  and  be 
divided  between  the  two  charities  appointed  to  be  established 
at  Calcutta  and  at  Lyons? — for  the  cases  of  Attorney-General 
V.  Bishop  of  Ll<indaffy  and  Attorney-General  v.  Ironmongers' 
Company  (i),  make  it  clear  that  in  this  case,  which  is  indeed 
stronger  than  either  of  those,  the  other  two  charities  must 
take  if  the  gift  fails  as  regards  the  third.  If  the  fund  is  to 
be  applied  in  Lucknow,  shall  it  be  applied  as  the  decree 
directed,  or  in  what  other  way  ? — But  it  must  here  be  observed, 
that  the  decree  assumes  the  Master  to  have  reported,  or  the 
evidence  before  the  Court  to  have  proved,  that  the  Governor- 
General  has  the  means  of  giving  effect  to  the  bequest  at 
Lucknow ;  but  this  no  where  appears  in  any  way.  The  report 
of  the  5th  November,  1881,  states,  that  the  inquiry  directed 
had  been  made,  viz.  whether  the  Governor-General  had  the 
means  of  giving  effect  to  the  bequest,  and  was  willing  to 
receive  the  fund,  and  apply  it,  but  only  adds,  that  the 
Governor-General  was  willing,  without  stating  whether  or  not 
he  had  the  means.  The  correspondence  annexed  to  the  report 
contains  a  question,  put  to  the  Governor  by  the  Company's 
acting  attorney,  whether  or  not  the  Court,  by  declaring  its 
own  inability  to  give  effect  to  the  bequest,  (but  stating  that 
the  Governor-General  *had  the  means  of  so  doing,  and  was 
willing  to  receive  and  apply  the  fund)  would  be  proceeding 
upon  a  right  construction  of  the  Governor-Generars  former 
answer,  that  the  services  of  the  British  ofiBcer  at  Lucknow 
would  always  be  available  for  the  purpose  required?  The 
answer  of  the  Governor-General  avoids  the  question  as  to  his 
(1 )    9  R.  R.  302  (2  Myl.  &  K.  576,  586). 
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having  the  means,  and  only  states,  that  if  the  Court  chooses 
to  leave  the  entire  matter  to  the  Government,  he  sees  no 
objection  to  transfer  the  duty  to  the  agent  at  Lucknow,  and 
will  receive  and  apply  the  fund.  In  returning  this  answer, 
the  Government  Secretary  refers  in  terms,  to  the  words  of  the 
proposed  decree,  as  stated  in  the  question  put  by  the  Company's 
acting  attorney ;  and  as  he  is  silent  upon  the  material  portion 
of  those  words,  referring  to  the  Governor-General  having  "  the 
means,"  there  seems  no  room  to  doubt  that  the  question  is 
parposely  avoided.  We  do  not,  therefore,  think  it  possible 
that  this  part  of  the  decree  can  stand,  because  the  foundation 
is  removed  on  which.it  is  rested.  The  Court  must  have  an 
answer  to  the  inquiry,  and  a  reasonable  ground  for  assuming 
that  the  bequest  can  be  carried  into  effect,  before  it  can  part 
with  the  fund.  But  the  manner  in  which  it  is  proposed  to 
part  with  the  fund  is  also,  in  our  opinion,  improper.  The 
Court  gives  the  control  of  it,  not  to  any  party,  or  any  com- 
petent authority  pointed  out  by  the  testator,  as  was  done  in 
the  case  of  The  Provosts  and  Bailiffs  of  Edinburgh  v.  Aubrey, 
in  Oliphant  v.  Hendrie{i)y  and  the  other  cases  of  this  class. 
Nor  does  it  give  the  control  and  management  to  any  person 
under  its  own  superintendence,  and  amenable  to  its  jurisdiction ; 
giving  it  to  the  Government  is  letting  go  all  hold  over  it,  and  at 
*once  departing  with  its  jurisdiction  to  those  who  can  never  in 
any  way  be  interfered  with  or  called  to  account.  It  appears 
clear,  that  if  the  Court  had  been  satisfied  of  the  means  existing 
for  effecting  the  testator's  purpose  at  Lucknow,  there  should 
have  been  appointed  a  trustee  or  trustees  for  applying  the 
fund,  under  the  superintendence  of  the  Court,  and  that  these 
trustees  should,  therefore,  have  been  persons  residing  within  its 
jurisdiction ;  and  if  officers  of  its  own,  so  much  the  better. 

This  part  of  the  decree  must  therefore  be  altered,  by  reversing 
the  part  which  declares  that  the  Governor-General  had  the 
means,  and  was  able  to  give  effect  to  the  bequest  for  the  college 
at  Lucknow,  and  such  part  of  the  consequential  directions  as 
relates  to  paying  over  the  fund  to  the  Governor-General,  or 
person  appointed  by  him.  But  the  part  of  the  decree  declaring 
(1)  1  Br.  0.  C.  571. 
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the  bequest  of  4,000  rupees  void,  is  to  stand ;  and  also  the  part 
relating  to  sums  which  may  be  due  to  persons  on  account  of 
any  expenditure  already  made  at  Lucknow.  Then,  for  the  part 
reversed,  there  must  be  substituted,  a  direction  that  further 
inquiry  be  made  as  to  the  power  of  the  Governor-General  to 
aid  trustees  to  be  appointed  by  the  Court  in  giving  effect  to 
the  bequest  regarding  the  college ;  and  if  the  Court  shall  be 
satisfied  that  in  this,  or  in  any  other  way,  such  trustees  can 
give  it  effect,  then  the  fund  is  to  be  paid  over  to  such  trustees, 
who  are  to  report  from  time  to  time,  to  the  Master,  and  to 
administer  the  fund  under  the  superintendence  of  the  Court. 
The  Court  giving  such  directions  as  may  be  necessary  to 
establish  the  charity  according  to  the  will.  Their  Lordships 
are  well  aware  that  in  pursuing  this  course,  they  are  sanc- 
tioning a  proceeding,  for  whifth  there  is  *no  exact  and  complete 
precedent  in  the  administration  of  charitable  funds  in  this 
country.  But  in  one  respect  there  insufficient  authority,  viz., 
as  far  as  regards  a  postponement  of  distributions,  and  the  not 
declaring  the  gift  void,  on  account  of  any  present  difficulty  in 
giving  it  effect.  The  case  of  Attorney-General  v.  Bishop  of 
Chester,  furnishes  a  direct  authority  for  not  declaring  a  legacy 
void  because  it  was  for  an  object  which  could  not  at  the  time 
be  accomplished,  and  for  retaining  the  fund  in  Court  until  it 
should  be  possible  to  apply  it.  No  doubt  if,  in  that  case,  some 
years  had  elapsed,  and  no  prospect  appeared  of  an  Episcopal 
establishment  in  Canada,  the  Court  would  then  have  declared 
the  legacy  void,  and  distributed  the  fund  to  the  parties  entitled. 
So  here,  if  it  shall  be  found,  either  at  first  that  there  can  be  no 
application  of  the  fund  in  the  manner  directed  by  the  will,  or 
that  the  trustees,  after  making  the  attempt,  fail  in  it,  the  Court 
will  then  direct  the  same  application  to  be  made  of  it,  which  they 
would  have  done  had  the  bequest  been  at  first  declared  void. 

Where  there  exists  a  party  entitled  to  receive  a  fund  bequeathed 
for  a  foreign  charity,  there  can  be  no  objection  made  to  give 
over  that  fund  to  him,  and  allowing  him  to  administer  it  in 
the  country  in  which  the  charity  is  to  be  established ;  this  has 
been  repeatedly  done,  both  where  the  party  was  within  the 
jurisdiction  of  the  Court,   and   where  he  was  beyond  it,   as 
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Momet  V.  VvUiamy  (Switzerland),  and  Marion  v.  Paxton  (Lyons), 
and  Emery  v.  Hill  (i),  which  followed  the  former  precedents. 

The  Court  has  gone  further,  of  late  years,  than  Lord 
Hardwickb  thought  he  could  in  Provost  of  Edinburgh  *v. 
Avbrey ;  for  he  then  held,  that  he  could  give  no  directions 
as  to  the  distribution.  But  in  Cadel  v.  Grant,  1795,  Oliphant 
V.  Hendrie,  and  in  Attorney-General  v.  Lepine  (2),  the  Court 
interfered  with  the  application  of  the  fund,  directing  a  scheme 
to  carry  the  charity  into  execution.  In  the  latter  case,  the 
objection  was  taken  to  the  jurisdiction,  on  the  ground  that  the 
charity  was  to  be  executed  in  Scotland ;  but  it  was  abandoned, 
and  the  decree  affirmed,  on  the  re-hearing.  In  a  subsequent 
stage  of  the  same  cause,  the  objection  appears  to  have  been 
renewed  with  effect;  for  there  is  a  report  of  a  re-hearing  of 
the  former  decree,  when  Lord  Eldon  reversed  so  much  of  it 
as  directed  the  scheme  approved  by  the  Master  to  be  carried 
into  execution.  There  is  another. icase,  The  Attorney-General 
V.  The  Mayor  of  London  (3),  as  to  a  charityin  America,  in  which 
no  difficulty  was  held  to  exist  in  directing  a  dcheme  as  long  as 
the  American  settlements  remained  under  the  Crown ;  but  there 
it  was  contended,  that  the  moment  they  became  severed,  by  the 
cession  at  the  end  of  the  American' war,  the  objection  for  the 
first  time  arose.  The  Court  appears  there,  nevertheless,  to 
have  directed  a  scheme ;  though  it  was  said,  and  justly  said, 
that  exactly  the  same  objection,  as  to  the  jurisdiction,  existed 
to  the  scheme  being  directed  before  the  severance  as  since ;  for 
the  Court  of  Chancery  had  no  jurisdiction,  before  the  severance, 
to  grant  a  scheme  except  to  a  party  within  its  jurisdiction,  the 
Court  operating  through  those  parties ;  the  severance  made 
no  difference  in  that  respect.  The  difficulty  in  the  present 
case  arises  from  there  being  no  party  entitled  to  receive  and 
administer  the  fund  abroad,  to  whom  the  Supreme  Court  in 
Bengal  *could  hand  it  over,  and  no  person  within  its  jurisdiction 
who  could  administer  the  fund  under  its  superintendence.  But 
as  in  this  country  the  Court  has  directed  a  scheme  where  there 
was  a  party,  so  it  has  also  supplied  the  want  of  a  trustee.    In 
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Attorney-General  v.  Stephens,  the  charity  was  to  be  executed  in 
Lisbon,  and  two  trustees  had  been  named  by  the  testator,  one  of 
whom  was  an  official  person  under  an  Act  of  Parliament,  which 
being  repealed,  the  co-trustee  only  remained.  This  was  the 
Consul-General,  and  he  refused  to  continue  in  the  trust  without 
another  to  aid  him.  The  Master  of  the  Bolls  appointed  a  new 
trustee  on  the  Consul's  application.  Possibly  this  decision, 
taken  with  the  former  one,  may  afford  a  precedent  sufficiently 
near  the  present  to  warrant  the  course  taken.  But  its  complete 
justification  must  be  sought  in  the  peculiar  circumstances  of 
the  case;  and  where  there  exists  any  possibility  of  pursuing 
the  declared  intention  of  the  testator  upon  the  subject,  on  which, 
of  all  others,  he  plainly  was  the  most  anxious,  their  Lordships 
would  be  very  unwilling  to  frustrate  that  intention  by  directing 
the  funds  to  other  objects.  This  seems  to  have  been  the  strong 
inclination  of  the  Court  below,  and  we  only  differ  with  them  as 
to  the  means  of  giving  effect  to  it. 

This,  however,  is  not  the  peculiarity  to  which  we  principally 
refer.  The  objection,  in  the  ordinary  case,  to  administering  a 
foreign  charity  under  the  superintendence  of  the  Court,  is  this : 
those  who  are  engaged  in  the  actual  execution  of  it,  are  beyond 
the  Court's  control,  and  those  who  are  within  the  jurisdiction 
are  answerable  to  the  Court  for  the  acts  of  persons  as  to  whom 
they  can  derive  no  aid  from  the  Court.  Such  an  office  will 
not  easily  be  undertaken  by  any  one;  *and  its  duties  cannot 
be  satisfactorily  performed ;  at  least  the  party  must  rely  more 
on  the  local,  that  is,  the  foreign  authorities  for  help,  than  on 
the  Court  to  which  he  is  accountable.  But  in  the  present  case, 
there  is  reason  to  hope  for  the  interference  of  the  Government. 
The  Court  cannot  shut  its  eyes  to  the  weight  which  that 
Government  has  with  the  Court  of  Lucknow.  It  can  hardly 
be  said  that  the  authorities  there  are  wholly  on  the  footing 
of  a  foreign  and  unconnected,  though  possibly  they  may  be 
an  independent,  State ;  and  there  seems  sufficient  ground  for 
expecting  that  the  Supreme  Court  may  find  fit  persons,  possibly 
official  persons,  willing  to  undertake  the  office  of  administering 
the  charity  under  its  superintendence.  The  jurisdiction  of  the 
Court,  moreover,   extends  over  all  British    subjects    residing 
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within  the  limits  of  the  charter,  whether  in  the  British  or  in 
native  dominions,  and  this  affords  facilities  for  the  execution 
of  the  charity  under  the  Court's  superintendence,  which  could 
not  exist  in  any  of  the  cases  cited. 

lY.  The  question  on  the  Mortmain  Act  cannot  be  said  any 
longer  to  exist  in  the  cause.  It  is  agreed  on  all  hands,  that 
the  statute  does  not  apply  to  India.  With  respect  to  the 
application  of  the  fund,  should  the  execution  of  the  bequest  be 
found  impossible,  their  Lordships  decline  giving  any  directions, 
because  it  might  produce  an  impression  that  they  doubt  the 
possibility.  Whereas,  upon  all  the  facts  in  the  case,  and  all 
that  is  known  of  the  state  of  affairs  in  the  East  Indies,  they 
entertain  no  doubt  whatever  respecting  it. 

V.  The  Court  below  properly  ordered  the  costs  of  all  parties 
to  be  taxed,  as  between  solicitor  and  client,  and  paid  out  of 
the  general  fund  standing  to  the  credit  of  the  four  causes. 
The  costs  and  charges  of  the  present  ^appeal  must  be  taxed  in 
like  manner  as  between  solicitor  and  client,  and  paid  out  of  the 
fund  standing  to  the  general  credit  of  the  cause,  the  sum  advanced 
being  liable  to  apportionment  among  the  funds ;  when  the  cause 
goes  back  to  the  Supreme  Court. 
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On  Appeal  prom  the  Prerogative  Court  op  Canterbury  (i). 

ANNA  MARIA  WELCH  and  LUCY  ALLEN  WELCH 
Vj  NATHANIEL  PHILLIPS  (2). 

(1  Moore,  P.  C.  299—308.) 

The  rule  of  law  is,  tliat  if  a  will  be  traced  to  the  poeeession  of  the 
deceased,  and  last  seen  there,  is  not  forthcoming  on  his  death,  it  is 
presumed  to  have  been  destroyed  by  himself,  and  that  presumption 
must  prevail,  unless  there  is  sufficient  evidence  to  repel  it,  and  to 
raise  a  higher  degree  of  probability  to  the  contrary.  The  onus  of 
proof  in  such  cases  lies  upon  the  party  propounding  the  will. 

This  was  an  appeal  from  a  decree  of  the  Prerogative  Court, 
admitting  to  probate  the  copy  of  a  will,  dated  the  29th   May, 

(2)  Sugden  v.  Lord  St,  Leonards 
(1876)  1  P.  Div.  154,  45  L.  J.  P. 
49;  Homerton  v.  Hewett  (1872)  25 
L.  T.  (N.  S.)  854. 

6—2 


(1)  Present :  Lord  Brougham,  Mr. 
Baion  Parke,  Mr.  Justice  Bosanquet, 
and  the  Chief  Judge  of  the  Court 
of  Bankruptcy. 


1836. 
Dec,  13. 

Parke,  B. 

[299] 
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Welch  1825,  as  the  last  will  of  Mrs.  Hannah  Leader  Arnold,  the 
Phillips,  mother  of  Emma  Docia  Phillips,  the  wife  of  the  respondent; 
the  deceased  having  made  and  published  a  previous  will  on  the 
8th  of  November,  1820,  which  was  found  at  her  decease  uncancelled, 
and,  as  it  was  insisted,  unrevoked,  by  the  subsequent  instrument 
of  the  29th  May,  1825. 

The  facts  and  circumstances  of  the  case,  as  proved  in  evidence, 
and  upon  which  the  question  of  intention  turned,  are  fully  stated 
in  the  judgment.  Bespecting  the  principles  of  law,  which  allow 
a  previous  uncancelled  will  to  be  set  up  by  the  destruction  or 
revocation  of  a  subsequent  one, — 

[  800  ]  Br.  Addams  and  Mr.  Whately,  for  the  appellants : 

Cited  4  Bum's  Ecc.  Law,  198  (6) ;  Ex  parte  HellieVy  3  Atk.  798 ; 
Glazier  v.  Glazier,  4  Barn.  2512,  Lofft,  575 ;  Wilson  v.  Wilmn, 
8  Phil.  548 ;  Uaticke  v.  Bawden,  2  Addams,  116 ;  Kirkcudbright 
V.  Kirkcvdbright,  1  Hag.  325 ;  Colvin  v.  Eraser,  2  Hag.  266 ; 
LHUh  v.  LiUie,  3  Hag.  184. 

Dr.  PkiUimore  and  Dr.  Lushington,  for  the  respondent : 

Cited  Rickards  v.  Mumfordy  2  Phil.  23 ;  Gibbens  v.  Cross,  2 
Addams,  455 ;  Helyar  v.  Helyar,  1  Lee,  472 ;  Whitehead  v. 
Jennings,  ib.  510 ;  Burt  v.  Burt,  ib.  511 ;  Moore  v.  De  la  Tone, 
1  Phil.  375,  406 ;  Horton  and  Dickens  v.  Head,  8  Phil.  26,  32 ; 
Johnston  v.  Johnston,  1  Phil.  447. 

Parke,  B.  : 

There  are  two  questions,  both  of  fact,  for  the  decision  of  their 
Lordships  on  this  appeal.  First,  whether  the  deceased  cancelled 
or  destroyed  a  second  will,  animo  revocandi;  and  secondly, 
whether,  if  she  did  so,  she  intended  to  revive  a  prior  will,  or 
to  die  intestate.  The  learned  Judge  of  the  Prerogative  Court, 
though  with  much  doubt  and  hesitation,  gave  his  opinion  that 
the  second  will  was  not  revoked,  and  therefore  decreed  probate 
of  an  authentic  copy  of  it.  Upon  a  careful  consideration  of  the 
evidence  which  has  been  laid  before  us,  and  been  commented 
upon  with  great  acuteness  and  ability  on  both  sides,  we  feel 
ourselves  obliged  to  come  to  the  conclusion,  that  the  second 
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will  was  revoked,  and  that  the  deceased  did  mean  the  former       Wblch 
will  to  take  effect.  Phillips. 

These  facts  were  admitted  on  both  sides :  that  the  ^deceased  [  *30i  ] 
made  a  will  on  the  8th  November,  1820,  by  which  she  left  to  her 
daughter  and  only  child,  who  had  then  been  married  about  a  year 
and  three  quarters  to  a  Mr.  Phillips,  all  her  personal  property, 
consisting  of  about  1,400Z.  in  the  funds,  and  some  furniture, 
plate,  and  effects,  of  the  value  of  about  250Z.,  for  her  separate 
use  for  life;  and  if  she  died  leaving  no  children,  then  the 
pecuniary  part  of  her  property  was  to  go  to  Mrs.  Welch,  the 
wife  of  her  nephew,  one  of  the  appellants,  for  her  separate  usCf 
and  contingently  to  the  other  appellants;  the  other  part,  not 
pecuniary,  to  be  at  Mrs.  Phillips's  absolute  disposal.  This 
will  was  left  by  her,  sealed,  in  the  custody  of  Mr.  Welch, 
uncancelled,  at  the  time  of  her  death,  25th  January,  1888. 
On  29th  May,  1825,  the  deceased  made  another  will,  and  by 
it  she  bequeathed,  in  substance,  all  her  personal  property  to 
Mrs.  Phillips,  to  her  separate  use.  She  had  prepared  this  will 
herself,  and  she  kept  it  in  her  own  custody.  It  remained  there 
in  1826,  when  it  was  copied  by  a  Mrs.  Wadman,  at  her  request, 
for  the  purpose  of  her  taking  the  opinion  of  her  husband,  a 
barrister,  on  its  validity.  From  that  time  the  original  was 
never  again  seen ;  but  immediately  after  her  death,  the  original 
will  was  discovered  on  the  search  that  took  place  in  her  repositories. 
Another  circumstance  may  be  added  as  undisputed,  and  proved 
by  a  witness  for  the  respondent,  and  not  questioned  on  either 
side,  that  the  deceased,  on  her  death-bed,  when  she  knew  she 
was  dying,  solemnly  declared  '^  she  had  made  her  will ; ''  an 
expression  which  may  suit  either  of  the  two  wills,  but  which  is 
utterly  inconsistent  with  her  having  none. 

Upon  these  facts  it  is  perfectly  clear,  that  the  deceased  did 
not  mean  to  die  intestate,  and  that  she  had  *a  will.  The  only  [  *302  j 
question,  therefore,  which  remains  is,  which  of  the  two  wills 
executed  by  her  was  her  last  will  ?  If  that  of  1826  had  been 
cancelled  by  her,  animo  revocandi,  that  of  1820  was  undoubtedly 
her  last  will ;  if  not,  the  will  of  1825  was  her  last  will,  and  the 
probate  given  was  properly  decreed.  The  point,  therefore,  to  be 
determined,  is,  whether  the  will  of  1826  had  been  cancelled. 
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Welch  Now  the  rule  of  the  law  of  evidence  on  this  subject,  as 

Phillips,  established  by  a  course  of  decisions  in  the  Ecclesiastical  Court, 
is  this :  that  if  a  will,  traced  to  the  possession  of  the  deceased, 
and  last  s^en  there,  is  not  forthcoming  on  his  death,  it  is 
presumed  to  have  been  destroyed  by  himself;  and  that  pre- 
sumption must  have  effect,  unless  there  is  sufficient  evidence 
to  repel  it.  It  is  a  presumption  founded  on  good  sense ;  for 
it  is  highly  reasonable  to  suppose  that  an  instrument  of  so 
much  importance  would  be  carefully  preserved,  by  a  person 
of  ordinary  caution,  in  some  place  of  safety,  and  would  not  be 
either  lost  or  stolen ;  and  if,  on  the  death  of  the  maker,  it  is 
not  found  in  his  usual  repositories,  or  else  where  he  resides, 
it  is  in  a  high  degree  probable,  that  the  deceased  himself  has 
purposely  destroyed  it.  But  this  presumption,  like  all  others 
of  fact,  may  be  rebutted  by  others  which  raise  a  higher  degree 
of  probability  to  the  contrary. 

The  onus  of  proof  of  such  circumstances,  is  undoubtedly  on 
the  party  propounding  the  will  (i). 

The  question  then  is :  Have  then  the  respondents  in  this  case 
satisfied  the  exigencies  of  the  law,  by  giving  such  evidence 
as  ought  to  raise  in  our  minds  a  stronger  presumption  that 
[  •803  ]  the  will  of  1825  was  not  *purposely  destroyed  ?  We  are  all  of 
opinion,  on  a  careful  review  of  the  facts,  that  he  has  not ;  and 
that  there  are,  on  the  other  hand,  strong  averments  which 
confirm  the  presumption  that  the  will  of  1825  was  cancelled. 

To  raise  a  contrary  inference,  the  respondent  places  much 
reliance  on  the  proof  of  the  deceased's  declaration,  that  Mr.  and 
Mrs.  Phillips  would  inherit  her  property,  on  her  expressions 
of  affection  and  regard  to  them,  and  of  acts  of  confidence 
in  Mr.  Phillips,  and  on  evidence  of  contrary  feeling  towards 
Mr.  and  Mrs.  Welch.  In  our  judgment,  however,  all  these 
circumstances  are  of  little  or  no  importance  on  this  issue.  The 
declaration  that  the  respondent  and  his  wife  would  succeed  to 
her  property,  are  perfectly  reconcilable  with  the  will  of  1820, 
by  which  Mrs.  Phillips  takes  a  life  interest  in  the  whole,  and  in 
the  furniture  and  plate  the  power  of  disposition,  in  case  she 
should  die  without  children  living  at  her  death  ;  and  such  of 

(1)  Colvin  V.  Frazer;  Lillie  v.  Lillie, 
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the  declarations  (and  these  are,  I  believe,  the  greater  part)  which       wsloh 

related  to  her  effects,  not  of  a  pecuniary  nature,  agree  just  as     Phillips. 

well  with  the  will  of  1820,  after  destruction  of  the  codicil,  as 

that  of  1825,  for  there  was  not  much  likelihood  of  Mrs.  Phillips 

having  a  family,  and  the  difference  between  the  disposals  in 

the  two  wills  was  therefore  trifling.    With  neither  will  do  they 

exactly  accord,  because  under  neither  does  Mr.  Phillips  take 

anything.    As  to  the  expressions  of  affection  and  regard  to 

the  respondent  and  his  wife,  they  are  in  no  way  inconsistent 

with  the  will  of  1820,  by  which  the  daughter  is  provided  for, 

for  life,  and  her  children  after  her ;  and  Mr.  Phillips,  it  is  to 

be  recollected,  would  take  his  wife's  share  of  all  the  settled 

property.    The  confidence  in  the  respondent,  evinced  by  giving 

him  *a  power  of  attorney  to  receive  the  small  dividends  due  to      [  •304  ] 

the  deceased,  would  be  of  little  moment,   if  it  had  occurred 

immediately  after  the  will  of    1825,  and  been  contiuued  to 

her  death ;    but  it  appears,  from  the  second  article  of  the 

respondent's  allegation,  that    this    power  was  given  to    him 

about  1828,  and,  consequently,  long  before  the  will  of  1825  was 

made.    It  is,  therefore,  of  no  weight  whatever  in  the  case.     And 

with  respect  to  the  declarations  of  antipathy  to  Mr.  Welch, 

admitting  them  to  be  proved,  they  raise  no  presumption  against 

the  will  of  the  testatrix,  which  does  not  benefit  him  at  all,  but 

leaves  the  interest  in  the  residue  to  Mrs.  Welch's  separate 

use ;  and  there  is  no  satisfactory  proof  of  any  antipathy  against 

her ;  for  such  is  not  to  be  inferred  from  some  expressions  towards 

her,  which  might  occasionally  drop  from  a  person  of  advanced 

age,  and  of  irritable  temper,  as  Mrs.  Arnold  was. 

All  these  circumstances  are,  in  our  judgment,  of  very  little 
importance  in  deciding  this  question.  The  only  material 
evidence  which  the  respondent  brings  forward,  is  that  of  Mr. 
Bowring.  This  gentleman  was  one  of  the  witnesses  to  the 
will  of  1825.  He  deposes,  that  on  several  occasions  after  the 
execution  of  that  will,  the  deceased  alluded  to  it,  reminds  him 
that  he  had  witnessed  it,  and  that  she  would  give  everything 
to  her  daughter.  He  says,  he  is  certain  she  had  done  so  in 
the  last  year  of  her  life,  but  he  cannot  state  it  more  particularly ; 
"he  cannot  at  all  give  the  dates."    Now  it  is  by  no  means 
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Welch       perfectly  clear,  that  in  this  conversation  the  deceased  alluded 

Phillips,     to  the  will  as  then  subsisting;    she  was  an  old  lady,  fond  of 

concealment,  as  the  witness  says,  and  might  refer  to  this  as 

a  bygone  transaction.   But  admitting  that  she  meant  to  acknow- 

[  •306  ]  ledge  *the  will  of  1825,  as  then  being  in  existence,  this  evidence 
only  proves  that  the  will  was  not  then  destroyed,  and  narrows 
the  period  within  which  the  presumption  of  its  destruction  is 
to  take  place  to  some  part  of  the  last  year  of  her  life.  But 
how  does  this  rebut  the  presumption  altogether  ?  Does  not  the 
probability  still  exist  that  the  will  was  subsequently  destroyed  ? 
On  the  other  hand,  there  are  some  circumstances  which 
strengthen  the  supposition,  that  the  will  was  not  lost  or 
abstracted.  The  deceased  was  a  careful  person.  She  told 
Mrs.  Nicholson  she  should  take  care  of  the  will,  and  put  it 
in  her  little  red  trunk,  where  she  kept  her  money  and  papers 
of  consequence.  We  may  infer  that  it  was  not  found  in  that 
repository,  and  if  the  box  itself  had  been  missing  that  fact 
would  have  been  proved.  The  testatrix  was  surrounded  by 
persons  not  likely  to  abstract  such  a  will.  But  the  most 
material  fact,  and  which,  if  true,  in  our  judgment  is  decisive 
of  this  case,  is,  the  order  in  September,  1832,  for  the  destruction 
of  the  codicil  left  in  the  care  of  Mr.  Welch,  whilst  the  will  itself, 
deposited  in  the  same  hands,  was  left  untouched. 

A  doubt  is  thrown  on  the  veracity  of  Mrs.  Winter,  the  witness 
who  proves  this  transaction,  on  the  ground  of  the  contradiction 
between  her  evidence  and  that  of  Mr.  Welch,  the  other  witness 
to  the  codicil  and  its  contents.  We  do  not  think,  however,  on 
contrasting  their  testimony,  that  such  contradiction  necessarily 
exists.  Mrs.  Winter  swears  that  the  deceased  told  her  the 
contents  of  the  codicil  were,  to  give  her  plate  and  furniture, 
at  Mrs.  Phillips's  death,  to  Mrs.  Welch.  She  says  she  was 
on  intimate  terms  with  the  deceased,   who   might    therefore 

[  •306  ]  choose  to  confide  the  contents  of  the  *codicil  to  her.  Mr. 
Winter  states  that  she  read,  what  he  supposes  to  be  all  the 
codicil,  to  him,  and  she  said  it  was  to  leave  the  plate  and 
furniture  to  Mrs.  Phillips,  and  did  not  mention  the  Welch's. 
She  did  not  shew  even  the  codicil  itself.  What  improbability 
is  there  in  supposing  that  she  did  not  wish  him  to  know  all 
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the  provisions  of  her  codicil?    That  she  was  more  reserved       Welch 

towards  him  than  Mrs.  Winter  is  clear,  for  she  does  not  disclose     Phillips. 

to  him  the  name  of  the  person  who  was  to  keep  it ;  she  said  it 

was  a  friend ;  but  to  Mrs.  Winter  she  communicates  the  fact  of 

delivering  the  codicil  to  Mr.  Welch,  her  nephew.     It  is,  besides, 

most  likely  that  the  contents  were  as  Mrs.  Winter  deposes,  for 

as  the   will  had  clearly  left  to  Mrs.   Phillips  the  plate  and 

furniture,  with  a  like  power  of  disposing  of  them  if  she  had  no 

children,  and  there  was,  most  likely,  no  great  chance  of  her 

having  any  in  1821,  the  probability  is,  that  Mrs.  Arnold  would 

not  make  a  codicil  merely  to  give  Mrs.  Phillips  the  same  power 

which  she  had  substantially  by  the  will;  but  it  is  very  likely 

that  if  she   made  a  codicil  it  would  alter  the  will  in  some 

material  point,  and  the  contents,  as  deposed  to  by  Mrs.  Winter, 

would  have   that  effect.    We  are  disposed,  therefore,  to  rely 

hilly  on  her  testimony;  whatever  doubt  may  be  entertained, 

from  her  acknowledged  want  of  memory,  as  to  her  accuracy  in 

reporting  conversations,  always  so  apt  to  be  forgotten,  mistaken, 

or  misapprehended.     There  cannot  be  any  reasonable  doubt, 

as  to  her  statements  of  facts  being  substantially  correct;  and 

these  facts  are,  that  some  sort  of  codicU  to  the  will  of  1820 

was  made,  on  or  about  the  year  1821 ;  that  the  codicil  was 

placed  by  her  directions  in  the  hands  of  Mr.  Welch,  who  then 

had  the  will ;  that  she  gave  an  order  in  1882  to  destroy  *the       [  •807  ] 

codicil,  but  not  the  will.    Without  relying  on  what  the  deceased 

8aid  at  the  time,  and  whatever  the  contents  of  the  codicil  were, 

the  circumstance  is  most  important  to  shew,  that  the  deceased 

considered  that  will  as  then  operating,  which  it  could  not  be 

onless  the  will  of  1825  had  been  then  cancelled.     The  deceased 

knew  that  the  first  will  and  codicil  would  be  in  force,  unless  she 

executed  the  second,  for  Mrs.  Nicholson's  evidence  shews  that 

8he  made  her  second  will  avowedly  for  the  purpose  of  revoking 

her  first.     The  fact,  therefore,  of  recognising  the  codicil  is  a 

proof,  that  she  must  have  then  annulled  the  second  will ;  and, 

at  the  same  time,   the  order  to  cancel  that  codicil,  and  not 

the  will,  is  an  implied  direction  still  to  keep  the  first  will,  and 

amounts  to  a  recc^ition  of  its  validity,  and  cannot,  as  we  think, 

be  satisfactorily  explained  in  any  other  way. 
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Welch  But  if  to  this  circamstance  we  add  the  remarkable  declaration 

Phillips,  sworn  to  by  Mrs.  Winter,  as  to  which  she  could  hardly  be 
mistaken,  when  the  deceased,  the  last  time  that  she  saw  her, 
and  when  she  gave  directions  to  have  the  codicil  destroyed,  put 
her  hand  on  Mrs.  Winter,  and  said,  ''  Tell  Maria  (Mrs.  Welch) 
I  have  not  made  another  will,  nor  ever  will ;"  which  is  referable 
only  to  that  will  which  Mr.  Welch  had  in  his  custody.  We  feel 
fully  satisfied,  that  the  will  of  1825  must  then  have  ceased  to 
operate ;  and  there  is  no  question  but  that  if  that  will  had  been 
destroyed,  the  will  of  1820  was  in  full  force. 

Upon  the  whole  evidence,  therefore,  we  think  that  the  respon- 
dent had  not  rebutted  the  presumption  that  the  will  of  1825 
had  been  cancelled  by  the  deceased  herself ;  but,  on  the  contrary, 
that  the  weight  of  evidence  is  in  favour  of  that  supposition. 
[  808  ]  Their  Lordships,  therefore,  will  advise  his  Majesty  to  reverse 

the  decree  of  the  Prerogative  Court,  and  to  direct  probate  of  the 
will  of  1820,  to  be  granted  to  the  personal  representatives  of  the 
residuary  legatee. 


On  Appeal  fbom  the  Arches  Court  of  Canterbury  (i). 
1837.  THOMAS  MOULDEN  SHERWOOD  v.  ROBERT 

Nov,  2%.  ±lAx  (2). 

^^^'  (1  Moore,  P.  C.  353—403.) 

[  363  ]  The  Act  5  &  6  Will.  IV.  c.  54,  provides  that  all  marriages  which  shall 

have  been  celebrated  before  the  passing  of  the  Act,  between  persons 
being  within  the  prohibited  degrees  of  affinity,  shall  not  thereafter  be 
annulled  for  that  cause  by  any  sentence  of  the  Ecclesiastical  Court,  unless 
pronounced  in  a  suit  which  shall  be  depending  at  the  time  of  the  passing 
of  the  Act:  Held,  that  the  issuing  of  the  citation  in  a  cause  of  nullity  of 
marriage  seven  days  previous  to  the  Act  receiving  the  Boyal  assent  was 
within  the  meaning  of  the  Act,  so  as  to  constitute  a  suit  **  depending." 

The  patria  potestas  of  the  civil  law  as  respects  the  marriage  of  children 
was  abolished  by  the  canon  law,  which  is  the  law  by  which  marriages  are 

(1)  Present:  Lord  Brougham,  Mr.  ElphimUmt  v.  Furchas  (1870)  L.  E. 
Baron  Parke,  the  Chief  Judge  of  the  3  P.  C.  245,  254,  39  L.  J.  Ecc.  124  ; 
Court  of  Bankruptcy,  and  Sir  John  discussed  and  approved  in  judgments, 
NichoU.  R,  V.  Bishop  of  Oxford  (1879)  4  Q.  B. 

(2)  Eeferred  to  by  Sir  E.  Philli-  Div.  525,  571,  585,  591,  48  L.  J. 
MORE  as  a  case  ' '  of  great  importance, ''  Q.  B.  609. 


TOL.  xun.]     1887.     P.  C.     1  MOORE,  P.  C.  353—364.  91 

goyemed  in  this  country,  except  so  far  as  it  has  been  restricted  by  the      Shbbwood 
Marriage  Acts.  v. 

Any  interest,  however  slight,  provided  it  be  specific  and  pecuniary,  ^a,y, 

whether  to  be  secured  in  a  contingent  right,  or  released  from  a  possible 
l^al  obligation,  is  sufficient  to  entitle  a  party  to  sustain  a  suit  in  the 
Ecclesiastical  Court  for  nullity  of  marriage,  on  the  ground  of  affinity. 

Where,  therefore,  a  father  brought  a  suit  to  dissolve  a  marriage 
contracted  by  his  daughter,  after  she  was  of  age,  by  reason  of  incest: 
Held,  that  his  possible  liability,  under  the  43rd  of  Eliz.  c.  2,  to  maintain 
the  issue  of  the  marriage,  if  legitimate,  in  case  of  the  death  or  impotency 
of  the  parents,  was  an  interest  sufficient  to  entitle  him  to  sustain  the 
suit ;  and  a  sentence  of  nullity  of  marriage  was  pronounced  therein. 

This  was  an  appeal  in  a  cause  of  nullity  of  marriage,  by  reason 
of  affinity,  promoted  by  the  respondent  against  the  appellant 
and  Emma  Sarah  Bay,  his  daughter,  under  the  following 
circumstances : 

Mr.  Bay,  by  his  marriage,  amongst  other  children  had  two        [  354  ] 
daughters,  Anna  Bachael  Louisa,  and  Emma  Sarah  Bay. 

On  the  17th  July,  1827,  Mr.  Sherwood,  the  appellant,  was 
married  to  Anna  Bachael  Louisa,  who  died  on  the  8rd  of  April, 
1834,  leaving  her  husband  and  two  children,  the  issue  of  the 
marriage,  surviving.  On  the  29th  of  June,  1885,  the  appellant 
was  married  to  Emma  Sarah  Bay,  the  sister  of  his  former  wife. 
The  marriage  was  secret  and  clandestine,  Miss  Bay  having  gone 
from  her  father's  house  at  Edmonton  to  the  church  of  St.  Mary, 
Whitechapel,  where  the  ceremony  was  performed,  and  immediately 
after  returned  to  her  father's,  where  she  continued  to  reside,  and 
bad  never  lived  or  cohabited  with  Mr.  Sherwood  as  his  wife. 

The  marriage  was  not  discovered  until  Saturday  the  22nd  of 
August  following;  and  on  Monday  the  24th  of  that  month  a 
citation,  returnable  the  third  day  after  service,  issued  from  the 
Consistory  Court  of  London,  at  the  suit  of  the  respondent,  ''  as 
the  natural  and  lawful  father  of  Emma  Sarah  Bay,  falsely  calling 
herself  Emma  Sarah  Sherwood,  and,  as  such,  a  person  interested 
in  the  legitimacy  or  illegitimacy  of  her  issue,"  calling  on  the 
appellant,  Mr.  Sherwood,  and  Emma  Sarah  Bay,  to  answer  in  a 
cause  of  nullity  of  marriage,  by  reason  of  incest. 

The  citation  was  served  personally  on  both  parties  on  the  day 
it  issued. 

On  the  81st  of  August,  1885,  the  Act  5  &  6  Will.  IV.  c.  64, 
intituled,  "  An  Act  to  render  certain  Marriages  valid,  and  to 
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Shbbwood     alter  the  Law  with  respect  to   certain  voidable   Marriages," 
Ray.         received  the   Royal    assent.     After   reciting,   that    "Whereas 

[  *355  ]  marriages  between  ^persons  within  the  prohibited  degrees  are 
voidable  only  by  sentence  of  the  Ecclesiastical  Court,  pronounced 
during  the  lifetime  of  both  the  parties  thereto,  and  it  is  unreason- 
able that  the  state  and  condition  of  the  children  of  marriages 
between  persons  within  the  prohibited  degrees  of  affinity  should 
remain  unsettled  during  so  long  a  period,  and  it  is  fitting  that 
all  marriages  which  may  hereafter  be  celebrated  between  persons 
within  the  prohibited  degrees  of  consanguinity  or  affinity  should 
be  ipao  facto  void,  and  not  merely  voidable,"  it  enacts,  "  That  all 
marriages  which  shall  have  been  celebrated  before  the  passing  of 
the  Act,  between  persons  being  within  the  prohibited  degrees  of 
affinity,  shall  not  thereafter  be  annulled  for  that  cause,  by  any 
sentence  of  the  Ecclesiastical  Court,  unless  pronounced  in  a  suit 
which  shall  be  depending  at  the  time  of  the  passing  of  the  Act : 
provided  that  nothing  hereinbefore  enacted  shall  affect  marriages 
between  persons  being  within  the  prohibited  degrees  of  consan- 
guinity :"  and  it  also  enacts,  sec.  2,  "  That  all  marriages  which 
shall  thereafter  be  celebrated  between  persons  within  the  pro- 
hibited degrees  of  consanguinity  or  affinity  shall  be  absolutely 
null  and  void,  to  all  intents  and  purposes  whatsoever  "  (i). 

[  866  ]  On  the  9th  of  September  following  (being  the  first  court  day 

[  ♦857  ]  after  service  of  the  citation),  an  appearance  *was  given  both  for 
Mr.  Bay  and  his  daughter ;  and  on  the  same  day  a  hbel  was 

[  ♦sss  ]  brought  in  on  behalf  of  *Mr.  Ray,  setting  forth  the  circumstances 
of  the  marriage,  and  alleging  its  illegality,  as  contrary  to  the 

[  ♦SSQ  ]  *99th  canon  of  1603,  being  within  the  degrees  prohibited  by  the 
laws  of  God,  expressed  in  a  table  set  forth  by  authority  in  the 
year  1563. 

On  the  14th  of  October  Mr.  Sherwood'a  proxy  appeared  for 
him ;  the  appearance  was  absolute,  and  not  under  protest. 

On  the  14th  of  November,  additional  articles  were  exhibited  on 
the  part  of  Mr.  Ray,  alleging,  among  other  things,  ''  that  Emma 
Sarah  Ray  had  become  entitled  to,  and  was  possessed  of,  con- 
siderable sums  of  money  or  shares  of  Three  per  cent.  Stock, 
bequeathed  to  her  by  Henry  Barker,  her  maternal  great  uncle, 
(1)  See  note  at  end  of  case. 
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*and  to  which,  with  other  personal  estate  of  the  said  Emma    shbbwood 
Sarah  Bay,  he  the  said  Bobert  Bay,  her  natural  and  lawful         bat. 
father,  would  be  entitled  in  case  of  her  death,  a  single  woman,       [  *3eo  ] 
without  lawful  issue  and  intestate." 

The  admission,  both  of  the  libel  and  additional  articles,  was 
opposed,  and  on  the  18th  of  January,  1886,  the  Judge  of  the 
Consistory  Court  (Dr.  Lushington)  rejected  the  libel  and 
additional  articles. 

From  this  decree  Mr.  Bay  appealed  to  the  Arches  Court  of 
Canterbury ;  and  on  the  5th  of  July,  1886,  the  appeal  came  on 
for  hearing  before  that  Court,  when  the  learned  Judge  (Sir 
Hbrbbbt  Jenner)  having  taken  time  jto  consider,  pronounced  for 
the  appeal,  and  admitted  the  libel  and  additional  articles  (i). 

Mr.  Sherwood  appealed  from  this  decision  to  his  Majesty 
in  Council. 

Dr.  Addams  and  Mr.  C.  Austin,  for  the  appellant. 

The  King's  Advocate  {Sir  John  Dodson)  and  Mr.  Serjeant 
Wilde,  K.  S.,  with  whom  was  Sir  William  FoUett,  K.  C,  and 
Mr.  M.  D.  HiU,  K.  C,  for  the  respondent. 

Dr.  Addams  : 

This  is  a  cause  in  which  the  marriage  is  not  void,  but  only 
voidable;  until  therefore  it  is  declared  void,  Mrs.  Sherwood 
is  entitled  to  the  status  of  her  husband  ;  if  he  die  pending  these 
proceedings  she  alone  will  be  entitled  to  administration;  or  if 
she  die,  she  will  die  his  wife,  and  the  children,  if  there  are  any 
of  the  marriage,  will  be  legitimate :  Elliot  v.  Gurr  (2). 

There  are  two  questions  for  the  determination  of  the  Court :  [  36i  ] 

First,  whether  the  marriage  is  within  the  recent  statute  of 
5  &  6  Will.  IV.  c.  64. 

Second,  whether  Mr.  Bay,  the  father  of  this  lady,  has  such 
an  interest  in  the  marriage  as  entitles  him  to  question  its 
validity  in  the  Ecclesiastical  Court. 

With  regard  to  the  first  point,  we  must  look  to  the  words  of 
the  Act  of  ParUament.    The  marriage  was  celebrated  some  time 

(1)  See  both  judgmente  reported,         (2)  2  Phil.  Bep.  16,  18.    See  ako 
1  Curt.  173  &  193.  Hinks  v.  Harris,  Cath,  271. 
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shbbwoqd  before  the  passing  of  the  Act,  and  therefore,  if  not  within  the 
Bat.  exception  in  the  Act,  is  valid  to  all  intents  and  purposes,  and 
cannot  be  dissolved  by  any  sentence  of  the  Ecclesiastical  Court, 
whereas,  if  it  is  not  within  the  exception  of  the  Act,  it  is  abso- 
lutely void.  This  is  the  dilemma  in  which  the  party  seeking  to 
dissolve  this  marriage  is  ;  and  in  order  to  extricate  himself  from 
it,  Mr.  Bay  insists,  that  the  citation  having  issued  on  the  24th  of 
August,  seven  days  before  the  Act  of  Parliament  received  the 
Boyal  assent,  he  is  within  the  provision  for  the  saving  of  suits 
then  existing,  and  that  in  the  words  of  the  statute  this  was  a  suit 
''  depending  at  the  time  Of  the  passing  of  the  Act." 

Now  this  involves  the  main  question  in  the  case,  viz.  in  what 
sense  the  Legislature  has  used  the  word  "  depending."  It  is 
clear,  both  from  the  title  as  well  as  the  provisions  of  the  Act,  that 
the  object  of  the  Legislature  was  to  validate  marriages  heretofore 
questionable,  as  well  as  to  prevent  such  marriages  in  future. 

The  exception  is  of  suits  "  depending,"  that  is  not  merely 
commenced,  brrt  so  commenced  as  to  be  actually  depending ; 
the  term  has  been  used  advisedly,  and  cannot  be  rejected  as 
surplusage.  In  all  statutes  where  there  is  a  limitation  to  actions, 
[♦362]  the  word  "commenced,"  *or  "brought,"  is  used:  thus  in 
81  Eliz.  c.  6,  sec.  8,  5,  6,  the  words  are,  "  had,  sued,  commenced, 
or  brought ; "  and  in  the  27  Geo.  III.  c.  44,  for  the  limitation  of 
suits  in  the  Ecclesiastical  Court,  it  is  enacted  that  no  suit  shall 
be  "  commenced,"  for  the  offences  therein  enumerated  after  the 
expiration  of  eight  calendar  months.  This  is  a  plenary  cause, 
and  must  be  governed  by  the  rules  of  the  Ecclesiastical  Courts, 
or,  in  other  words,  by  the  canon  law.  To  constitute  a  suit 
depending  in  these  Courts,  there  must  be  litis  contestatioy  it  is  not 
sufficient  that  there  be  litis  pendentia;  and  to  constitute  the  litis 
contestaUo  the  parties  must  have  joined  issue,  that  is  the  doctrine 
of  Lord  Stowell  in  Bowzer  v.  Ricketts  (i). 

The  same  rule  is  laid  down  by  Maranta :  "  Judicium^  lis, 
instantia  et  causa,  qualiter  accipiuntur,  Et  quid  unumquodqv£ 
illoruni "  (2). 

It  is  not,  therefore,  enough  that  the  cause  should  have  begun, 
but  it  must  have  begun  to  depend,  that  is  the  true  intent  of  the 
(1)  1  Hagg.  Cons.  Rep.  214.  (2)  Par.  V.  p.  180,  pi.  64. 
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statote,  and  is  conformable  to  the  practice  in  the  Ecclesiastical    Shebwood 
Courts  (1).  R^Y. 

The  Act  27  Geo.  III.  c.  44,  limits  the  period  for  bringing  suits 
in  the  Ecclesiastical  Court,  for  defamation  to  six  months,  from 
the  time  when  such  defamatory  words  shall. have  been  uttered  ; 
and  for  fornication,  incontinence,  or  striking  or  brawling  in  a 
church,  to  eight  months  from  the  time  when  such  offence  shall 
have  been  committed.  The  word  there  used  is  ''  commenced." 
There  has  been  no  decision  upon  that  statute;  but  it  is  plain 
that  the  Legislature  have  here  intended  a  marked  distinction, 
by  using  the  word  "  depending"  instead  of  "  commenced." 

By  the  civil  and  canon  law,  criminal  suits  must  be  commenced       [  ^^  ] 
within  two,  and  civil  suits  within  three  years  (2). 

That  is  not  an  obsolete  doctrine,  as  is  proved  by  the  case 
of  Bowzer  v.  RieketU. 

The  Clementine  Constitution,  B.  ii.  tit.  6,  ch.  2,  recognises  the 
distinction  between  a  citation  calling  upon  a  party  to  appear,  and 
one  setting  forth  the  right  of  action,  and  treats  the  former  as  a 
criminal  proceeding. 

The  citation  here  does  not  shew  the  cause  of  action  ;  it  is  only 
for  an  appearance.  Now  a  party  may  be  cited  to  appear  in  a 
cause  which,  when  litigated,  shall  have  a  totally  different  object 
from  that  originally  contemplated :  as  in  a  suit  for  the  restitution 
of  conjugal  rights,  if  the  wife  plead  cruelty  and  adultery,  the 
suit  becomes  one  for  divorce :  in  such  a  case  how  can  the  cause 
be  said  to  be  depending  before  there  has  been  contestatio  litis  ? 

No  analogy  can  be  drawn  from  the  decisions  at  common  law. 
The  case  of  Smith  v.  Johnson  (s)  decided,  for  the  first  time,  that 
the  suing  out  a  latitat  was  the  commencement  of  a  suit  within 
the  meaning  of  the  Statute  of  Limitations  (4) ;  but  that  decision 
turned  entirely  on  the  wording  of  the  statute,  which  enacts,  that 
all  actions  shall  be  conmienced  and  sued,  &c.  within  six  years ; 
had  the  Act  used  the  word  ''  depending,"  the  decision  would  have 
been  different. 
The  statute  of  4  Ann.  c.  16,  s.  22  (5),  providing  against  the 

(1)  Outram,  1  vol.  p.  21  ;  Conset.  (3)  Burrow,  950. 
Ecc.  Prac.  p.  85.  (4)  21  Jac.  I.  c.  16. 

(2)  Clarke*8Praxi8,tit.  118, 119.  &c.  (5)  Eep.  42  &  43  Vict.  c.  59. 
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suBBwooD    issaing  of  a  subpoena  before  bill  filed,  effectually  decides  what  is 

Bay.         ^^^  commencement  of  a  suit  in  equity;   *before  that  statute, 

[  *364  ]       lis  pendens  originated  from  the  teste  of  the  svipoena,  not  from 

the  filing  the  bill :   Pigott  v.  Nowen  (i)  ;  but  there  has  always 

been  a  wide  distinction  between  lis  pendens  and  Us  mota  (2). 

II.  The  interest  to  sustain  this  suit  must  be  a  pecuniary 
interest:  Faremouth  v.  Watson  (3);  Hale's  case  (4).  No  person, 
on  account  either  of  affinity  or  consanguinity,  can  sustain  such  a 
suit ;  the  interest  in  the  status  of  the  children  of  the  marriage  is 
not  sufficient ;  a  pecuniary  interest,  which  alone  is  sufficient,  is 
not  relied  on  by  the  respondent :  Turner  v.  Meyers  (6).  Suits  of 
this  nature  are  comparatively  modem :  Duchess  of  Kingston's 
case  (6) ;  Harvey  v.  Collins  (7) ;  Gompton  v.  Bear  croft  (s). 

The  criminal  proceeding  has  been  almost  entirely  abandoned ; 
the  object  being,  not  the  punishment  of  the  parties,  but  the 
dissolution  of  the  marriage. 

There  is  no  analogous  proceeding  to  this  at  law.  The  action 
by  a  father  for  the  seduction  of  his  daughter,  or  a  master  for 
that  of  his  servant,  is  essentially  different ;  for  in  those  cases  the 
service  of  the  party  must  not  only  be  declared,  but  it  must  be 
proved :  in  neither  case  does  the  right  of  action  proceed  on  the 
relation  of  the  parties  to  each  other,  but  on  the  services  which 
they  are  bound  to  render,  and  the  loss  of  those  services  is  the 
gist  of  the  action. 

Mr.  C.  Austin: 

The  term  "  depending,"  adopted  by  the  Legislature,  is  strictly 
[  *S65  ]  technical,  and  is  used  in  such  a  sense  as  to  *imply  the  litis 
contestatio  of  the  civil  law.  If  the  words  were,  "  shall  have  been 
commenced,  and  be  depending,"  there  would  have  been  no  doubt, 
for  I  admit  that  there  was  a  suit  commenced.  As  respects  the 
canon  law,  the  word  lis  is  secundum  suhjectum,  and  is  equivalent 
to  our  word  suit.  The  lis  begins  from  the  return  of  the  citation, 
but  the  litis  pendentia,  or  lis  pendens,  is  not  until  the  Court 

(1)  3  Swanst.  534.  (6)  1  Hagg.  Const.  Eep.  414. 

(2)  Bac.  Ordin.  12.  (6)  20  State  Tri.  p.  355,  378. 

(3)  1  Phil.  Eep.  355.  (7)  a.d.  1772. 

(4)  5  Co.  Eep.  51.  (8)  Buller,  Nisi  Prius,  114. 


70L.  xun.]     1887-    P.  C.    1  MOORE,  P,  C.  365—866.  97 

begins  cognoscere  causam ;  the  litis  contestatio  is  where  the  cause    Sherwood 
has  actually  commenced,  and  the  parties  are  at  issue.  r^y. 

In  providing  for  the  limitation  of  suits,  the  words  generally 

used  by  the  Legislature  are  "  commenced  "  and  "  sued  "  ;  in  the 

statutes  for  the  limitation  of  real  and  personal  actions,  these, 

or  words  of  similar  import,  are  invariably  found ;  thus  the  82 

Hen.  VIII.  c.  2,  s.  7  (i),  provides,  that  where  parties  shall  have 

any  of  the  suits  or  actions  mentioned  in  the  Act  depending, 

or  shall  sue,  commence,  make,  or  bring  any  of  the  writs  or 

actions,  such  parties  shall  have  the  same  advantages  as  they 

might  have  had  before  the  making  of  the  statute.     The  Act 

21  James  I.  c.  16,  provides,  sec.  1  (2),  that  writs  oiformedon  shall 

be  sued  or  brought  within  20  years;  and  the  same  words  are 

used  in  the  subsequent  clause,  sec.  8,   for  the  limitation  of 

personal  actions.    The  statute  4  Anne,  c.  16,  s.  12,  enacts  that 

all  suits,  &c.  for  seamen's  wages  which  shall  become  due  ''  shall 

be  commenced  and  sued  within  six  years  next  after  the  cause  of 

such  suits  or  actions  shall  accrue,  and  not  after."     And  in  the 

Act  for  quieting  possession,  9  Geo.  III.  c.  16,  the  Grown  is 

expressly  disabled  from  impleading  for  any  manors,  where  the 

title  hath  not  accrued  **  within  the  space  of  sixty  years  next 

before  the  filing,  issuing,  or  commencing  of  every  such  action, 

biU,"  &c.    The  same  words  are  *used  in  the  81  Eliz.  c.  5,  s.  5  (8),       [  'see  ] 

for  the  limitation  of  penal  actions.     So  also  in  the  Statute  of 

Pardon,  85  Eliz.  c.  14  (2),  Franklin's  case  (4) ;  Gilbert  Littleton's 

ease  (5),  excepting  all   penalties   for   offences  therein   named, 

whereof  or  for  which  any  suit,  action,  bill,  plaint,  or  information 

at  any  time  before,  &c.  within  eight  years  next  before,  &c.  had 

been  or  should  be  exhibited,  commenced,  or  sued,  &c.     There 

are  many  other  statutes  which  might  be  cited,  all  tending  to 

shew  that  the  Legislature  has  uniformly  distinguished  between 

suits  depending,  and  suits  commenced. 

The  effect  of  these  words  is,  that  statutes  of  limitation  always 
begin  to  run  from  the  commencement  of  the  suit,  and  hence 

(1)  Bep.  S.  L.  B.  Act,  1887.  (4)  5  Co.  B«p.  46. 

(2)  Bep.  S.  L.  B.  Act,  1863.  (5)  lb.    47  ;    see    also    Drywood's 

(3)  Bep.   in  part,  11  &   12  Yict.  case,  ib.  48. 
c  43,  8.  36. 

B.B. — VOI-.  XLin.  7 
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Shbbwood  arises  the  distinction  between  the  lis  pendens  of  the  common  law, 
Bat.         B'^d  the  litis  pendentia  of  the  canon  law. 

In  pleading  lis  pendens,  or  atUre  action  pendant  at  law,  if  it  be 
in  abatement,  it  is  necessary  that  the  plea  should  aver  that  a  bill 
has  been  exhibited,  or  declaration  filed  ;  but  if  it  be  in  bar  to  a 
penal  action,  it  must  aver  that  a  writ  has  been  sued  out,  for  it 
must  shew  the  very  commencement  of  the  suit :  Sparry' s  case  (i) ; 
The  Queen  v.  Harris  (2). 

By  the  law  of  Scotland  an  action  is  only  depending  when  the 
summons  is  executed ;  and  an  inhibition  upon  a  depending  action  is 
not  issued  but  upon  production  of  the  summons  duly  executed  (3). 
[  ♦367  ]  In  Chancery  the  lis  pendens,  even  before   the  statute  *of 

4  Anne,  c.  16,  commenced  only  from  the  filing  of  the  bill  (4) : 
Hawkes  v.  Champion  (5). 

The  plea  of  a  suit  depending  must  aver  that  there  have  been 
proceedings  in  the  suit  (6). 

II.  This  is  purely  a  civil  suit,  for  the  purpose  of  declaring 
the  status  of  the  parties ;  and  the  first  question  is,  can  Mr.  Bay, 
in  his  character  of  the  father  of  this  lady,  sustain  such  a  suit  ? 
The  citation  states  him  to  be  a  person  interested  in  the  legitimacy 
or  illegitimacy  of  the  issue  of  the  marriage ;  but  if  he  abstain 
from  bringing  the  suit  at  all,  the  issue  must  be  legitimate,  for 
the  marriage  was  celebrated  before  the  passing  of  the  Act  5  &  6 
Will.  lY.  c.  54,  and  if  he  succeed  in  the  suit  he  bastardizes  the 
issue ;  if,  therefore,  the  legitimacy  of  the  issue  of  the  marriage 
is  his  object,  his  real  interest  is  to  uphold  the  marriage. 

But  what  interest,  speaking  legally,  has  Mr.  Bay  in  the 
legitimacy  of  the  offspring  of  this  marriage — in  the  status  of 
his  grandchildren?  He  has  absolutely  none.  If  a  child  of 
full  age  be  living  in  open  prostitution,  the  father  can  have  no 
writ  of  habeas  corpus,  nor  can  he  have  an  action  for  taking  away 
any  of  his  children  except  his  heir  :  Brown  v.  Dennis  (7). 

(1)  5Co.  B«p.  61a.  218;    12  Bac.  Ord.;    Bea.   Ord.  in 

(2)  Oro.  Eliz.  221  ;   Bac.  Abr.  tit.      Ch.  p.  7. 

Abatement,  N. ;    Chitty's  Pleading,  (5)  Carey,  51,    et  ih.  63  and  66; 

vol.  1,  p.  393;  vol.  3,  p.  903,  996,  Toth.28— 37;  2  Collectanea  Jnridica, 

ed.  1825.  150,  151,  &c. 

(3)  2  Bell.  Com.  150 ;   LavF  Die.  (6)  Mit.  Plead.  246. 
tit.  Lis  pendens.  (7)  Oro.  Eliz.  770. 

(4)  Anon.,  1  Vem.  318 ;  For.  Eom. 
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A  husband  suing  on  behalf  of  his  wife,  a  father  on  behalf  of     shbbwood 
his  infant  child,  or  a  guardian  <id  litem  on  behalf  of  his  ward,  is         ray. 
in  a  representative  character,  and  not  because  they  have  any 
interest.    This  is  the  principle  of  the  common  law.    The  Court  of 
Chancery  acts  only  as  a  trustee,  and  cannot  interfere  with  the 
^infant's  power  over  his  personal  estate  :  Ex  parte  PhiUips  (i).  [  "368  ] 

The  doctrine  of  the  patria  potestas  has  been  utterly  abolished 
by  the  canon  law,  which  is  the  authority  here,  so  far  as  it  has 
not  been  overruled  (2) :  Ratclife's  case  (a) ;  Cavdrey's  case  (4). 

According  to  the  canon  law  the  marriage  would  have  been 
legal  without  the  consent  of  the  parents. 

The  maxim  of  the  civil  law,  that  the  child  was  in  fact  the 
father,  was  abrogated  in  the  11th  century ;  from  that  period  it 
has  been  uniformly  held,  that  the  father,  qm  father,  has  no 
interest  in  the  child,  with  respect  to  matrimony,  even  though  the 
child  be  under  fourteen  (6). 

That  was  the  state  of  the  canon  law  in  England  up  to  the  time 
of  the  separation  of  this  country  from  the  see  of  Borne  (6). 

The  father  had  no  power  to  annul  the  marriage,  nor  could  he 
have  ravishment  of  ward  (7).  The  same  rules  applied  in  Scotland, 
and  have  prevailed  wherever  our  laws  have  been  adopted  (s). 

The  Act  26  Geo.  11.  c.  88  (9),  first  gave  the  father  authority 
over  the  marriage  of  his  child :  by  the  11th  section,  marriages 
solemnized  by  licence  without  consent  *of  parents  or  guardians,       [  •369  ] 
the  parties  being  under  age,  are  declared  absolutely  void  (lo). 

Butler  Y.  Dolben  (ii)  was  the  first  case  after  that  statute,  and  it 
was  there  decided  that  it  is  under  the  equity  of  the  statute  that . 
a  father  is  permitted  to  sue  to  dissolve  a  marriage  contrary  to 
the  canonical  rules ;  such  authority  is,  however,  confined  by  the 

(1)  12  E.  E.  at  p.  153  (19  Ves.  fantes,"  **Eju8";  Traotatus  Uni- 
122).  versi  Juris,   torn.  IX.  ;    Cor.  Jur. 

(2)  Swinbum,  Mat  Cont.  sec.  Civilis,  Dig.  Accursius,  torn.  I.  lib. 
VI.  IX.  4,  tit.  4. 

(3)  3  Co.  Bep.  37.  (6)  Coun.  of  Trent,  s.  24,  c.  XI. 

(4)  5  Co.  Bep.  1.  (7)  Com.  Dig.  tit.  Guardian,  H.  3. 

(5)  Greg.  Dec.  lib.  VI.  tit.  2,  (8)  See  Chancellor  Kent's  Com. 
c  3;    Glees,  ib.  ;   Gaili.  lib.  II.  obe.  2  vol.  p.  73. 

95,    p.    480  ;     Princip.    Jur.    Can.  (9)  Eep.  4  Geo.  IV.  c.  76,  s.  1, 

Boehmer,  lib.  HE.  s.  3,  tit.  3,  §  368  ;  (10)  1  Blac.  Com.  452. 

Cor.  Jur.  Can.  lib.  II.  Gloss.  "In-  (11)  2  Lee,  Ecc.  Bep.  312. 
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shebwood    Act  to  the  period  of  minority ;  what  interest  then  can  he  have 
rIV.        when  the  parties  have  attained  their  majority  ? 

By  the  civil  law  no  one  can  commence  a  suit  unless  he  has  an 
interest ;  this  principle  is  recognised  both  in  the  Commentaries 
of  Innocentius  (i)  and  Alciatus  (2). 
[  870  ]  And  the  kind  of  interest  requisite  is  speciaie  interesse  (d). 

III.  The  origin  of  this  sort  of  suit  in  the  Ecclesiastical 
Court  may  be  gathered  from  a  passage  in  the  Institutes  of 
Lancellottus  (4) ;   and  the  principle  is,   that  no  person   shall 


(1)  Innocentius  IV.  Com.  Greg. 
Dec.  lib.  n.  tit.  3,  de  Libelli  obla- 
tione,  cap.  1,  pi.  6.  "In  libello 
debet  contineri  causa,  vel  actio  ex 
qua  agitur.  Ipsam  autem  non  potest 
dimittere;  sed  et  libellum  obtulit, 
necessario  habet  ipsum  prosequi,  nee 
potest  poenitere,  nee  se  retrahere, 
quin  reo  de  interesse  suo  satisfaoere 
teneatur  nisi  et  reus  consenteat — nee 
etiam  causam  mutare,  nisi  primam 
dimittat." 

(2)  Alciatus,  Legista  "Depactis.*' 
'*  Huic  que  annotant  doctores  eum, 
cujus  amplius  interesse  desinit  a 
judicio  repelli.  Hac  enim  exceptio, 
tua  non  interest,  ante  litem  contes- 
tatam,  ut  de  ejus  natura  est,  appo- 
sita,  agentem  a  limine  judicii  sum- 
movet "  (o).  **  Nam  sicut  a  principio 
agere  is  non  potest  cujus  non 
intersit  (6) ;  ita  si  ex  post  facto  res 
ad  eum  casum  deveniat  k  quo  nequit 
incipere  (c).  Idemque  de  exceptione 
dicendum  ut  is  solus  cujus  interest 
excipere  potest  (</).  Actio  nihil  aliud 
est  quam  jus  persequendi  judicio  id 
quod    sibi    debetur  (e) :    non    potest 


aliquis  ad  hoc  solum  agere  ut  alii 
noceat  neo  sibi  prosit.'*  *  *  Impossibile 
est  quod  oriatnr  actio  ex  quo  nihil 
debetur  parti "  (/).  **  Appellatione 
*  interesse  *  quantumcunque  generali 
non  yenit  nisi  damnum  emergens  vel 
lucrum  cessans  "  {g)» 

(3)  Greg.  Dec.  lib.  V.  tit.  1,  **De 
accusationibus,"  cap.  17.  "Quando 
agitur  civiliter  non  agitur,  nisi 
ratione  speciaie  interesse:  quod  ex 
ipsa  definitione  actionis  patet  sive  de 
crimine  agitur  puta  furto  vel  simili, 
sive  de  pecuniaria  causa  agitur  puta 
ex  empto,  vel  deposito,  vel  simili; 
nisi  in  popularibus  actionibus  {h)  ubi 
agitur  civiliter  et  tamen  speciaie  inte- 
resse non  prosequitur :  tamen  potest 
did  quod  in  populari  actione  speciaie 
interesse  prosequitur  universitates 
cujus  nomine  agitur :  quando  autem 
criminaUter  agitur,  nullum  ptoprium 
interesse  prosequitur  sed  tantem 
poenam  imponi  accusato,  sive  vindic- 
tam,  sive  ultionem.'' 

(4)  Inst.  Jur.  Can.  lib.  II.  tit.  15, 
*'Qui  matrimonium  accusare  vel 
contra    aUud    testificare    possunt." 


(a)  Bart.  £P.  de  inefE.  test. ;  Lex 
Posthumus,  sect.  **  si  quis  ex  bis." 

{h)  ff.  Ad  Senatus  Consult.  Trebell. 
lex  '*  si  patroni ;  "  sect.  2,  **  qui  fidei 
com." 

(c)  ff.  De  verborum  obligationibus, 
lex  **  si  sub  una,"  sect.  1. 

{(l)  ff.  Ad  Senatus  Consult.  Trebell. 
lex  "a  quo,"  sect.  **8i  de  testa- 
men  to." 


(e)  Dig.  Inst.  tit.  VI. ;  ff.  De  rei 
venditione,  1,  **In  fundo;"  Barth. 
1.  **  Edita ;  "   Cod.  *'  De  edendo." 

(/)  lb,  p.  168. 

{y)  lb,  p.  169;  Gloss.  Barth. 
Bald,  et  al.  1.  "Unica;"  Cod.  VH. 
tit.  47,  **De  sententiis  quae  pro  eo 
quod  interest  proferuntur." 

(h)  Vide  Gothofred.  Dig.  de  popu- 
laribus actionibus ;  Bart.  idem. 
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accuse  the  marriage,  unless  he  has  "  interease,*'  a  distinction     wShbbwood 

being  taken  between  absolute  and  respective  interest.     Thus,         rIV. 

during  the  lives  of  the  husband  and  wife,  the  parents  of  neither 

party  could  attack  the  marriage ;  but  after  the  death  of  one  of 

the  parties  to  the  marriage,  the  relations,  though  ^collateral,      r  *S7i  ] 

might  attack  it,  subject,  however,  to  any  interest  the  relations  of 

the  deceased  party  had  to  revindicate  the  marriage.    It  amounted 

to  this,  that  the  issue  of  the  marriage  might  be  bastardized  after 

the  death  of  one  of  the  parties  to  the  marriage,  but  not  during 

their  Uves  (i). 

In  France,  previous  to  the  Code  Civil,  under  the  ordinance 
of  Blois,  Art.  40,  and  the  declaration  of  Louis  XIII.  of  16th 
November,  1689,  the  marriage  of  minors,  without  the  consent 
of  parents,  was  void;  but  if,  after  the  son  attained  majority, 
he  married  before  thirty,  or  the  daughter  before  twenty-five, 
though  they  were  subjected  to  be  disinherited,  yet  the  marriage 
was  valid  (2). 

In  the  time  of  Edward  III.  the  contest  arose  between  the 
spiritual  and  temporal  Courts  respecting  the  bastardizing  the  issue 
of  a  marriage  contracted  contrary  to  the  ecclesiastical  law,  when 
the  Court  of  King's  Bench,  for  the  first  time,  decided  that,  after 
the  death  of  either  of  the  parties  to  the  marriage,  no  suit  could  be 
entertained,  the  object  of  which  was  to  bastardize  the  issue,  and 
granted  a  prohibition  against  the  prosecution  of  such  suits  (d). 
The  Court,  however,  would  not  exercise  this  interference  during 
the  lives  of  the  parents ;  and  hence  arose  the  distinction  between 
marriages  void  or  voidable:  Kenn's  case (4).  Respecting  the 
making  valid  the  marriage,  the  case  was  difiFerent,  for  all  persons 

^i.  $  2,  **  Ad   acctisandum    matri-  noscinonposait:  arcta,  Telsifrigidus, 

monttfrn,  non    ex    causa   delicti    soli  ut  coire  nequeat,)  soli  ipsi  oonjuges 

amjuges  admitturUur,     Hoc  dicit,  sed  admittuntur." 

nee  omnes  ad  aociisationem,  testi-  (1)  (Euvres   de  Pothier,  4to   ed., 

moninmye  dicendum  admitti  debent:  3  vol.,  p.  336,  343,  et  Part  Y.  c.  1, 

nam  si  de  tali  impedimento  agendum  art.  1 — 7,  p.  443.     ' 

ait,  quod   neque   conjugium    in  se         (2)  Pothier,   Traits    du    Manage, 

deUctnm  oontineat,  nee  ob  id  matri-  Pt.  4,  c.  1,  p.  326. 

mooinm  diseoliri  cujusquam  intersit,  (3)  See  cases  collected  temp.  Edw. 

pTBBteiquam  ipsorum  conjugum,  (ut  IQ. ;  Harris  on  Adulterine  Bastardy, 

pata,  si  erratum  in  conditione  status  p.  34  to  43. 

fuerit :  vel  si  mulier  ita  sit  ut  cog-         (4)  7  Co.  £ep.  42 — 45. 
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bh£bwood    having  an  interest  in  ^remainder  might  proceed  in  an  action 
Rat.         declaratory  of  the  marriage  (i)  :  Hinks  v.  Harris  (2) ;  Hemming 
[•372  1       V.  Price  (3). 

In  the  criminal  suit  any  person  may  proceed.  Thus,  in 
Blackmore  v.  Bride  (4),  the  ofl&ce  of  judge  was  promoted  by 
the  churchwardens  of  Harting;  but  in  the  civil  suit  the  party 
suing  must  have  the  authority  of  the  Ecclesiastical  Court  qtu)ad 
hocy  for  which  purpose  he  must  shew  an  interest,  that  is,  a 
pecuniary  interest. 

It  is  clear  that  it  is  an  interest  of  this  kind  which  the 
appellant  himself  supposes  necessary  to  support  this  suit ;  for 
in  the  additional  articles  some  such  interest  is  pleaded,  Mr.  Bay 
claiming  to  be  interested  in  remainder  in  certain  personal 
estate  to  which  his  daughter  is  entitled  in  possession,  in  case  of 
her  death,  a  single  woman,  without  lawful  issue  and  intestate. 

But  what  is  the  nature  of  this  interest?  It  is  a  bare 
possibility  of  succession.  There  is  not  one  of  the  conditions 
which  his  daughter  may  not  defeat,  and  that  of  intestacy, 
even  at  the  last  moment  of  her  life.  How  can  this,  then,  be 
said  to  be  an  interest?  It  is  clearly  not  apeciale  interesse, 
neither  is  it  spes  successionis,  that  implies  some  rational  expecta- 
tion, something  tangible  and  definite ;  it  is  a  mere  wish  to 
succeed,  a  possibility  against  which  there  is  every  probability. 
Such  a  chance  as  this,  for  it  can  be  carried  no  higher,  is  no 
legal  interest,  and  is  treated  by  all  the  writers  on  the  civil 
[  •STS  J  and  canon  law  as  conferring  *no  right,  being  **  contra  ordinem 
naturtBy'  as  well  as  **  contra  bonos  mores  "  (o). 

(1)  Dyer,  368 ;  Co.  Litt.  33.  qui  patri  volet    succedere,   nam  et 

(2)  Latch.  £.  81 ;  4  Mod.  R.  182.  multa    interim    evenire   possint  ue 

(3)  12  Mod.  E.  432.  patri  succedat,   et  ideo  non  tenetur 

(4)  2  Phil.  Bep.  359.  etiam  poenam  que  ei  ex  delicto  con- 

(5)  Alciatus,  "  De  pactis."  **  Spes  demnatus  sit  solvere  legitimeque 
aliensB  hsereditatis;  hujusmodi  spes  imputare.  Unde  filius  non  potest 
cum  de  viventis  haereditate  fit  a  jure  quicquam  ex  parentis  bonis  interim 
reprobatur :  non  tam  in  eo  qui  sue-  alienare,  nee  in  eventu  ejus  mortis 
cessurum  de  agnato  credidit,  quam  obligare,  nee  eo  invito  aliquo  modo 
etiam  in  patre  qui  filio  se  succes-  disponere  **  (a). 

Burum  sperat — id  enim  etiam  contra  **  Breviter  distinguendum  est  circa 

ordinem  naturae  est ;  idemque  in  filio      spem,   aut  spes  est  approbata,   aut 


(a)  Idem.  tit.  De  liberis  et  post. 
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By  the  civil  law  the  verus  hares  was  both  heir  and  next  of 
kin  (1).  But  the  expectancy  of  an  heir,  either  presumptive  or 
apparent,  the  fee  simple  being  in  the  ancestor,  is  not  such  an 
interest  or  possibility  as  is  capable  of  being  made  the  subject  of 
contract  (2).  And  though  the  5  Geo.  II.  c.  80,  s.  1  (3),  provides  for 
the  discovery  of  all  the  estate  and  effects  of  which  a  bankrupt  is 
possessed,  or  to  which  he  is  in  anywise  interested  or  entitled,  no 
expectation  of  this  sort  would  pass  by  the  general  assignment  to 
the  assignees  (2).    So  neither  is  heirdom  or  spes  mccessionis  a 


Shbbwood 
Bat. 

[374] 


reprobata.  Quando  lex  adsistit  alicui 
Bpei,  tunc  ea  habetur  pro  vera,  et 
tanquam  acddissit,  ilia  spes  quse 
oonsistit  in  Yolontate  hominis  non 
est  approbata  "  (a). 

**  Qusero  an  valeat  partnm  de  sue- 
oendo  ?  Breviter  dico  quod  non :  nam 
sit  contra  bonos  mores  et  ideo  non 
Talet.  Ultimo  qusero  utrum  bsere- 
ditaa  ejus  cui  suooessurus  sum  ab 
intestate  dicatur  mihi  spe  deberi. 
Tidetur  esse  casus  quod  sic.  In  con- 
trarium  videtur  et  hoc  est  Veritas. 
In  oontraiium  probo:  illud  videtur 
nobis  deberi  spe  quod  non  dependit 
ex  mera  voluntate  alicujus :  si  tamen 
bsereditas  ab  intestate  sit  obventura 
ex  mera  voluntate  defuncti,  quia 
potest  teetari  et  alium  instituere,  non 
dicitur  mihi  esse  spes:  hoc  apparet 
ex  alio,  quia  de  eo  quod  sibi  com- 
petet  spe  hoc  potest  disponere,  sicut 
de  eo  quod  oompetit  re,  sed  de  ista 
haereditate  seu  spe  non  potest  disponi ; 
ergo,  &c.  &c."(6). 

'*Iste  est  satis  notis,  sed  breviter 
hoc  dicit.  Quod  unus  potest  ad 
guocessionem  alterius  venire,  in  sesti- 
mando  inteiesse  non  debet  inspici: 


Nota,  quod  non  debet  haberi  aesti- 
matio  illius  spei  quod  quis  potest 
alteri  succedere— et  licet  appelletur 
spes  non  est  legitima.  Batio  est 
nullum  est  jus  /undatum  in  re — ^nec 
filius  habet  jus  in  heereditate  patris, 
patre  vivente.  Sedsihaberetaliquam 
spem  de  jure  de  prsesenti  ex  con- 
tractu conditionali,  tunc  dico  quod 
ista  spes  inspicitur — et  ideo  dico, 
quod  si  in  contractu  apponimtur  ista 
verba,  '  Bemittit  omne  jus  quod 
habet  vel  habere  sperat  in  tali  re,' 
tunc  videtur  remittere  omne  jus  quod 
habet  de  prsesenti  vel  habere  sperat 
in  futurum  ex  causa  de  prsBsenti: 
alias  non  dicitur  spes  quse  non  est 
fundata  de  prsesenti ''  (c). 

Spes  quidem  est  ac  dici  potest 
successionis,  verum  ea  spes  illegitima 
est(d). 

(1)  Dig.  Hb.  Vn.  tit.  4;  2  Voet. 
Comment,  p.  234;  Compend.  120,  &c.  ; 
2  Ferriere  Inst.  p.  10 ;  Yinnii  Inst, 
lib.  n.  tit.  4,  p.  344,  345. 

(2)  CarlcUm  v.  Leighton,  3  Mer. 
667—671. 

(3)  Eep.  6  Geo.  IV.  c.  16,  s.  1. 


(a)  ff.  Ad  legem  falcidiam,  1. 
"Pretia  rerum;"  Bart  Cod.  de 
Pactis,  1.  **  De  qusestione." 

{b)  Idem.  ff.  De  liberatione  legata, 
L  **  Post  emancix>ationem.'' 

(c)  Mjnsinger,  Singulariiun  Ob- 
seirationum  Judicii,  4  Cent.  Obs.  26 ; 
Mervechius,  Concilium,  108,  No.  60 ; 


D.  Godefroi,  Cor.  Jur.  Civ.  1.  "Post 
emancipationem ;  "  Canon,  lib.  VI. ; 
lib.  I.  tit.  De  pactis;  Bart.  1. 
*  *  Emancipationi.  * ' 

{d)  Bart.  idem. ;  Cod.  lib.  VIII. 
tit.  54;  Accurtius,  Dig.  lib.  26,  tit. 
7,  De  administratione  et  periculo 
curato,  &c. 


104  1887.    P.  C.     1  MOOEE,  P.  C.  374—876.  [b.b. 


Shkbwood    sufl&cient  interest  to  support  a   suit  in  equity  to  perpetuate 
Ray,        testimony  (i) ;  for  the  Court  will  not  perpetuate  testimony  of  a 
right  which  may  be  immediately  barred  by  the  defendant.   There- 
fore, neither  the  next  of  kin  of  a  lunatic,  nor  the  issue  in  tail 
during  the  life  of  the  tenant  in  tail  (2),  can  sustain  such  a  bill. 

The  same  doctrine  prevails  at  law  respecting  the  writ  de  ventre 

[  *S75  ]      inspiciendOf  the  heir  apparent  cannot  ^have  it,  because  he  is  not 

verus  luBreSy  nor  can  the  next  of  kin  of  a  lunatic,  however 

hopeless  the  condition  of  the  lunatic  may  be,  for  he  has  no 

interest  whatever  in  the  lunatic's  property  (3). 

It  was  said  in  the  Court  below,  that  no  authorities  existed  in 
the  Ecclesiastical  Court  which  decided  the  nature  of  the  interest 
requisite  to  support  such  a  suit  as  this ;  but  that,  I  apprehend, 
is  incorrect :  the  practice  of  the  canon  law  must  be  the  guide, 
and  the  rule  there  is,  *'qimndo  agitur  civiliter,  non  agitur  nisi  spes 
inter  esse  "  (4). 

In  HalVs  case  (5)  it  is  laid  down,  that  '^  in  all  cases  depending 
between  party  and  party  in  the  Spiritual  Court,  where  the  suit 
is  only  pro  salute  animce  vel  reformatione  morum,  as  for  defama- 
tion,  or  laying  violent  hands  on  a  clerk,  or  the  like,  there  the 
King's  pardon  is  a  bar  to  the  suit ;  for  the  suit  is  not  to  recover 
damages  or  any  other  thing,  but  only  to  inflict  punishment  on 
the  offender  pro  salute  animce ;  .  .  .  but  if  one  libels  for  tithes,  or 
a  contract  of  matrimony,  or  for  a  legacy  or  the  like,  where  the 
plaintiff  hath  an  interest  and  property  in  the  thing  in  demand, 
and  sentence  shall  be  given  for  him  for  the  thing  he  libels  for, 
there  the  King  cannot  pardon  it,  neither  before  nor  after  the 
suit  begun."  This  shews  that  the  interest  of  the  party,  not 
being  remittable  by  the  Crown,  is  a  vested  and  absolute 
interest,  that  is,  speciale  interesse,  and  is  tantamount  to  a 
pecuniary  interest. 
[  376  ]  In  Sir  Anthony  Roper's  case  (6),    it  was  resolved  that  the 

words  of  the  Act  1  Eliz.,  giving  to  the  Queen  power  to  assign 

(1)  Mitford  PL  156,  157.  R.  R.  285  (6  Ves.  251). 

{2)  Smith  Y,AU,'Gen,  in  Ch.im,  (4)  Gregory  Decretales,    lib.    11. 

cited  6  Yes.  255  ;   Allan  v.    Allauj  s.  3,  c.  1  ;  Innocentius  Oommentaria 

15    Ves.    130  ;    Earl  of  Belfast  v.  de  Matrimonium,  P.  11. 

Chichester,  2  Jac.  &  W.  439.  (5)  5  Co.  Eep.  p.  51. 

(3)  Lord    Dursley   v.    Berkeley,    5  (6)  12  Co.  Eep.  46. 
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comTDiBsioners  to  exercise  spiritual  jurisdiction,  extended  to  crimes     Shebwood 

only,  and  not  to  cases  of  interest  between  party  and  party ;  for  it         r^t. 

was  said  in  the  fifth  resolution,  that  if  the  Act  had  intended  to 
give  to  the  commissioners  power  to  determine  meum  and  tuum, 

it  would  be  to  dissolve  the  Court  of  Ordinary  (i). 

Now  the  suits  Above  alluded  to  are  suits  having  a  double 
aspect,  they  are  criminal  as  well  as  civil ;  yet  if  the  King 
pardons  the  criminal  act,  the  civil  right  remains  (2).  But  no 
suit  can  take  place  in  the  Ecclesiastical  Court  unless  a  party  has 
interesse ;  that  was  admitted  in  the  argument  by  Dr.  Hay  in  the 
case  of  Stopper  v.  Davis  (3),  decided  in  1754.  All  succeeding 
cases  in  the  same  Court  shew,  that  such  an  interest  is  required. 
In  Pertreis  v.  Tondear  (4),  which  was  a  cause  of  nullity  of 
marriage  for  want  of  due  celebration,  Sir  William  Scott  says, 
*'  every  person  interested,  who  thinks  there  is  a  legal  defect,  may 
apply,  and  has  a  right  to  a  declaratory  sentence,  if  his  applica- 
tion is  well  founded."  In  the  subsequent  case  of  The  Duke  of 
Portland  v.  Dr,  Bingham  (5),  the  same  learned  Judge  held,  that 
the  Duke  of  Portland,  as  lay  impropriator  of  Quebec  chapel, 
could  not  sustain  a  suit  to  ^impeach  the  licence  to  preach  granted  [  *377  ] 
by  the  bishop  of  the  diocese,  because  he  had  not  a  sufficient 
interest.  In  Montague  v.  Montagiie  (6),  which  was  a  cause  of 
divorce,  the  Court  intimated  an  opinion,  that  where  the  validity 
of  the  marriage  was  questioned,  it  might  permit  third  parties, 
who  had  estates  expectant  inter  alia  upon  the  issue  of  such 
marriage  being  illegitimate,  to  be  cited  to  see  proceedings,  so 
far  as  related  to  the  marriage.  In  Nokes  v.  Milward  (7),  Dr. 
SwABY,  in  giving  judgment,  mentions  the  case  of  Faremouth 
V.  Watson^  wherein  a  decree  for  nullity  of  marriage  by  reason  of 
incest  was  given,  the  cause  having  been  promoted  by  a  party 
having  a  civil  interest  in  the  husband's  estate,  hable  to  be 
defeated  in  the  event  of  his  marriage  not  being  impeached  with 
effect,  during  the  joint  lives  of  himself  and  his  wife,  de  facto  the 
contracting  parties.     No  further  note  of  the  case  is  to  be  found 

(1)  See  Beeol.  1,  2,  3,  &  4.  (4)  1  Hagg.  Cons.  Rep.  136—138. 

(2)  3  Inst.   238  ;   Nt>rtuood's  case,  (5)  lb.  157. 

Cro.  Eliz.  684  ;    Com.  Dig.  tit.  Par-  (6)  2  Addams,  Ecc.  Rep.  372. 

don,  £.  1.  (7)  2  Addams,  Ecc.  Rep.  386. 

(3;  1  Lee,  Eoc.  Rep.  p.  641,  647. 
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Sherwood    in  the  books ;  but   it  is  clear  that   the  interest  in   the  party 
Rat.        promoting  the  suit  was  a  vested  interest. 

In  Turner  v.  Meyers  (i),  a  suit  for  nullity  of  marriage  by 
reason  of  insanity  of  the  husband,  promoted  by  himself  after  his 
recovery,  former  proceedings  on  the  part  of  the  father  were  not 
admitted,  the  son  being  of  age  at  the  time  of  the  marriage ;  and 
in  Balfour  v.  Carpenter  (2),  where  the  marriage  was  annulled  by 
reason  of  the  minority  of  the  husband  and  the  want  of  his 
father's  consent,  Sir  John  Nicholl,  in  giving  judgment,  say8> 
*'  It  has  been  stated  in  argument,  that  on  the  son's  coming  of 
age  the  father  took  no  steps  to  dissolve  the  marriage.  But  how 
could  he  ?  The  son  being  of  age,  the  father  was  not  competent 
to  prosecute  the  suit."  So  that  notwithstanding  any  supposed 
[  •378  ]  *or  possible  interest  he  might  have,  the  son  being  of  age,  the 
father  could  not  sustain  such  a  suit. 

Now  all  these  authorities  shew,  that  the  interest  to  support  a 
suit  for  nullity  of  marriage  must  be  a  pecuniary  vested  interest, 
and  that  the  claim  here  set  up  of  succession  in  case  of  intestacy 
is  not  of  that  certain  or  vested  nature  as  can  entitle  Mr.  Bay  to 
prosecute  this  suit.  Some  allusion  was  made  in  the  Court  below 
to  the  situation  of  the  family,  and  it  was  said  by  the  learned 
Judge  of  the  Arches,  that  Miss  Bay  was  not  emancipated ;  that 
she  had  not  quitted  the  parental  roof,  and  that,  by  the  law  of 
nature,  her  father  was  bound  to  protect  her,  and  had  therefore  a 
right  to  prosecute  such  a  suit  as  this.  There  is  no  authority  for 
the  exercise  of  such  a  right ;  nor  can  any  analogy  be  drawn 
from  the  poor  law,  whence  the  word  emancipated  has  been 
borrowed.  The  expression  is  derived  from  the  civil  law,  and  the 
propriety  of  its  use  is  very  questionable ;  but,  at  the  highest,  it 
means  only  a  particular  state  of  circumstances ;  differing  entirely 
from  the  usual  and  popular  sense  of  the  term,  and  wholly 
inapplicable  to  the  status  of  a  child  of  the  age,  and  in  the 
circumstances  here  existing. 

The  King's  Advocate  {Sir  John  Dodson) : 

The  argument  on  the  other  side  proceeds  on  two  assumptions ; 
first,  that  the  Legislature  has  used  the  word  **  depending  "  in  the 
(1)  1  Hagg.  Cons.  Eep.  414.  (2)  1  Phil.  Eep.  221. 
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strictly  technical  sense  of  lis  pendens,  and,  secondly,  that,  accord-     shbbwood 
ing  to  the  civil  law  from  whence  the  practice  of  the  Ecclesiastical        ^^^V. 
Courts  is  derived,  there  can  be  no  lis  pendens  until  there  is  litis 
coHtestatio.    Neither  of  these  assumptions  are  well  founded. 

The  citation  issued  on  the  24th  of  August,  1835,  *returnable  [  ^879  ] 
within  three  days  after  service.  On  the  same  day  it  was  served 
personally  both  on  Mr.  Sherwood  and  Miss  Emma  Bay,  so  that 
it  was  returnable  into  Court  on  the  27th.  The  Act  of  5  &  6 
Will.  IV.  c.  54,  received  the  Royal  assent  on  the  81st:  it 
provides  that  no  marriage  shall  be  thereafter  annulled  for  the 
cause  of  affinity  by  sentence  of  the  Ecclesiastical  Court,  unless 
by  a  sentence  pronounced  in  a  cause  which  shall  be  depending  at 
the  time  of  the  passing  of  that  Act.  This  is  the  state  of  the  cause 
at  the  commencement  of  the  Long  Vacation ;  and  as  no  step 
could  be  taken  until  the  first  court-day,  no  appearance  is  entered 
before  the  9th  of  September,  when  it  being  an  extra  court-day, 
the  citation  is  brought  into  Court  and  a  proxy  exhibited  for  Miss 
Emma  Ray.  Now  the  wording  of  this  proxy  is  not  immaterial, 
for  although  it  is  in  the  ordinary  form,  yet  it  shews  clearly  how 
the  Court  in  which  the  proxy  is  exhibited,  as  well  as  the  parties 
themselves,  treat  a  cause  in  which  the  steps  I  have  already 
mentioned  have  been  taken.  The  proxy  runs  thus :  '*  Whereas 
there  is  now  depending  in  judgment  in  the  Consistorial  Episcopal 
Court  of  London  a  pretended  cause  of  nullity  of  marriage  by 
reason  of  alleged  incest,"  &c.  On  the  14th  of  October  Mr. 
Sherwood  exhibits  his  proxy  in  the  same  form.  Both  proxies 
are  exhibited  without  protest,  and  thus  the  parties  not  only 
themselves  declare  that  a  suit  is  depending,  but  they  formally 
enter  their  appearance  in  the  Court,  and  submit  to  its  jurisdic- 
tion and  authority.  It  is  quite  clear,  therefore,  that  at  this 
period  neither  party  thought  of  availing  themselves  of  such  a 
defence,  and  I  apprehend,  even  if  it  were  valid,  it  is  too  late  to 
urge  it  now.  On  the  17th  of  November  the  additional  articles 
were  *brought  in,  and  on  the  18th  of  January  following  the  cause  [  «S80  ] 
was  heard,  when,  for  the  first  time,  the  objection  was  taken. 
True  it  is  that  both  the  libel  and  additional  articles  were  rejected 
by  the  learned  Judge  of  the  Consistory  Court;  but  it  is  not 
pretended  that  the  grounds  of  such  rejection  were,  that  the 
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Sherwood    Court  had  no  jurisdiction  by  reason  that  no  suit  was  depending. 

Rat.         Mr.  Bay  being  dissatisfied  with  this  decision,  appealed  to  the 

Arches  Court  of  Canterbury,  and  there  again  Miss  Emma  Eay 

exhibited  her  proxy  in  the  same  form  as  before,  and  without 

protest.     According,  therefore,  to  the  argument  on  the  other 

side,  there  is  this  anomalous  state  of  things,  that  there  is  a 

cause,  begun  and  proceeded  with  through  all  its  stages  up  to 

the  hearing  and  judgment,  in  the  presence  of  all  the  parties 

interested,  carried  to  two  successive  Courts  of  appeal  without 

protest,  and  yet  at  this  moment  not  depending  so  as  to  give 

either  Court  authority  to  decide  it.     A  proposition  involving 

such  a  position  of  things  is,  on  the  very  face  of  it,  untenable; 

but  what  is  the  practice  really,  as  stated  in  the  books  referred  to 

and  relied  upon  in   the  Ecclesiastical  Courts?    In  Oughton, 

tit.  198,  "De  Citatione  in  Causa  Matrimoniali,"  it  is  thus  laid 

down,   *'  Si  agens  in  causa  matrimoniali  credit,   vel    dubitat 

partem  ream  citandem  velle  (lite  pendente)  ad  alia  vota  con- 

volare  (id  est  cum  alio  aut  contrahere  aut  solemnizare  matri- 

monium)  curare  potest  ut  in  citatione  inseratur  inhibitio,  contra 

partem  ream,  ne  (lite  hujusmodi  pendente)  covolet  ad  alia  vota, 

matrimoniumve  aliunde  quovismodo  contrahat,  et  quod  si,  de 

facto  antea  contraxerit  (id   est;    ante  executionem  citationis) 

illud,  in  facie  Ecclesiae,  solemnizari  non  procuret,  sub  pcena  juris 

et  contemptus."     So  that,  in  a  proceeding  in  causd  matrimonudi, 

[  •881  ]       *if  the  party  against  whom  the  suit  is  instituted  "  lite  pendente  " 

enters  into  a  contract  of  marriage  with   another  person,   the 

other  party  has   a   remedy,  and  this  liif  pendens  is   not  only 

before  contestatio  litis,  but  ante  executionem  citationis.     Again,  in 

tit.  201,  "  Si  mulier  contra  quam  agitur,  in  causa  matrimoniali, 

non  obstante  pendentia  litis  et  inhibitione  (quod,  lite  pendente, 

non  convolaret  ad  alias  nuptias),  matrimonium  solemnizaverit, 

vel  matrimonium  contraxerit  cum  alio  ;  hoc  allegato,  et  probato, 

est  sequestranda  (sumptibus  petentis)  lite  pendente  ;  *'  and  there 

are  several  other  parts  of  the  section  De  Causa  Matrimoniali 

which  speak  of  a  breach  of  the  inhibition  ^^ pendente  lite.**     In 

title  31,  "  De  Contemptu,*'  it  is  thus  stated,  "  De  modo  petendi 

decretum  in  negotio  contemptus,  in  causa  matrimoniali ;  nempe 

propter  solemnizationem  matrimonii  (pendente  lite)  inhibitione 
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judicis  in  contrarium  non  obstante."  Again,  after  reciting  the  Shbbwood 
issuing  and  serving  of  the  citation  with  inhibition,  it  proceeds :  rat. 
"  Quodque  (vestris  litteris  inhibitoriis,  et  executione  earumdem, 
non  obstantibus)  ipsa,  post  executionem  earumdem  (in  con- 
temptom  juris,  et  jurisdictionis  vestrse,  non  ferendum)  matrimo- 
nium  qnoddam  prsBtensum  (de  facto)  contraxit,  cum  quodamvis 
et  illud,  in  facie  EccIesisB,  solemnizari,  seu  potius  profanari 
curavit."  It  appears,  therefore,  that,  with  reference  to  the 
customary  form  of  the  instruments  in  the  proceedings  in  the 
Ecclesiastical  Court,  as  well  as  the  authority  of  Oughton,  who 
is  relied  on  as  the  general  authority  for  the  practice  in  those 
Courts,  that  the  contestatio  litis  is  not  necessary  to  constitute  a 
lis  pendens^  and  that  there  may  be  ''  a  suit  depending  in  the 
Ecclesiastical  Court,"  before  contestatio  litis  ;  that  the  lis  pendens 
commences  with  the  extracting  *and  service  of  the  citation,  or  at  C  ^^^2  ] 
furthest  on  the  return  of  the  citation  whenever  it  may  be. 

There  is  no  question  but  that  this  marriage  is  contrary  to  the 
canon  law.  By  the  99th  canon  of  1608,  "  It  is  ordered  and 
directed  that  no  person  shall  marry  within  the  degrees  pro- 
hibited by  the  laws  of  God,  and  expressed  in  a  table  set  forth  by 
authority  in  the  year  1568  ;  and  that  all  marriages  so  made  and 
contracted  shall  be  judged  incestuous  and  unlawful,  and  con- 
sequently shall  be  dissolved  as  void  from  the  beginning,  and  the 
parties  so  marrying  shall  by  course  of  law  be  separated."  And 
by  the  first  table  of  the  degrees  of  marriage  set  forth  in  the  year 
1568,  it  is  expressly  ordered,  *'  That  a  man  may  not  marry  his 
wife's  sister."  The  recent  Act  of  Parliament  has  therefore  only 
declared  that  to  be  the  law  which  was  previously  in  force,  making, 
however,  such  marriages  which  were  before  only  voidable  now 
absolutely  void.  Previously  to  the  canon  of  1608,  by  the  law  of 
the  Ecclesiastical  Court,  these  marriages  were  void  ah  initio, 
when  sentence  was  pronounced,  and  might  be  dissolved  even 
after  the  death  of  one  of  the  parties  to  the  marriage  (i).  In  the 
time  of  William  and  Mary  the  Court  of  King's  Bench  for  the 
first  time  interfered,  and  granted  a  prohibition  against  the 
Ecclesiastical  Court's  proceeding  to  annul  a  marriage  between 
the  parties  after  the  death  of  one  of  them,  because  it  was  to 
(1)  Bancroft,  Articuli  Cleri,  2  Inst.  614 ;  2  Jas.  I. 
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Shebwood  bastardize  and  disinherit  the  issue,  but  it  did  not  prohibit  the 
Ray.         Ecclesiastical  Court  from  punishing  the  survivor  for  the  incest  (i). 

Subject  to  such  interference  the  law  has  ever  since  remained  ; 
[  *sss  ]  and  a  sentence  of  nullity  pronounced  by  the  *Ecclesiastical  Court 
must,  in  order  to  be  valid,  have  been  pronounced  in  the  life- 
time of  both  the  parties  to  the  marriage.  This  is  recognised  in 
the  preamble  to  the  statute  of  4  &  6  Will.  IV.  c.  54 :  "  Whereas 
marriages  between  persons  within  the  prohibited  degrees  are 
voidable  only  by  sentence  of  the  Ecclesiastical  Court,  pro- 
nounced during  the  lifetime  of  both  the  parties  thereto ;  and  it 
is  unreasonable  that  the  state  and  condition  of  the  children 
of  marriages  between  persons  within  the  prohibited  degrees  of 
affinity  should  remain  unsettled  during  so  long  a  period  ;  and  it 
is  fitting  that  all  marriages  which  may  hereafter  be  celebrated 
between  persons  within  the  prohibited  degrees  of  consanguinity 
or  affinity  should  be  ipso  facto  void,  and  not  merely  voidable." 

The  object  of  the  statute  is  to  declare  the  status  of  the 
children  of  such  marriages  as  have  already  taken  place,  and  to 
provide  effectually  against  any  future  marriages  of  this  kind ; 
but  it  never  can  be  intended  to  give  indemnity  to  the  parties 
guilty  of  such  a  marriage,  or  to  interfere  with  the  powers  still 
possessed  by  the  Ecclesiastical  Court  to  punish  the  incest. 

The  question  then  is.  Can  Mr.  Ray,  in  his  character  of  the 
father,  sustain  this  suit?  It  has  been  insisted  upon  at  great 
length,  and  with  infinite  learning,  that  Mr.  Ray  has  no  interest 
which  can  give  him  a  locus  standi  in  the  Court ;  that  he  has  not 
any  pecuniary  interest.  Now,  presuming  that  the  argument  was 
right,  so  far  as  the  numerous  authorities  have  been  cited,  and 
that,  in  order  to  sustain  a  suit,  there  must  be  spedale  interesse, 
it  is  no  where  proved,  or  even  laid  down,  that  it  must  be 
interesse  pecuniam. 

There  is  no  authority  in  the  decisions  in  the  Ecclesiastical 

[  •384  ]       Court  for  such  a  position.     The  case  of  *  Turner  v.  Meyers  only 

goes  the  length  of  stating  that  the  interest   must  be  specific, 

not  that  it  must  be  a  specific  pecuniary  interest.     Pertreis  v. 

Tondear  (2)  is  more  general ;  for  the  learned  Judge  there  says, 

(1)  Harris  v.  HirkSy  2  Salk.  548.  [There  is  no  such  page  in  1  Hagg. 

(2)  1  Hagg.   Cons.   Eep.   p.   647.      Cons.  Eep.] 
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"  Every  person  interested  "  may  apply  for  a  sentence  of  nullity     shbbwood 
oi  marriage.     But  if  a  pecuniary  interest  were  indispensable,         bay. 
Burely  Mr.  Ray  has  suflScient ;  his  daughter  is  in  possession  of 
fxinds  to  which,  in  case  of  intestacy,  he  would  be  entitled.    Now 
this  is  more  than  heirdom,  or  spea  siLccessionis  ;  for  the  Statute  of 
Distributions  points  him  out  as  a  person  entitled  to  succeed, 
whereas  the  rule  nemo  est  hares  viventis  prevents  the  vesting  of 
the  interest  of  an  heir,  even  though  in  tail ;  and  the  spes  sue- 
ces9ionis  is  neither  a  legal  or  equitable  prospect  of  succession, 
but  a  mere  hope,  a  barren  expectation. 

I  apprehend,  however,  the  interest  of  Mr.  Ray  to  support  this 
suit  is  superior  to  any  such  technical  rule ;  his  daughter  is 
domiciled  in  his  house ;  she  is  part  of  his  family,  receiving  from 
him  the  care  and  protection  which  he,  as  her  father,  as  well  as  the 
head  of  his  family,  is  bound  to  afford  her ;  and  though  she  has 
reached  the  age  of  maturity,  she  has  not  assumed  its  privileges, 
or  asserted  its  rights.  In  such  circumstances  a  father  is  bound 
to  counsel,  advise,  and  protect  his  child ;  and  if  that  is  a  moral 
obligation,  which  no  man  will  be  bold  enough  to  deny,  he  has 
such  a  moral  and,  as  it  has  been  termed,  natural  interest  in  the 
welfare  of  his  child,  that  he  may  come  into  a  Court  and  claim 
to  be  heard  to  dissolve  a  marriage  aUke  contrary  to  the  laws 
of  God  and  man.  The  welfare  of  his  family,  the  status  of  his 
children,  the  interests  *of  society,  require  that  he  should  not  [  '3^^  ] 
only  have,  but  that  he  should  vindicate  such  a  right. 

[Their  Lordships  intimated  their  opinion  that  the  word 
"  depending  "  must  be  taken  in  its  popular  and  general  sense, 
and  that  the  suit  was  properly  before  the  Ecclesiastical  Court  at 
the  time  of  the  passing  of  the  Act.] 

yir.  Serjeant  Wilde  : 

The  Court  having  disposed  of  the  question  of  jurisdiction,  it 
remarns  for  me  only  to  apply  myself  to  that  part  of  the  case 
which  respects  the  capacity  of  Mr.  Bay  to  institute  this  suit. 

In  order  to  ascertain  the  nature  of  this  kind  of  suit  we  must 
look,  not  only  to  the  object  of  the  suit  itself,  but  the  jurisdiction 
from  which  it  proceeds.  It  is  insisted  on  the  other  side,  that 
the  suit  is  purely  a  civil  suit,  for  the  sole  purpose  of  ascertaining 
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Sherwood  the  status  of  the  parties.  To  a  certain  extent  that  is  true  ;  but 
Bay.  ^^6  jurisdiction  of  the  Ecclesiastical  Court  extends  farther,  and 
the  suit  is,  in  fact,  both  criminal  and  civil ;  and  though  the 
proceedings  may  be  distinct,  it  is  impossible  to  argue  that  they 
are  unconnected,  for  the  civil  suit  proceeds  on  the  very  assump- 
tion that  there  is  ground  for  the  criminal  process.  It  is  admitted, 
that  though  all  the  world  have  an  interest  in  upholding  the 
morals  and  decorum  of  society,  and  may  therefore  maintain 
the  criminal  suit,  yet  that  none  but  the  parties  to  the  marriage 
have  an  interest  in  the  status  of  the  marriage,  and,  consequently, 
that  they  only  can  maintain  the  civil  suit,  l^ut  the  status  of 
[  *386  ]  marriage  is  one  in  which  all  mankind  are  interested,  *the  very 
existence  of  society  depends  on  its  being  duly  regulated  and 
ascertained,  and  that  consideration  alone  might  seem  sufficient 
to  support  this  suit.  It  is  true,  that  to  support  the  criminal 
suit  there  must  have  been  cohabitation  as  well  as  marriage; 
but  the  law  presumes  that,  wherever  a  marriage  has  been 
solemnized,  and  though  it  is  well  known  and  admitted  that  in 
this  case  no  cohabitation  has  taken  place.  Miss  Bay  never  having 
left  her  father's  roof,  yet  it  is  pleaded  in  the  very  first  article  of 
the  libel,  and  would  be  legally  presumed  if  it  were  not  stated : 
Patrie  V.  Patrie  (i).  Now,  suppose  the  argument  of  my  friend's 
well  founded,  and  that  the  father  has  no  interest  to  dispute  such 
a  marriage  as  this,  but  can  only  proceed  like  the  rest  of  the 
world  to  punish  for  the  criminal  act.  In  what  situation  is  he 
placed  ?  Is  he  to  stand  by,  to  witness  his  daughter's  dishonour, 
to  see  her  commit  an  illegal,  immoral,  and  irreligious  act,  to 
wait  for  its  very  accomplishment  before  he  can  take  any  step 
to  repair  it,  or  prevent  its  further  commission,  and  be  told  all 
the  while  that  he  has  no  authority  to  interfere,  though  his  child 
be  under  his  own  roof,  and  by  all  the  ties  of  nature  and  law  he 
would  be  bound  to  defend  her  ?  But  this  is  not  all :  if  this 
marriage  is  valid,  Mr.  Sherwood  has  a  right  to  the  consortium 
of  his  wife,  and  may  institute  a  suit  to  compel  her  to  cohabit 
with  him,  to  commit,  in  fact,  the  very  ofifence  which  forms  the 
criminal  charge,  yet  the  Ecclesiastical  Court,  and  even  this 
Court,  must,  if  the  cause  was  brought  before  it,  issue  its  fiat 
(1)  3  Phil.  Rep.  496. 
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and  thoB  be  accessory,  nay,  the  very  instrument  to  effect  that,     Shbbwood 
which,  as  soon  as  accomplished,  the  same  tribunal  may  be  called        bat. 
upon  to  punish ! 

This  suit  springs  out  of  the  ancient  suit  of  jactitation.  Duchess       [  ^87  ] 
of  Kingston's  case  (i),  vvhich,  though  of  rare  occurrence,  is  still 
recognised  by  the  Ecclesiastical  Court:  Hawke  v.  Corri  (2). 

There  is  no  species  of  suit,  except  that  for  alimony,  knovm  to 
the  Spiritual  Courts,  where  pecuniary  interests  are  the  objects  of 
the  jurisdiction.  Their  functions  are  chiefly  for  the  protection  and 
furtherance  of  religion  and  morals.  How  then  can  it  be  argued 
that  the  Spiritual  Court  requires  a  pecuniary  interest,  and  that 
the  father,  qva  father,  without  such  an  interest,  has  no  locus 
standi  to  support  such  a  suit  as  this  ?  I  deny  that  such  a  rule 
ever  existed  ;  but  if  it  did,  it  is  in  effect  abolished  by  the  statute 
26  Geo.  II.  c.  38,  which  recognises  and  enforces  the  right  of  a 
parent  in  the  marriage  of  his  child;  and  supposing  the  argument 
respecting  the  canon  law  so  much  insisted  on  to  be  correct,  that 
statute  has  in  effect  abrogated  the  canon  law,  by  recognising 
and  giving  express  authority  to  the  father  in  the  marriage  of  his 
child.  I  speak  of  the  spirit  and  effect  of  the  statute,  not  its 
legal  operation,  that  I  allow  is  limited ;  but  for  the  purpose  of 
the  argument,  the  statute  proves  the  abolition  of  that  law,  if  it 
ever  existed  here,  which  made  the  child  sufficiently  independent 
to  contract  an  illegal  and  incestuous  marriage,  without  any  power 
in  the  parent  to  oppose  or  question  it. 

If  the  suit  be  only  for  the  purpose  of  ascertaining  the  status 
of  the  parties,  the  father  has,  of  all  persons,  the  greatest  interest 
in  that  question,  and  that  is  the  sort  of  interest  which  I  contend 
is  intended  by  the  learned  Judges  who,  in  the  dicta  they  have 
delivered,  say,  "  any  person  interested." 

The  term  "interest,"  in  its  legal  and  purely  technical  sense,  [ ^^  1 
is  definite  and  distinct,  and  applies  to  some  ascertained  and 
tangible  right ;  but  as  applied  to  jurisdiction  it  has  a  wider 
meaning,  and  extends  to  moral  as  well  as  legal  obligations  (3) 
—is  merely  such  as  will  give  a  party  a  locus  standi;  an 
interest  of  this  kind  is  familiar  to  our  law,  and  is  recognised 

(1)  20  State  Tr.  355.  (3)  Craigh.  Jus.  Hb.  2. 

(2)  2  Hagg.  Cons.  Bep.  284. 
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Sherwood    in    every    action    brought    in    the    Courts    of    Exchequer   or 
Hat.         Common  Pleas. 

Now  blood  is  an  interest  sufficient  to  support  a  suit.  *'  Persona 
conjuncta  SBquiparatur  interesse  proprio  "  is  a  maxim  of  law  (i) ; 
and  the  comment  upon  that  maxim  by  Lord  Bacon  is,  that  "the 
law  hath,  in  this,  respect  of  nature  and  conjunction  of  blood,  as 
in  divers  cases  it  compareth  and  matcheth  nearness  of  blood 
with  consideration  of  profit  and  interest,  yea  and  in  some  cases 
alloweth  of  it  more  strongly." 

Here  is  interessej  not  interesse  speciale^  which  is  a  mere  feudal 
interest  unknown  to  our  law  (2).  But  the  interest  of  blood  ;  the 
natural  tie  is  recognised  not  in  this  maxim  alone,  but  in  various 
other  instances ;  thus,  between  father  and  child,  blood  is  sufficient 
consideration  to  raise  a  use:  Grey  v.  Grey{2),  So  the  word 
''  privies  "  in  the  statute  4  Hen.  YII.,  for  barring  estates  tail 
and  levying  fines,  is  construed  to  be  to  privies  in  blood  as  well 
as  privies  in  estate  (4). 

Again,  the  heir  may  maintain  an  action  for  its  being  reported 
that  he  is  a  bastard,  though  he  allege  no  special  damage. 
[  889  ]  In  the  action  for  criminal  conversation,  one  of  the  allegations 

is  that  the  husband  has  been  deprived  of  the  comfort,  society, 
and  fellowship  of  his  mfe,  and  of  her  aid  and  assistance  in  his 
domestic  affairs. 

In  the  action  by  a  father  for  the  seduction  of  his  daughter, 
though  the  allegation  that  gives  jurisdiction  is  the  loss  of  service, 
yet  proof  of  the  smallest  possible  act  of  service  was  sufficient ; 
and  of  late  it  has  been  held  that  it  is  sufficient  to  shew  the 
daughter  under  the  general  control  of  the  father  without  proving 
any  service :  Maunder  v.  Venn  (5). 

Now  all  these  instances  prove,  beyond  controversy,  that  there 
are  other  interests  than  pecuniary  ones,  recognised  and  sanctioned 
in  our  Courts,  and  that  blood  forms  one  of  the  strongest. 

In  Brown  v.  Ricketts,  Lord  Stowbll  says,  the  father  can  insti- 
tute this  suit  because  his  authority  is  violated ;  the  observation, 
as  to  interest,  in  Turner  v.  Meyers  is  obiter  dictum, 

(1)  Bacon'sMaxims.reguIaXVni.  (4)  Touch.  21. 

(2)  Craigh.  Jus.  lib.  2.  (5)  31  B.  B.  734  (Moo.  &  Mai. 

(3)  1  Ch.  Ca.  296 ;  Touch.  B.  341 .        323). 
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The  case  of  Watson  v.  Faremouth  (i)  is  directly  in  point,  and  Shbbwood 
entirely  overrules  the  authority  of  Balfour  v.  Carpenter.  In  rIV. 
that  case,  the  sisters,  who  were  devisees  in  remainder,  in  case 
there  was  no  issue  of  the  marriage,  were  allowed  to  prosecute 
the  suit.  The  Ecclesiastical  Court  has  no  jurisdiction  to  deter- 
mine the  validity  of  devises,  and  could  not,  therefore,  determine 
whether  the  parties  had,  in  fact,  any  interest;  yet  upon  the 
allegation  of  an  interest,  which  may  turn  out  utterly  untenable 
and  unfounded,  they  are  admitted  to  prosecute  the  suit.  Is 
that  more  than  requiring  the  party  to  allege  something  which 
wiU  give  him  a  locus  standi  ? 

Mr.  Bay  claims  and  shews  a  higher  interest  than  this;  though 
contingent,  it  is  definite  and  certain,  *and  must  accrue  if  not  [  "390  ] 
defeated ;  it  is  a  spes  successionis — ^may  be  subject  of  contract, 
and  if  so,  is  enforceable  in  a  court  of  equity  (2).  But  in  a  case 
where  it  is  assumed  that  a  pecuniary  interest  is  requisite,  but 
at  the  same  time  admitted  that  the  smallest  quantity  of  interest 
is  sufficient,  I  have  a  right  to  enlist  any  interest.  Mr.  Bay  may 
maintain  an  action  for  the  maintenance  of  his  daughter  since  the 
marriage ;  this  is  a  pecuniary  interest. 

Dr.  AddamSy  in  reply : 

The  term  incestuous,  as  applied  to  this  marriage,  is  improper, 
and  ought  not  to  weigh  with  the  Court.  It  is  not  an  incestuous 
connexion ;  were  it  so,  every  act  of  cohabitation  would  be  the 
commission  of  a  crime  which  is  legalised  and  sanctioned  by 
the  recent  Act  of  Parliament.  The  prohibition  against  such 
marriages  in  Scripture  is  vexata  qtuestio ;  and  the  assertion 
that  they  are  against  the  law  of  nature,  is  contrary  to  all  the 
books  which  treat  of  such  laws  (3). 

The  assumed  invalidity  of  such  a  marriage  was  the  very  hinge 
upon  which  the  Beformation  turned,  and  was  urged  by  Hen.  VIII. 
as  the  ostensible  reason  for  the  divorce  from  Catherine  of  Aragon. 
Bat  the  foreign  reformers  were,  at  that  time,  divided  in  opinion 

(1)  1  Phil.  Eep.  355.  B.  11.  ch.  v.  s.  13  ;   Par«cw*«  case, 

(2)  Lord  Dursley  v,  Fitzhardinge  2  Co.  Litt.  235  a  ;  Worthy  v.  Wat^ 
BerkeUy^  5  B.  B.  285  (6  Yes.  251).  kinson,  ib.  et  Levinz,  245 ;  SnowUng 

(3)  GzotiiiB  de  Jure  Belli  et  Pads,  t.  Nursey,  ib. ;  Yaughan,  302. 
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Shbbwood    as  to  the  legality  of  the  plea ;  and  the  question  was  settled  for 
Ray.         a   time,  in  the  only  way  it  could  be  satisfactorily,  by  the  Act 
25  Hen.  VIII.  c.  22  (i). 
That  was  the  first  and  the  only  statutory  prohibition  of  these 

[  'S^i  ]  marriages,  and  was  repealed  by  the  subsequent  *Acts  of  28 
Hen.  VIII.  c.  7,  and  1  Mary,  sess.  2,  c.  1,  which  latter  declared 
the  Queen's  title  to  the  throne  of  these  realms,  and  recognised 
and  sanctioned  a  marriage  in  all  respects  similar  to  Mr. 
Sherwood's. 

Before  the  late  Act  such  marriages  were,  in  fact,  valid ;  they 
could  only  be  questioned  or  dissolved  during  the  lifetime  of  the 
contracting  parties  (2),  which  clearly  shews  the  impropriety  of 
terming  them  incestuous,  ^he  prohibiting  them  was,  in  fact, 
only  a  question  of  policy  (3). 

The  various  Marriage  Acts  passed  since  the  time  of  Hen.  VIII. 
are  only  provisionary  for  the  celebration,  and  not  declaratory  of 
the  status  of  the  contracting  parties.  No  inference  of  the 
authority  of  the  parent  can  be  drawn  from  the  consent  of 
parent  or  guardian,  required  to  the  marriage  of  a  minor  by  the 
26th  Geo.  II.  c.  38.  The  very  fact  of  such  authority  being 
conferred,  is  a  proof  it  did  not  previously  exist ;  and  that  the 
rule,  as  stated  by  Mr.  Austin^  was  the  prevailing  law. 

Though  there  has  been  neither  cohabitation  nor  consummation 
of  this  marriage,  yet  it  must  be  presumed ;  and  if  not  proved, 
the  cause  would  be  dismissed  (4).  The  Ecclesiastical  Courts 
pronounce  hypothetical  sentences,  as,  if  the  marriage  has  taken 
place,  it  is  void  (6).  As  to  the  interest  requisite  to  sustain  the 
suit,  the  whole  argument  on  the  other  side,  as  well  as  the  libel, 
entirely  proves  that  a  pecuniary  interest  is  the  one  claimed  by 
Mr.  Ray.  There  is  no  authority  for  holding  that  the  remote 
expectancy,  in  case  of  the  intestacy  of  his  daughter,  and  her 

[  *392  ]  being  a  ^single  woman,  is  sufficient  pecuniary  interest  to  support 
a  suit.     The  Earl  of  Belfast  v.  Chichester,  and  Smith  v.  King  (6), 

(1)  Burnet's  Hist,  of  the  Beforma-  (5)  Nokes  y.  MUward,  2  Addams 
tion,  Append.,  p.  125  below.  Bep.  386. 

(2)  Innocentius,  Institutiones  Ga-  (6)  [Probably  Smith  ▼.  Attorney- 
nonid,  1  vol  432.  Ghmeral,  5  E.   E.  288,  289  (6  Vee. 

(3)  Paley,  tit.  Incest.  260,  n.)  is  intended.] 

(4)  Oriffiths  v.  Bead,  1  Hagg.  196. 
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are  directly  against  such  a  position ;  and  all  cases  go  to  shew  shbbwood 
that  9pes  9iu;c€8sioni8  is  not  a  pecuniary  interest.  With  regard  r^V. 
to  the  argument  derived  from  the  poor  law,  that  is  arbitrary 
and  wholly  inapplicable ;  it  is,  in  fact,  but  another  form  of  the 
patria  potestas,  depending  on  the  accident  of  the  daughter  living 
under  the  same  roof  as  her  father.  If  she  changed  her  residence, 
there  would  be  an  end  of  the  reason,  for  she  would  then  be 
emancipated,  and,  being  of  age,  might  gain  a  settlement  in  any 
other  parish.  If,  again,  the  father  has  pecuniary  interest, 
because  he  might  be  chargeable  for  the  children  of  the  marriage, 
every  rate-payer  in  the  parish  is  also  liable,  and  might  sustain 
this  suit.     Such  a  proposition  is,  on  the  face  of  it,  untenable. 

Their  Lordships,  having  taken  time  to  consider  their  judgment,       ^ov.  28. 
directed  the  case  to  be  again  argued  by  one  counsel  on  each  side 
upon  the  following  point : 

Whether  the  liability  to  be  charged  under  the  Act  48  of  Eliz. 
c.  2,  for  the  maintenance  of  the  children  of  the  marriage,  in  case 
of  the  death  or  impotency  of  the  parents,  was  a  sufficient 
interest  in  Mr.  Bay  to  entitle  him  to  sustain  a  suit  of  nullity  of 
marriage  in  the  Ecclesiastical  Court  ? 

Mr.  Austin  contended  that  the  poor  law  was  merely  a  muni- 
cipal regulation  imposing  liabilities,  not  creating  any  interests 
adverse  to  those  as  previously  existing  under  the  common  or 
statute  law.  That  the  liability  in  respect  of  the  unborn  issue  of 
the  marriage  was  only  *a  possible  and  contingent  burden,  depend-  [  *^^^  ] 
ing,  first,  on  the  impotency  or  death  of  the  parents  and  the  paternal 
grandfather;  and,  secondly,  on  the  children  becoming  chargeable 
on  the  parish  :  .that  such  contingent  liability  created  no  present, 
or  certain,  and  therefore  no  legal  interest,  but  was  only  a  "metus 
datnni,''  not  aflfecting  the  person  or  reaching  the  property  of 
Mr.  Bay — incapable  of  being  released,  and  only  enforceable  by 
imprisonment ;  that  the  same  species  of  interest  was  possessed 
by  every  rated  inhabitant  of  the  parish  in  which  children  might 
be  settled ;  and  that  to  admit  Mr.  Bay  to  sue  in  respect  of  such 
interest,  would  be  to  allow  every  marriage  to  be  questioned  by 
each  individual  rate-payer.     He  cited  Rex  v.  Kempson,  2  Str.  955 ; 
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Bhkbwood  1  Bott.  460;  2  Nol.  P.  L.  281,  282.  Hoe's  case,  5  Co.  Rep.  70; 
Ray.  Cro.  Eliz.  579, 580 ;  Co.  Litt.  266  e.  Neale  v.  Sheffield,  Yelverton, 
192;  Brownlow,  110;  Bac.  Abr.  tit.  Release;  Vin.  Abr.  tit. 
Release,  D.,  Possibility,  C.  Turner  v.  Feltouy  1  Addams;  2 
Phil.  Ecc.  Rep.  94,  vide  ib.  880,  844.  Rex  v.  St.  Peter's,  Dorset, 
Burr.  518.  Rex  v.  Reccing,  Rep.  temp.  Ld.  Hardwicke,  79 ;  8 
East,  196  (a).  Cope  v.  Cope,  42  R.  R.  787  (1  Moo.  &  Rob.  269). 
Hcdford  v.  Kymer,  84  R.  R.  658  (10  B.  &  C.  724). 

Sir  William  Follett,  on  the  other  hand,  insisted  that  the 
smallest  possible  interest  in  Mr.  Ray  was  sufficient  to  sustain  this 
suit;  that  there  was  no  direct  authority  for  saying  that  such 
interest  must  be  pecuniary,  but  was  such  as  is  admitted  by  all  the 
Courts,  both  temporal  and  spiritual,  to  subsist  between  parent  and 
child;  that  this  species  of  interest  is  identical  with  that  recognised 
by  the  poor  law,  which  gives  a  settlement  to  the  child,  derivative 
[  •894  ]  from  the  parent  *and  the  Marriage  Acts,  which  require  the 
consent  of  parents  previous  to  the  grant  of  a  licence ;  that  as  a 
man  has  an  interest  to  be  released  from  the  obligation  of 
maintaining  the  bastard  issue  of  his  reputed  wife,  and  is  per- 
mitted to  prove  the  illegality  of  the  marriage,  so  a  grandfather 
has  the  same  interest,  and,  if  a  pecuniary  interest  is  requisite, 
such  is  sufficient  to  sustain  this  suit ;  that  the  contingency  or 
remoteness  of  the  liability  formed  no  objection,  Mr.  Ray  having 
always  a  present  interest  to  be  released  from  the  possibility  of  a 
future  obligation.  He  cited  Butler  v.  Baldwin,  Lee,  Rep.  312 — 
318 ;  Bowzer  v.  Ricketts,  2  Hagg.  Consist.  218 ;  Turner  v.  Meyers, 
1  Hagg.  Consist.  Rep.  414 ;  Faremouth  v.  Watson,  1  Phil.  855 ; 
Rex  V.  Cornish,  86  R.  R.  689  (2  B.  &  Ad.  498)  ;  Rex  v.  Bramley, 
6  T.  R.  830,  831 ;  Rex  v.  Chillesford,  4  B.  &  C.  94,  102. 

Parkb,  B.  : 

j)eo,  6.  This  case  was  argued  before  us  in  the  month  of  February  last, 

and  again  a  few  days  ago,  with  great  ability  and  learning  on 
both  sides.  Its  importance  to  the  public,  and  its  deep  interest  to 
the  parties,  demanded  from  us  our  most  serious  attention  before 
we  pronounced  our  opinion  upon  it ;  we  have  bestowed  that 
attention,  and  though  we  have  felt  some  doubt  in  forming  our 
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opinion,  we  have  come  to  the  conclusion  that  the  judgment    shbbwood 
appealed  against  ought  to  be  affirmed.  raV. 

Having  had  the  benefit  not  only  of  a  most  able  argument 
before  us,  but  also  very  full  notes  of  the  judgments  of  both  the 
Courts  below,  their  Lordships  are  now  called  upon  to  pronounce 
their  opinion  upon  the  question  in  this  most  important  case. 

There  are  two  questions ;  first,  whether  this  case  *is  within       [  *396  ] 
the  exception  of  the  Act  of  Parliament  ?  and,  secondly,  if  it  be, 
whether  the  respondent  is  entitled  to  sue  in  civil  form  to  have 
this  marriage  annulled  ? 

The  first  question  depends  upon  the  construction  of  the  Act, 
whether  at  the  time  of  the  passing  of  the  Act  this  suit  was 
''depending,"  for  if  it  was,  sentence  may  be  pronounced  for 
annulling  this  marriage,  otherwise  it  cannot;  the  second  is 
wholly  independent  of  it,  and  must  be  determined  upon  the  same 
principles  as  if  the  Act  had  never  passed. 

Much  learning  and  research  was  displayed  in  the  argument 
before  us  as  to  the  meaning  in  the  Ecclesiastical  Court  of  the 
technical  term  **  lis  pendens,''  in  which  sense  it  was  insisted 
that  the  words  of  the  statute  must  be  understood.  We  thiuk  it 
unnecessary  to  examine  the  authorities  cited  on  this  subject, 
because  we  are  clearly  of  opinion  that  the  words  of  the  Act  are 
not  to  be  construed  in  any  other  than  their  ordinary  and 
popular  sense,  that  is,  that  a  suit  should  have  commenced  and 
should  be  still  continuing,  the  object  of  the  Legislature  being 
to  preserve  entire  their  rights  to  such  parties  as  had  already 
used  diligence  and  taken  proper  steps  to  enforce  them.  On 
this  question  we  have  the  satisfaction  of  knowing  that  our 
judgment  agrees  with  that  of  both  the  learned  Judges  in  the 
Court  below. 

The  second  and  more  difficult  and  important  question  is, 
whether  in  this  suit,  which  is  thus  taken  out  of  the  operation 
of  the  Act,  the  Court  ought  to  pronounce  for  the  prayer  of  the 
respondent,  and  to  annul  the  marriage  between  these  parties? 
That  marriage  having  been  celebrated  between  persons  within 
the  Levitical  degrees,  and  prohibited  from  intermarrying  by  Holy 
Scripture,  as  interpreted  by  the  canon  law  *and  by  the  statute  [  '396  ] 
25  Hen.  VIU.  c.  22,  s.  8,  was  unquestionably  voidable  during  the 


1£0  ^   1887.    P.  C.     1  MOOBE,  R  C.  896—897.  [r.b, 

Shsbwood  lifetime  of  both,  and  might  have  been  annulled  by  criminal  pro- 
Bat.  ceedings  or  civil  suit.  The  suit  in  a  criminal  form  is  to  punish 
the  parties  by  public  penance,  and  to  declare  the  marriage  void 
ab  initio ;  it  may  be  instituted  by  any  one  promoting  the  office 
of  judge,  with  the  permission  of  the  Court,  though  the  prosecutor 
be  wholly  unconnected  with  the  parties,  and  this  is  the  only  case 
of  nullity  of  marriage  to  which  it  is  applicable.  In  all  other 
matrimonial  causes  the  suit  must  be  in  civil  form.  Civil  suits 
may,  beyond  doubt,  be  brought  by  either  of  the  parties,  who 
have  each  the  greatest  interest  that  their  status  should  be 
determined,  and  that  they  should  be  freed  from  the  bonds  of  an 
incestuous  intercourse. 

The  only  point  to  be  considered  is,  whether  it  is  maintainable 
at  the  suit  of  the  father  ?  It  is  evident  on  all  hands  that  a  third 
person  suing  in  civil  form  must  have  an  interest  of  some  kind ; 
for  the  object  of  the  suit  must  be  to  procure  the  marriage  to  be 
avoided  on  the  ground  that  its  validity  may  affect  some  right, 
or  interest  of  the  party  promoting  the  suit.  It  can  hardly  be 
that  the  Court  has  a  discretion  upon  this  subject,  to  allow  a 
civil  suit  to  be  maintained  or  not,  according  as  it  is  of  opinion 
that  the  justice  of  the  case,  or  the  advantage  of  the  public,  will 
be  best  answered. 

There  must  be  some  rule,  according  to  which  the  party  may 
sue  or  not,  as  a  matter  of  right.  But  if  the  interest  be  estab- 
lished, the  mere  question  of  that  interest,  must  on  legal  principles 
be  wholly  immaterial.  If  there  be  an  interest,  however  small, 
a  party  must  have  a  legal  right  to  enforce  or  protect  it,  according 
[  •397  ]  *to  the  forms  of  law ;  what  then  must  be  that  interest  ?  The 
Ecclesiastical  Courts  ought  not  to  be  extremely  strict  in  limiting 
the  cases,  in  which  private  individuals  may  seek  to  annul 
prohibited  marriage  by  proceedings  in  civil  form.  The  marriage, 
it  must  always  be  borne  in  mind,  is  incestuous  according  to  the 
Divine  law,  and  no  complaint  can  be  reasonably  made  if  all 
persons  are  admitted  to  interpose,  whose  rights  are  affected, 
however  remotely,  by  the  existence  of  the  marriage,  or  its 
probable  results,  the  birth  of  offspring;  and  it  is  to  be  recollected 
that  this  may  be  the  only  form,  in  which  any  individual  can 
question  the  marriage  as  a  matter  of  right;  for  to  promote  the 
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office  of  judge  in  a  criminal  suit,  requires  the  authority  and  con-     Shebwood 
sent  of  the  Court,  and  though  this  is  obtained  without  difficulty         raV. 
ID  ordinary  practice,  it  cannot  be  demanded  ex  debitd  justitia. 

It  appears,  however,  to  be  quite  clear,  that  whatever  be  the 
nature  of  the  interest  required,  the  mere  relation  of  father 
and  daughter,  or  parent  and  child,  though  it  creates  the  highest 
moral  interest,  does  not  of  itself  constitute  such  an  interest  as 
to  support  a  suit  in  the  Ecclesiastical  Courts.  At  the  common 
law  certainly  no  action  could  be  maintained,  founded  on  that 
relation  only  [RatcligTa  case,  8  Co.  Bep.  88  b];  taking  away  a 
child,  unless  such  a  child  was  the  heir-at-law,  which  distinction 
proceeded  upon  a  reason  taken  from  the  civil  law :  Barlow  v. 
Dennis,  Cro.  Eliz.  770. 

The  proceedings  of  the  Ecclesiastical  Courts,  however,  are 
not  governed  by  the  rules  of  the  common  law,  or  any  analogies 
which  they  furnish.  But  by  maxims  of  the  canon  law,  as 
appears  from  the  authorities  cited  from  foreign  jurists  by 
Mr.  Austin  in  his  most  learned  argument,  the  parental  power 
and  authority  seems  to  *have  been  disregarded.  *'  In  causis  [  *898  ] 
spirituaUbus  non  curator  auctoritas  patris;"  and  ''pater  non 
deferri  videtur  ab  extraneo,"  are  rules  which  occur  often  in 
the  writings  of  these  jurists;  and  this  is  in  conformity  with 
the  spirit  of  the  Bomish  Church,  which  abrogated  the  '*patria 
ptttestas''  of  the  civil  law,  and  placed  the  parental  authority 
in  this  respect  in  the  hands  of  their  spiritual  guides;  and 
that  part  of  the  canon  law  which  takes  away  the  control  of 
parents  over  the  marriage  of  their  children,  is  undoubtedly 
in  force  in  this  country,  the  marriage  of  males  of  fourteen 
years,  and  of  females  of  twelve,  being  unquestionably  valid 
by  the  law  of  England  before  the  Marriage  Acts,  with  or 
without  the  consent  of  the  parents.  We  have,  besides,  the 
authority  of  Lord  Stowell,  in  Balfour  v.  Carpenter,  in  modem 
times,  in  conformity  with  this  view  of  the  canon  law ;  and  in 
Turner  v.  Meyers  that  most  learned  Judge  says,  that  ''  a  father 
is  by  no  means  privileged,  but  must  shew  a  specific  interest 
as  well  as  any  other  person."  We  have,  therefore,  to  inquire 
whether  any  such  interest  exist  in  this  case  by  which  the  suit 
may  be  supported. 


122  1887.    P.  C.    1  MOOBE,  P.  C.  898—399.  [r.r. 

Sherwood  Three  circumstances  are  suggested,  each  of  which  it  is  argued 
R^T.  form  a  sufficient  special  interest  for  this  purpose :  the  first  is, 
that  Mr.  Ray  was  the  next  of  kin,  entitled  to  his  daughter's 
personalty  under  the  Statute  of  Distributions.  The  second, 
that  the  daughter  was,  at  the  time  of  her  marriage,  a  part 
of  his  family,  and  an  inmate  of  his  house.  The  third,  that 
by  the  statute  law  of  this  country  the  father  is  bound  to 
maintain  his  grandchildren,  if  legitimate,  and  has,  therefore, 
a  direct  legal  interest  to  set  aside  the  marriage,  in  order  to 
liberate  himself  from  that  burden,  which  does  not  belong  to 
[  '399  ]  him  simply  in  the  character  *of  a  father,  but  is  attached  to  every 
father  by  the  municipal  law  of  this  particular  country.  The 
first  of  these  appears  to  have  formed  the  sole  subject  of  argu- 
ment in  the  Court  below,  and  strong  reasons  are  urged  in  the 
sentence  of  the  learned  Judge  of  the  Consistory  Court,  for 
holding  that  the  right  to  succeed  ab  intestato  cannot  be  treated 
for  any  purpose  as  an  interest ;  and  in  that  respect  the  learned 
Dean  of  the  Arches  does  not  disagree.  It  is,  however,  unnecessary 
to  give  any  opinion  upon  that  point ;  nor  upon  the  second  ground, 
upon  which  the  learned  Dean  of  the  Arches  placed  much  reliance 
in  his  judgment,  as  their  Lordships  think,  that  upon  the  third 
ground,  that  of  a  statutory  obligation  to  maintain  his  grand- 
children, the  father  has  an  interest  in  the  question  of  the  validity 
of  the  marriage,  which,  although  of  a  slight  and  contingent 
nature,  is  still  a  sufficient  interest  to  maintain  this  suit.  This 
special  ground  of  interest  does  not  appear  to  have  been  the 
subject  of  discussion  in  the  Consistory  Court. 

The  decisions  of  our  Ecclesiastical  Courts  contain  but  little  of 
authority  on  this  question,  as  to  the  nature  and  adequacy  of  the 
interest  which  is  necessary  to  maintain  a  suit  of  this  kind ;  but 
the  judgment  of  Sir  John  Nicholl  in  the  case  of  Faremouth  v. 
Watson,  and  of  which  we  have  been  furnished  with  a  more 
copious  note,  enables  us  to  say,  that  a  '^ slight  interest"  is 
sufficient;  and  it  seems  highly  reasonable  to  hold,  that  any 
one  whose  title  to  property  would  be  affected,  or  on  whom  a 
legal  liability  would  be  cast,  though  contingently,  by  the  natural 
result  of  the  marriage — the  birth  of  issue,  should  have  a  right 
to  contest  its  validity.     If  it  were  permitted  to  any  one   to 
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dispute  the  marriage,  and  set  up  the  illegitimacy  of  the  issue     shbbwood 

•at  any   time,  it  would  be  just  to  say,   that  no  one  should         bIt. 

interfere  until  he  should  have  sustained  some  actual  loss,  by       [  *400  ] 

being  deprived  of  some  property,  or  subjected  to  an  actual 

pecuniary   burthen,  by  reason  of  the  existence  of  the  issue, 

and  those   contingencies  having  occurred  on  which  the  title 

or  obligation  of  the  party  depended.    But  as  the  law  prevents 

any  one   from   interfering  to    bastardize   the  issue  after    the 

death  of  either    parent,   it  ought,   by  way  of    equivalent,   to 

allow  a   power  to  those  whose  interests  may  be  affected  by 

the  validity  of  the  marriage  to  question  it  in  the  lifetime  of 

both;    otherwise    this    consequence    would    follow,    that   they 

mig^t  be    unjustly  deprived  of    property,   or    subjected  to  a 

bnrthen  without  any  possible  redress. 

Suppose,  for  instance,  that  a  person  was  entitled  by  a  will 
or  settlement  to  an  estate  on  failure  of  issue  of  a  marriage, 
snch  a  person  would  have  unquestionably  a  legal  interest  to 
Bne  to  have  that  marriage  annulled,  and  it  was  so  decided 
in  the  case  before  referred  to  of  Faremouih  v.  Watson.  The 
situation  of  a  person  who,  instead  of  receiving  a  benefit  on 
the  failure  of  issue,  was  bound  by  the  will  or  settlement  to 
pay  a  sum  of  money  in  the  event  of  the  existence  of  such 
issue,  a  portion,  for  example,  for  the  child  or  children  of  the 
marriage,  must  without  doubt  have  a  similar  legal  interest 
to  sue  for  the  dissolution  of  the  marriage.  The  cases  are  in 
effect  the  same ;  it  can  make  no  difference  in  the  legal  right 
of  the  party,  that  the  estate  to  be  taken,  or  the  sum  to  be 
paid,  is  greater  or  less;  or  that,  besides  the  birth  of  issue, 
the  title  in  the  one  case,  or  the  obligation  in  the  other,  depend 
upon  other  contingencies,  such  as  the  attaining  or  dying  before 
majority,  or  other  events  more  or  less  remote.  In  all  these 
cases  justice  requires  that  the  party  whose  interest  *may  be  [  '^oi  ] 
affected  should  have  the  right  to  interfere,  if  he  chooses  to 
exercise  it,  before,  by  the  death  of  either  parent,  it  becomes 
too  late. 

It  appears  to  their  Lordships,  that  the  legal  obligation 
conferred  by  the  statute  48  of  Eliz.  c.  2,  falls  within  the  same 
description  of  interest.    If  there  had  been  nothing  but  a  mere 
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shbbwood    moral  duty  in  the  father  to  support  his  grandchildren,  it  would 

Eat.         ^ot  have  been  enough  to  found  a  title  to  sue,  because  a  suit 

is   brought  to  protect  or  enforce  some  legal  right;    but  the 

statute  converts  the  moral   duty  into  a  legal  liability,  to  be 

enforced  by  legal  sanctions. 

The  effect  of  its  provisions  is,  that  if  the  marriage  .be  not 
set  aside,  the  birth  of  a  child  of  the  marriage  would  impose 
a  legal  obligation  on  the  grandfather  to  maintain  it  in  the  event 
of  the  child  being  poor,  lame,  or  impotent,  and  unable  to  work ; 
perhaps  in  that  event  only  {Rex  v.  Cornish) ;  but  certainly 
in  the  event  of  the  father  being  himself  unable  to  support 
his  child. 

It  may  be  that  such  liability  is  extremely  unlikely  in  this  case 
to  cast  real  pecuniary  burthen  upon  Mr.  Ray ;  but  still  it  is  a 
legal  liability,  and  analogous  to  the  obligation  of  persons  bound 
by  settlement  or  contract  to  pay  contingently  a  sum  of  money 
to  the  issue  of  the  marriage. 

If  the  husband  were  a  pauper,  then  already  receiving  parochial 
relief,  the  legal  liability  would  be  the  same,  though  the  con- 
tingencies would  be  less  distant ;  nor  would  it  be  any  answer 
to  say,  that  the  birth  of  a  grandchild  would  be  a  benefit  to  him, 
supposing  that  the  grandchild  would,  under  similar  contingencies 
affecting  the  grandfather,  be  obliged  to  maintain  him,  because 
[  *402  ]  such  benefit  would  be  by  no  means  equal  to  *an  exact  counter- 
balance to  the  burthen,  and  they  may  be  extremely  different ; 
and  the  complainant  has  an  unquestionable  right  to  choose  for 
himself,  and  to  be  relieved  from  that  which  he  considers  to  be  a 
burthen,  though  it  might  possibly  in  some  events  turn  out 
an  advantage. 

Their  Lordships  are  therefore  of  an  opinion,  that  there  does 
exist  such  a  legal  interest  in  the  father  as  to  entitle  him  to  set 
aside  the  marriage.  It  is  no  objection  that  a  similar  interest 
belongs  to  the  mother,  or  to  a  son  to  set  aside  the  marriage 
of  his  father,  if  he  be  so  advised ;  nor  that,  if  the  liabihty  to 
maintain  in  the  event  of  poverty  be  a  sufl&cient  ground,  the 
inhabitants  of  the  parish  in  which  the  husband  is  settled  might 
possibly  have  a  like  interest,  and  would  have  it,  in  case  issue 
of  the  marriage  had  been  already  born,  in  another  parish,  where 
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they  would  be  settled  if  they  were  illegitimate.     It  is  no  objec-     Sherwood 
tion  that  the  doors  are  opened  wide  to  admit  a  numerous  class         rIv. 
of  complaints  against  a  marriage  which  is  illegal  by  Divine  and 
human  law. 

Their  Lordships  therefore  determine  to  pronounce  against  the 
appeal,  and  that  the  libel  is  to  be  admitted  to  proof,  being  of 
opinion  that,  upon  the  facts  stated,  Mr.  Bay  is  competent  to 
maintain  this  suit.  In  coming  to  that  conclusion  they  have 
felt  considerable  doubt,  both  from  the  nature  of  the  case  and 
the  small  number  of  authorities  in  the  Ecclesiastical  Court, 
of  this  country  which  throw  any  light  upon  this  subject ;  but 
any  legal  interest,  however  small,  is  unquestionably  sufficient ; 
and  their  Lordships  think  there  is  in  this  case  such  an 
interest,  although  of  an  extremely  minute  and  contingent 
character. 

Her  Majesty  will,  therefore,  be  advised  to  affirm  *the  sentence      [  *^03  ] 
of  the  Coort  of  Arches,  but  without  costs. 

On  the  judgment  being  pronounced. 

Dr.  PhilUmore  moved  to  retain  the  principal  cause,  and  for 
an  issue,  and  monition  to  the  Registrar  to  bring  in  the  original 
libel,  and  additional  articles,  and  exhibits,  which  was  granted  as 
of  course. 

Their  Lordships'  judgment  having  been  confirmed  by  Her 
Majesty  in  Council, 

The  Queen's  Advocate  appeared  on  the  part  of  the  appellant  Dec.  16. 
on  a  subsequent  day,  and  submitted  to  an  affirmative  issue 
being  put  in ;  and,  evidence  having  been  taken,  and  publication 
decreed,  the  sentence  of  the  Court  of  Arches,  deciding  the 
marriage  null  and  void  by  reason  of  incest,  was,  upon  the 
motion  of  the  respondent's  counsel,  absolutely  confirmed. 

Reporter*  9  Note^—Aa  there  is  no  definition  in  the  above  Act  of  the  '  *  prohibited      [  355,  n.  ] 
dflgreee  "  of  oonsangoinity  or  affinity,  and  as  there  is  some  controyersy  respect- 
ing the  table  of  the  Leyitical  degrees,  a  statement  of  the  law  respecting  them 
vill,  it  is  hoped,  not  be  thought  irrelevant. 

The  first  mention  of  the  ''prohibited  degrees*'  in  the  Statute  Book  is 
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Shbbwood     in  the  25  Hen.  Vlil.  c.  22  (1),  intituled,  **  An  Act  oonoeming  the  King's 

V.  Succession,"  which  was  passed  to  legalize  his  divorce  from  ^Catherine  of 

^^*  Aragon,  and  consequently  bastardized  the  Princess  Mary.    Sec.  3  contains  an 

[  •866,  n.  ]      enumeration  of  the  degrees  of  marriage  prohibited  by  God's  law. 

The  28  Hen.  VIIL  a  7,  s.  4,  intituled,  **  An  Act  for  the  Establishment  of 
the  Succession  of  the  Imperial  Crown  of  this  Bealm,"  repealed  that  Act 
This  Act  was  passed  for  the  purpose  of  legalizing  the  divorce  from  Anne 
Boleyn,  and  declaring  the  issue  of  that  marriage  (viz.  the  Princess  Elizabeth) 
illegitimate.  So  much,  however,  of  the  former  Act,  25  Hen.  YIII.  a  22,  as 
respected  marriages  within  the  prohibited  degrees  was  re-enacted,  with  some 
slight  modifications  respecting  the  want  of  carnal  knowledge  of  the  first  wife, 
and  an  enimieration  of  the  prohibited  degrees  was  again  set  forth.  The 
remainder  of  the  Act  contained  a  limitation  of  the  Crown  to  the  issue  of  the 
Lady  Jane  Grey  (2)  by  the  King,  and  in  default,  to  the  heirs  of  the  body  of 
the  King  lawfully  begotten,  with  a  general  power  to  the  King  to  name  his 
successor,  either  by  letters  patent,  or  his  last  wilL 

In  pursuance  of  these  powers,  the  Crown  was  subsequently  limited  by  the 
King  in  succession  to  Edward,  Mary,  and  Elizabeth,  and  that  appointment 
was  duly  confirmed  by  the  35  Hen.  YIII.  c  1,  which  recited  the  powers  and 
authority  of  28  Hen.  VJLlL  c  7,  touching  the  succession,  by  the  execution  of 
which  so  much  of  that  Act  as  provided  for  the  succession  was  rendered  void. 
In  the  28  Hen.  Viii.  (the  same  year  as  the  second  Act  of  Settlement  (a  7) 
just  alluded  to  had  passed),  another  Act  respecting  marriages  was  passed,  a  16, 
intituled,  **  An  Act  for  dispensing  with  Bules  and  Licences  from  the  Pope," 
whereby  it  was  enacted,  s.  2,  that  all  marriages  had  and  solemnized  before  the 
3rd  of  November,  in  the  26th  of  the  reign  (the  date  of  the  Parliament  held 
next  aftef  the  passing  of  the  25  Hen.  VI IT.  c.  22),  should  be  valid,  whereof 
there  was  no  divorce  or  separation  had  by  the  ecclesiastical  laws  of  the  realm, 
and  which  marriages  were  not  prohibited  by  Gk)d's  law  limited  and  declared 
in  the  Act  made  in  that  present  Parliament  for  the  establishment  of  the 
King's  succession,  should  be  good,  and  they  were  thereby  confirmed.  For  the 
interpretation,  therefore,  of  what  marriages  were  prohibited  by  God's  laws, 
this  Act  expressly  referred  to  the  previous  Act  (c.  7)  of  the  same  year  in  which 
the  prohibited  degrees  were  set  forth. 

[  '357,  fL  ]  The  next  statute  respecting  the  *  *  prohibited  degrees  "  was  the  ^32  Hen.  VUL 
c  28,  which  provided  that  all  marriages  should  be  lawful  between  persons  that 
were  not  prohibited  by  God's  laws  to  marry,  and  that  no  reservation  or  pro- 
hibition, God's  law  except,  should  trouble  or  impeach  any  marriage  without 
the  Levitical  degrees.  This  Act  contained  the  first  mention  of  the  Levitical 
degrees  as  the  ** prohibited  degrees";  it  was  passed  for  the  purpose  of 
destroying  what  was  termed  spiritual  afi&nity,  which  precluded  the  marriage 
between  godfathers  and  their  godchildren,  &c  &a  without  licence  from  the 
Pope  (3),  and  was  confirmed  by  the  1  &  2  Edw.  VI.  c.  23,  s.  2. 

(1)  The  25  Hen.   VIIL  c.  22,  is  (2)  [This  is  of  course  a  slip  for  Jane 

printed  in  all  the    editions  of  the  Seymour:  she  was  never  called  Lady, 

Statutes  as  unrepealed,  and  the  28  but  passed  from  the  rank  of  a  knight's 

Hen.  Vin.  c.  7,  is  not  printed ;  but  daughter  to   that  of  Queen ;  she  is 

it  is  to  be  found  in  the  Appendix  to  described  in  the  Act  simply  as  Queen 

Eemington's  Statutes,  vol.  9.      See  Jane. — F.  P.] 

abo  Vaughan's  Reports,  215  ;  Gibson  (3)  Co.  2  Inst.  683. 
Cod.  410,  where  it  is  partially  set  out. 
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The  first  act  of  Queen  Mary,  upon  her  accession,  was  to  declare  the  legality     Sherwood 
of  her  birth,  which  was  accordingly  done  by  an  Act  passed  1  Mary,  sess.  2,  c.  1 ,  ^• 

by  which  the  whole  of  the  25  Hen.  Yin.  c.  22,  was  again  repealed,  and  so 
much  of  the  28  Hen.  VllL  c.  7,  as  went  to  bastardize  her,  or  to  pronounce 
the  marriage  between  her  father  and  Catherine  illegal ;  which  marriage  was 
there  declared  to  stand  with  Gk)d's  law,  and  to  be  valid  to  all  intents  and 
purposes.  The  remainder  of  that  Act,  however,  containing  the  '*  prohibited 
degrees,*'  and  the  provision  for  the  succession,  was  left  untouched  until  the 
ensuing  session,  when,  by  1  &  2  Phil.  &  M.  c.  8,  s.  17,  so  much  of  the 
28  Hen.  VLLL.  c.  7,  as  concerned  a  prohibition  to  marry  within  the  degrees 
expressed  in  the  said  Act,  together  with  the  whole  of  the  subsequent  Act  of 
that  year,  28  Hen.  YIH  a  16,  and  the  32  Hen.  YIIL  c.  28,  was  repealed. 

It  is  upon  the  revival  of  these  Acts,  or  such  parts  of  them  as  define  and 
enumerate  the  *' prohibited  degrees,"  that  the  law  respecting  them  at  the 
present  day  stands :  so  far,  at  least,  as  regards  their  recognition  by  statute  law. 
By  the  1  Eliz,  c.  1,  s.  2,  it  is  enacted,  *'  that  the  1  &  2  Phil.  &  M.  c.  8,  and 
all  and  every  branches,  clauses,  and  articles  therein  contained  (other  than 
such  branches,  clauses,  and  sentences  as  hereafter  shall  be  excepted)  shall  be 
repealed,  and  thenceforth  utterly  void  and  of  none  effect."  The  Act  then 
proceeds  to  revive  most  of  the  statutes  repealed  by  1  &  2  Phil.  &  M  c.  8, 
omitting  the  statute  25  Hen.  Yin.  c.  7,  but  terminating  with  the  28  Hen.  VTTT 
c.  16,  which  is  expressly  revived  by  sec.  10,  which  section  concludes  in  the 
following  words,  *'and  all  and  every  branches,  words,  and  sentences  in  the 
said  several  Acts  and  statutes  contained  are  ^hrevived,  and  shall  stand  and  be  [  *^^^y  ^'  ] 
in  full  force  and  strength  to  all  intents,  constructions,  and  purposes." 

By  sec  12  the  32  Hen.  VlLl.  c.  28,  is  revived,  and  the  13^  section  provides 
"  that  all  other  laws  and  statutes,  and  the  branches  and  clauses  of  any  Act  or 
statute  iex>ealed  and  made  void  by  this  first  Act  of  repeal  of  1  &  2  PhiL  &  M. 
c.  8,  and  not  in  the  present  Act  specially  mentioned  and  revived,  shall  stand, 
lemain,  and  be  repealed  and  void,  in  such  like  manner  and  form  as  they  were 
before  the  making  of  this  present  Act" 

The  reason  for  the  omission  of  the  28  Hen.  YUI.  c.  7,  from  this  Act,  or  at 
least  BO  much  of  it  as  applied  to  the  succession,  is  obvious;  but  the  revival  of 
the  subsequent  Act,  28  Hen.  YUI.  c.  16,  in  which  (sec.  2,)  the  **  prohibited 
degrees"  were  expressly  referred  to  the  former  Act,  has  induced  the  conclusion, 
that  notwithstanding  the  words  of  the  13th  section,  the  "  prohibited  degrees," 
as  contained  in  the  28  Hen.  VLLL.  o.  7,  are  within  the  intent,  construction, 
and  purpose  of  28  Hen.  YIII.  c  16,  and  consequently  that  28  Hen.  YIII.  c.  7, 
is  to  that  extent  revived  ( 1 ). 

It  must  be  observed,  however,  that  the  32  Hen.  YUI.  c  28,  is  without 
doubt  in  force,  having  been  fully  revived  by  1  Eliz.,  and  that  the  **  prohibited 
degrees"  are  there  declared  to  be  the  Levitical  degrees,  a  table  of  which, 
compiled  from  the  previous  statutes  of  25  and  28  Hen.  YIIL,  Lord  Coke  sets 
forth  in  his  comments  on  that  statute  (2). 

In  the  year  1603,  the  year  following  the  settlement  of  the  Thirty-nine 
Articles,  the  table  of  the  *'  prohibited  degrees"  which  is  usually  prefixed  to 
the  Bible  and  Book  of  Common  Prayer  was  drawn  up  by  Archbishop  Parker, 

(1)  Harrison  v.  Burwell,  Yaughan,  (2)  Co.  2  Inst.  683.      See  also   1 

325:  2  Yentris,  p.  11 ;   Hill  v.  Good,      Inst.  235. 
Vaug.  302 ;  3  Keble,  166. 
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Shbbwood     by  whose  name  it  is  known,  and  was  published  by  the  authority  of  the 
^'  Queen ;  it  is  intituled,  *' A  Table  of  Kindred  and  Affinity,  wherein  whosoever 

are  related  are  forbidden  in  Scripture  and  our  Laws  to  marry  together." 

By  the  99th  canon  of  1603  it  is  provided  that  **no  persons  shall  marry 
within  the  degrees  prohibited  by  the  laws  of  Gk)d,  and  expressed  in  a  table 
set  forth  by  authority,  a.d.  1563 ;  and  all  marriages  so  made  and  contracted 
shall  be  adjudged  incestuous  and  unlawful,  and  consequently  shall  be 
[  359,  ».  J  diggolved  as  void  from  the  ♦beginning ;  and  the  parties  so  married  shall  be 
by  course  of  law  separated ;  and  the  aforesaid  table  shall  be  in  every  church 
publicly  set  up  and  fixed  at  the  charge  of  the  parish.'* 

This  canon  was  extended  to  the  province  of  York  the  year  following,  and  to 
Ireland  A.D.  1634(1). 

In  suits  for  nullity  of  marriage  by  reason  of  incest,  this  canon  is  pleaded  in 
the  Ecclesiastical  Courts;  but  the  authority  of  the  canons  of  1603  to  bind 
laymen  has  been  doubted,  even  in  the  Spiritual  Courts  (2);  and  Lord 
Hardwicke,  in  an  elaborate  judgment  in  the  King's  Bench,  declared  the 
opinion  of  the  Judges  to  be,  that  the  canons  of  1603,  not  having  been 
confirmed  by  Parliament,  did  not  proprio  vigore  bind  the  laity  (3).  It  has 
been  said  also,  by  very  high  authority  in  the  Ecclesiastical  Court,  that  the 
canons  are  in  many  instances  only  declaratory  of  the  law,  as  to  what  shall  be 
its  execution,  and  not  always  introductory  of  the  offence  (4). 

It  would  seem,  therefore,  that  unless  the  statute  28  Hen.  VLLL.  c.  7,  is 
kept  in  force  by  the  revival  of  28  Hen.  YIO.  c  16,  there  is  at  this  time  no 
statutory  definition  of  what  are  the  "  prohibited  degrees." 

As  to  the  continuance  of  the  suit  for  nullity  of  marriage  by  reason  of  incest, 
since  the  statute  4  &  5  Will.  lY.  c  54,  see  Elliott  v.  Ourr  (o) ;  or  the  proceeding 
by  suit  of  jactitation,  see  Hawke  v.  Corn  (6). 

(1)  Gibson  Cod.  414  ;  Consilia  Crompton  v.  BuHer,  1  Hagg.  Cons. 
Mag.  Brit.  4  vol.  244—245.  Eep.  464. 

(2)  Lloyd  V.  Owen,  1  Lee  E.  437.  (5)  2  Phil.  Eep.  19,  20. 

(3)  Middleton  v.  Cro/ta,  2  Atk.  650.  (6)  2  Hagg.  Cons.  Eep.  284. 

(4)  Per  Sir  William  Wynne,  in 
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8TICKNEY  V.  SEWELL.  ,.   ^^'  ,, 

(1  My.  &  Or.  8—16.)  

Rolls  Omrt, 
Two  executors  were  empowered  by  will  to  lend  money  on  Gk>Yemment     pbpys,  M.R. 
real  or  personal  security.     One  of  them,  in  1815,  lent  part  of  the  fund  r  g  -i 

to  Ha  co-executor  and  hia  partner  in  trade,  upon  mortgage.  The  mort- 
gagors became  bankrupt  in  1831,  and  then  the  mortgaged  property, 
which  consisted,  in  part,  of  a  windmill,  a  watormill,  and  a  house  in  a 
town,  being  sold,  produced  considerably  less  than  the  sum  advanced. 
The  executors  were  held  liable  for  the  deficienov. 

Although  two- thirds  of  the  value  maybe  a«1vanoed  by  trustees  upon 
a  mortgage  of  property  of  a  permanent  value,  as  freehold  land,  yet  they 
ought  not  to  advance  so  much  upon  houses  or  buildings ;  still  less  upon 
buildings  used  in  a  trade  (1). 

Richard  Allen,  by  his  will,  dated  the  8th  of  September,  1811, 
directed  his  executors,  William  Sewell  and  John  WooUsey,  to 
place  oat  at  interest  the  monies  to  arise  from  the  sale  of  certain 
real  estates,  and  from  the  conversion  of  his  personal  estate, 
after  payment  of  his  funeral  and  testamentary  expenses,  specific 
legacies,  and  debts ;  and  he  authorised  and  empowered,  ordered 
and  directed,  his  said  executors,  in  their  names  to  put,  place,  and 
continue  out  at  interest  on  Government  real  or  personal  security, 
one  third  part  of  the  said  monies  during  the  joint  lives  of  his 
son  Richard  and  Mary  his  wife,  and  the  life  of  the  longest  liver 
of  them,  and  to  pay  the  dividends,  interest,  and  annual  produce 
to  his  said  son  Richard  for  his  life,  and  after  his  decease,  to  the 
said  Mary  his  -wifp.  for  her  life  ;  and  after  the  death  of  the  sur- 
vivor of  them,  the  testator  *gave  the  principal  nloney,  directed  [  *^  ] 
to  be  placed  out  at  interest  during  their  lives,  unto  all  their 
children  who  should  be  then  living. 

The  will  contained  similar  provisions  with  respect  to  the  other 
two  thirds,  in  favour  of  his  daughter  Margaret  Marsham,  the 
wife  of  William  Stickney,  the  plaintiff,  and  her  husband  and 

(1)  The  rule  here  laid  down  was  protected  against  loss  by  depreciation 

recognised  in  later  cases  :  see  Oh'vf  of  a  mortgage  in  any  case  where  the 

▼.  H'w&nnao  (1886)  34  Ch.  D.  p.  72;  mortgage    was  originally  a  proper 

and  a  margin  of  one-half  was  usually  investment  with  a  margin  of  one- 

oonsidered  necessary  and  sufficient  third  of  the  value  of  the  security; 

ID    a    trust    mortgage    «.f    freehold  see  Trustee  Act,  1893,  ss.  8  and  9. 

hotues.     Trustees  are  now  personally  — O.  A.  S. 
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Stioknet     children,  and  his  daughter  Mary,  the  wife  of  James  Marston, 
Sbwbll.      ^^^  h^^  husband  and  children. 

The  testator  declared  it  to  be  his  mind  and  will,  that  his  said 
executors  should  not  be  answerable  or  anywise  accountable  for 
any  loss  which  might  happen  of  any  of  the  monies  thereinbefore 
directed  to  be  placed  out  at  interest  as  aforesaid,  so  as  such  loss 
happened  without  their  wilful  default ;  but  such  loss  should  be 
borne  by  the  person  or  persons  respectively  entitled  to  such 
monies ;  nor  should  they  be  answerable  or  accountable  for  any 
more  of  his  monies  or  estate  than  should  come  into  their  hands, 
nor  for  the  acts,  receipts,  or  payments  of  each  other,  but  each 
of  them  for  his  own  acts  and  payments  only. 

The  testator  died  in  the  course  of  the  year  1811.  The  real 
estates  directed  to  be  sold  were  sold  by  the  executors  accordingly- 

In  February,  1816,  Sewell,  in  pursuance  of  the  power  of 
investment  contained  in  the  will,  lent  to  WooUsey,  his  co- 
executor,  and  John  Seeker,  who  was  WooUsey's  partner  in  trade, 
the  sum  of  8,000{.  on  mortgage  of  certain  freehold  and  copyhold 
hereditaments  belonging  to  them  respectively,  situate  in  Swafield, 
North  Walsham,  and  Great  Yarmouth,  in  Norfolk  ;  the  mortgage 
deeds  bearing  date  the  15th  of  February,  1815. 
[  10  ]  On  the  81st  of   May,  1881,  a  commission  of  bankrupt  was 

issued  against  Woollsey  and  Seeker,  under  which  they  were 
declared  bankrupts.  There  was  then  due  from  them  on  the 
security  of  the  mortgage  a  sum  of  8,198/.  8«.  Under  an  order 
in  the  bankruptcy,  the  mortgaged  premises  were  put  up  for  sale 
by  public  auction  on  the  8th  of  September,  1881,  when  such 
part  as  belonged  to  Woollsey  was  sold  for  560/.,  and  such  part 
as  belonged  to  Seeker  for  1,610/.,  amounting  to  2,170/. ;  which 
sum,  by  deducting  202/.  8«.  8rf.  for  the  expenses  of  obtaining  the 
order,  and  of  the  sales,  was  reduced  to  1,967/.  16«.  9^. ;  and  this 
sum  being  deducted  from  the  sum  of  8,198/.  8^.,  left  1,225/.  6s,  Sd. 
The  latter  sum  was  proved  by  the  defendant  Sewell  under  the 
commission,  and  he  received  a  dividend  of  1^.  6//.  in  the  pound 
upon  such  proof,  amounting  to  91/.  17«.  10^/.  That  part  of  the 
property  included  in  the  mortgage  which  had  belonged  to  Seeker 
having  been  purchased  on  behalf  of  the  defendant  William 
Sewell,  in  order  that  it  might  be  resold  to  a  greater  advantage 
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for  the  benefit  of  the  testator's  estate,  it  was  afterwards  sold  for      Stickney 

r. 

1,700/.,  being  an  advance  of  90Z. ;  which  latter  sum,  by  deducting      sewell. 

SI.  14m.  4d.  as  the  expenses  of  the  second  sale,  was  reduced  to 

8H.  5«.  Sd.    The  defendant  Sewell  also  received  for  interest  upon 

the  purchase  monies,  and  for  rent  of  the  mortgaged  premises, 

1072.  158.  Sd. ;  and  after  deducting  that  sum,  and  the  surns  of 

911.  lis.  lOd.  and  81/.  58.  8d.  (making  together,  280/.  18^.  9d.)y 

from  the  sum   of  1,225/.  Gs.  Sd.,  there  remained  the  sum  of 

944/.  78.  6d.,  which  was  considered  by  Sewell  as  a  total  loss. 

Seeker's  part  of  the  property  consisted  of  a  dwelling-house, 
outbuildings,  yard,  and  garden ;  and  a  water-mill,  cottage,  and 
granaries  adjoining,  and  about  sixteen  acres  of  arable  and 
meadow  land ;  and  also  a  wind-mill  and  about  two  roods  and 
thirty  perches  of  arable  land  *respectively  situate  in  North  [  '^i  ] 
Walsham  and  Swafield,  which  are  adjoining  parishes.  Woollsey's 
was  a  dwelling-house,  with  the  yard,  garden,  and  appurtenances, 
situate  in  the  market-place  in  Great  Yarmouth. 

The  bill  was  filed  in  the  year  1829,  by  Mr.  and  Mrs.  Stickney 
and  their  children,  and  Mary  Allen,  the  widow  of  the  testator's 
son,  and  her  children,  against  the  executors  and  Mr.  and  Mrs. 
Marston  and  their  children ;  and  it  prayed  that  an  account  might 
be  taken  of  the  personal  estate  of  the  testator,  and  of  the  produce 
of  the  real  estates  directed  to  be  sold,  and  that  the  clear  residue 
might  be  invested  in  the  funds,  or  upon  real  securities,  for  the 
benefit  of  the  persons  entitled  under  the  will. 

By  the  order  on  further  directions,  the  Master  was  directed  to 
inquire  whether  the  8,000/.  invested  on  the  security  of  a  mortgage 
from  John  WooUsey  and  John  Seeker,  was  advanced  and  properly 
invested  pursuant  to  the  directions  contained  in  the  will  of  the 
testator,  Richard  Allen,  and  whether  any  and  what  part  of  such 
sum  of  8,000/.  had  been  lost  in  consequence  of  such  investment ; 
and  he  was  to  be  at  liberty  to  state  any  special  circumstances. 

On  the  part  of  the  defendant  Sewell  a  state  of  facts  was  carried 
in  before  the  Master,  and  affidavits  were  filed,  to  shew  that  the 
value  of  the  property  in  the  year  1815  was  such  as  to  afford 
an  ample  security.  The  affidavit  of  one  of  the  witnesses,  an 
appraiser  long  resident  on  the  spot,  stated  Seeker's  part  of 
the  property  to  have  been  worth  3,500/.  in  the  year  1815.     In 

9—2 
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Sticknby  the  judgment  of  another  witness,  a  surveyor  and  land  agent,  who 
Sewell.  ^^^  ^^80  ^^^S  ^i^^^  At  North  Walsham,  the  same  property  was, 
[  *12  ]  in  *that  year,  a  very  ample  and  competent  security  for  2,2002.  or 
2,800/.  Another  witness,  an  estate  agent,  for  many  years  inti- 
mately acquainted  with  Seeker's  part  of  the  property,  considered 
that,  in  the  year  1815,  it  was,  in  addition  to  WooUsey's  property 
at  Yarmouth,  which  he  had  been  informed  and  believed  was 
worth  1,200Z.,  or  thereabouts,  an  ample  and  competent  security 
for  8,0002. ;  and  he  gave  the  following  reasons  for  his  opinion, 
viz.,  that  the  parochial  rates  were  then  very  low,  and  nearly 
nominal ;  that  the  dwelling-house,  granary,  and  stables  had  then 
been  built  only  about  thirty  or  thirty-five  years,  and  were  sub- 
stantial ;  that  much  of  the  land  was  of  excellent  quality ;  that 
the  rental,  from  1818  to  1816,  to  a  respectable  tenant,  was  250Z. 
per  annum ;  and,  subsequently,  1802.  per  annum,  until  within 
the  last  four  or  five  years ;  that  there  was  at  that  time  only  one 
other  wind-mill  in  the  neighbourhood,  whereas  there  were  now 
(in  June,  1884)  three  others ;  that  it  was  at  that  time,  and  was 
still,  customary  to  lend  money  on  mortgage  at  two  thirds,  and  in 
many  instances  at  three  fourths  of  the  estimated  value  of  the 
property ;  that  it  was  usual  to  estimate  the  value  of  property 
of  this  mixed  description  at  twenty-five  years'  purchase,  after 
deducting  all  outgoings ;  and  that  the  great  depreciation  in  the 
value  of  mill  property  in  the  neighbourhood  of  North  Walsham 
had,  in  the  witness's  opinion,  taken  place  only  within  the  last 
four  or  five  years. 

An  appraiser  and  house  and  estate  agent,  who  had  resided 
forty  years  in  Yarmouth,  stated  the  value  of  WooUsey's  part  of 
the  property  to  have  been,  in  the  year  1815,  1,2002.  at  the  least. 
Two  other  witnesses  living  in  the  town,  one  a  builder,  the  other 
a  house  agent,  considered  the  same  property  as  having  been 
worth,  in  1815,  at  least  from  1,2002.  to  1,8002. 
[  13  ]  Their  reasons  were,   that  Yarmouth   was   then    in   a  very 

flourishing  condition,  and  that  property  there,  generally,  was 
then  worth  double  its  present  value;  that  the  house  was  a 
corner  house,  with  a  good  shop,  and  well  situated  for  trade ; 
that  seven  or  eight  years  since,  when  a  considerable  depreciation 
in  property  at  Yarmouth  had  taken  place,   1,000  guineas  were 
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offered  for  it  by  a  respectable  chemist  and  druggist,  and  refused ;      Sticknet 
that  the  net  rental  in  1815  was  601,  per  annum,  which,  at  twenty-      sewbll. 
live  years*  purchase,  would  render  the  property  worth  1,2502. 

The  Master  reported  that,  upon  consideration  of  the  state  of 
facts,  and  of  the  evidence  read  before  him,  he  found  that  the 
sum  of  8,0002.,  invested  on  the  security  of  the  mortgage  from 
^Voollsey  and  Seeker,  was  not  advanced  and  properly  invested 
pursuant  to  the  directions  contained  in  the  will ;  and  he  allowed 
the  defendants  the  sum  of  2,4592.  ISs.  Id.  only,  part  of  the  sum 
of  8,000/.,  contained  in  their  discharge ;  and  he  disallowed  the 
sum  of  202/.  8«.  3(2.,  and  8Z.  14«.  4d.,  the  expenses  incurred  in 
the  sale  of  the  mortgaged  premises.  And  he  found  that  the  sum 
of  751/.  4«.  6d.,  part  of  the  3,000/.,  had  been  lost  in  consequence 
of  such  investment  as  before  mentioned. 

The  defendant  Sewell  took  exceptions  to  the  Master's  report. 

yfr.  Pemberton  and  Mr,  Sharpe,  in  support  of  the  exceptions, 
contended  that  a  trustee  should  not  be  charged  with  the  deficiency 
of  a  security,  when  that  deficiency  has  been -occasioned  by  the 
depreciation  of  agricultural  produce,  and  by  a  diminution  in  the 
value  of  the  property,  arising  from  special  circumstances  which 
eould  not  have  been  foreseen  ;  and  they  relied  on  the  authority 
•given  by  the  will  to  place  out  the  money  upon  personal  security.        [  *!*  ] 

Mr.  Bickersteth  and  Mr.  Roupell,  contra. 

Mr.  Sidebottoin ,  for  the  defendants,  the  Marstons. 

The  Master  of  the  Bolls  (after  stating  the  will,  the  loan,  and       ^^ov.  19. 
the  terms  of  the  reference) : 

The  Master  has  found,  that,  with  reference  to  the  value  of  the 
property  in  1815,  there  was  not  a  sufficient  investment.  The 
reference  gives  him  the  power  of  making  a  much  wider  inquiry ; 
but  he  has  confined  himself  to  the  question  of  value ;  and  the 
cause  now  comes  on  upon  exceptions  to  the  Master's  report. 

A  question  might,  however,  be  made,  whether  a  power  to 
invest  actually  arose.  The  power  was  not  to  commence  until 
the  estate  was  clear,  and  all  realised,  and  it  was  only  intended 
to  secure  the  share  of  the  residuary  legatees. 

Now,  it  is  clear  from  the  pleadings,   that  this  was  not  an 
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Stiokhby     ascertained  residue.     The  investment  of  1816  took  place  before 
Sewbll.      ^1^6  estate  had  been  wound  up. 

[His  Honour  here  stated  in  detail  the  affidavits  as  to  the  value.] 

The  Master  might  also  have  taken  into  consideration,  that 
the  will  gives  the  executors  an  authority  to  lend  money  on 
real  or  personal  securities.  Whether  this  was  a  proper  invest- 
ment, or  not,  was  quite  open  to  the  Master  to  inquire.  The 
I  *!<>  ]  testator  intended  that  the  ^estate  should  have  the  benefit  of  the 
executors*  discretion  ;  but  they  lend  to  themselves.  In  the  case 
of  LangsUm  v.  Ollivant  (i),  the  will  had  given  the  executors  a 
power  to  lend  on  personal  security.  The  loan  was  within  the 
terms  of  the  authority,  but  the  Court  thought  that  the  authority 
did  not  extend  to  an  accommodation,  which  was  what  had  there 
taken  place,  and  the  executor  was  held  liable. 

These  exceptions,  however,  are  upon  the  question  of  value. 
The  result  being,  that  trust  money  to  the  amount  of  750/., 
besides  interest,  is  lost,  the  burthen  of  proof  of  sufficient 
value  lies  upon  the  executors.  To  advance  two  thirds  is 
admitted  to  be  within  the  rule  of  ordinary  prudence ;  but 
that  is  with  reference  to  property  of  a  permanent  value,  as 
freehold  land.  The  same  rule  does  not  apply  to  property  in 
houses,  which  fluctuates  in  value,  and  is  always  deteriorating. 

Nearly  twenty  years  have,  in  the  present  case,  elapsed  between 
the  investment  and  the  loss.  Twenty  years'  wear  and  tear  of 
a  house  necessarily  lessen  its  value.  The  observation,  that  the 
rule  as  to  lending  two  thirds  is  good  only  with  reference  to 
property  of  a  permanent  value,  applies  particularly  to  the  house 
in  Yarmouth,  and  in  some  degree,  also,  to  Seeker's  part  of  the 
property.  There  were  only  sixteen  acres  of  land,  comprising 
but  a  small  part  of  the  value  of  8,500/.,  put  upon  his  part  of  the 
property  by  the  witnesses.  One  of  the  witnesses  states,  as  a 
cause  that  raised  the  value,  that  there  was  only  one  other  wind- 
mill there  in  1815,  whereas  now  there  are  three.  You  cannot 
say  that  that  is  a  proper  investment  which  derives  its  value  from 
the  accidental  absence  of  competition  in  trade. 
[  16  ]  There  is  no  evidence  of  a  valuation  having  been  made  in  the 

year  1815. 

(1)  14  R.  R.  213  (G.  Coop.  33). 
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There  is  another  view  of  this  case,  which  is  not  strictly  within 
the  finding  of  the  Master;  namely,  that  the  rent  of  Seeker's 
property  up  to  1816  was  250Z.,  and  afterwards  1801. ;  so  that 
one  year  after  the  investment  the  annual  value  fell  so  much 
as  702.  Suppose  this  investment  had  not  been  made  for  the 
executor's  own  benefit,  and  this  fall  had  come  to  their  knowledge; 
would  they  have  permitted  the  money  to  remain  on  an  invest- 
ment which  had  fallen  so  much  in  value  in  one  year?  The 
utmost  value  the  defendant's  witnesses  put  upon  this  part  of  the 
property  in  1815  was  8,500/. ;  and  they  say  that  property  of  that 
description  is  estimated  at  twenty-five  years'  purchase.  Now, 
2502.  at  twenty-five  years'  purchase  would  be  6,250Z.,  and  even 
at  1802.  it  would  be  4,500/.  This  shews,  therefore,  that  there  is  a 
great  want  of  accuracy  in  the  statements  of  these  witnesses  as  to 
value.  So,  if  the  rent  of  the  house  was  only  50/.  in  1815,  it  is 
impossible  that  the  house  could  have  been  worth  1,200/. 

The  result  of  the  whole  case  is,  that  there  are  many  grounds, 
upon  every  one  of  which  these  parties  would  be  liable,  even  if 
I  did  not  think  that  the  Master  had  come  to  a  right  conclusion 
as  to  the  value  ;  but  I  think  that  as  to  value  the  Master  has  come 
to  a  right  conclusion.     The  exceptions  must,  therefore,  be 

Overruled, 


TICKKBT 

V. 
8BWBLL. 


8TIFFE  V 

(1  My.  &  Cr.  37—41 ; 


EVERITT(l). 

S.  C.  5L.  J.  (N.  S.)Ch.  138.) 


A  husband  and  wife  cannot  effectually  dispose  of  the  wife's  life  estate 
in  personal  property,  the  corpi*8  of  which  is  not  settled  to  her  separate 
use,  since  the  wife  has  a  contingent  reversionary  life  interest  in  the 
property  which  will  arise  in  the  eyent  of  her  surviving  her  husband  (2). 

Sib  John  Everitt  gave  and  devised  all  his  real  and  personal 
estate,  subject  to  the  charges  therein  mentioned,  to  trustees, 
apon  trust  to  convert  the  same  into  money,  and  pay  and  apply 


1836. 
Nov,  27. 

Riillt  dmrt. 

Pbptb,  M.R. 

1836. 

Jan,  23. 

Lord 

COTTENHAM, 
L.C. 


(1)  PigoU  V.  PigoU  (1867)  L.  R. 
4  Eq.  549,  37  L.  J.  Ch.  116,  16 
L.  T.  766. 

(2)  It  is  remarkable  that  the 
point  mentioned  in  the  head-note, 
upon  which  the  Lord  Chancbllor 
based  his  refusal  to  comply  with  the 
petition,  and   for  which  alone  this 


[87] 


case  requires  notice,  did  not  actually 
arise,  since  the  separate  use  expressly 
attached  during  the  whole  life  estate, 
and  not  during  the  coverture  only. 
The  restraint  on  anticipation  would 
haye  been  sufficient  ground  for 
refusing  the  petition  in  any  case. — 
O.  A.  8. 
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Stivfe  the  proceeds  in  three  equal  shares,  one  to  his  son,  and  to  retain 
EvEBiTT.  the  two  other  shares  in  trust  for  his  two  daughters,  Charlotte 
Watts  (then  Charlotte  Everitt),  and  Elizabeth  E.  Stiffe  (then 
Elizabeth  Everitt),  their  heirs,  executors,  and  administrators; 
and  the  testator  declared  that  the  trustees  should  stand  pos- 
sessed of  all  sums  of  money  which  should  under  his  will  be 
payable  and  applicable  for  the  benefit  of  his  said  daughters,  for 
the  sole  and  separate  use  of  his  said  daughters  respectively,  in 
equal  shares,  during  their  respective  lives,  free  and  independent 
and  exclusive  of  the  debts,  control,  and  engagements  of  any 
person  or  persons  with  whom  they,  or  either  of  them,  might  there- 
after intermarry  :  upon  trust,  nevertheless,  to  lay  out  and  invest 
the  same  upon  the  securities  therein  mentioned,  and  to  pay  and 
apply  the  interest,  dividends,  rents,  and  profits  thereof,  from 
time  to  time,  as  the  same  should  be  received  by  the  trustees, 
into  the  proper  hands  of  his  said  daughters  respectively  in 
equal  shares,  but  without  any  i)ower  of  anticipation  thereof 
by  his  said  two  daughters  respectively;  the  receipts  alone  of 
each  of  his  said  two  daughters  from  time  to  time,  after  the  same 
[  '38  J  interest  and  dividends,  rents,  ^issues,  and  profits,  should  have 
become  payable  to  them  respectively,  to  be  good  and  sufficient 
discharges  notwithstanding  their  coverture ;  with  a  power  to  each 
of  the  daughters  at  any  time,  whether  sole  or  married,  by  deed, 
or  by  last  will  and  testament  in  writing  attested  as  therein  men- 
tioned, to  appoint  to  any  person  she  might  think  fit,  but  to  take 
effect  only  from  and  after  her  decease,  and  without  prejudice  to 
her  life  estate  and  interest  therein,  the  whole  or  any  part  of  the 
monies  or  property,  constituting  her  third  part  of  the  testator's 
residuary  real  and  personal  estate  as  aforesaid. 

The  testator  died  in  January,  1823,  and  was  survived  by  his 
son  and  daughters,  of  whom  Charlotte  afterwards,  in  January, 
1824,  intermarried  with  George  Watts,  without  any  settlement 
being  made  on  her  marriage ;  and  Elizabeth,  in  October,  1827, 
intermarried  with  the  plaintiff,  William  Stiffe. 

A  suit  was  instituted  for  the  purpose  of  administering  the 
trusts  of  the  will ;  and  the  sums  invested  and  appropriated  by 
the  trustees  to  answer  the  shares  of  the  two  daughters  having 
been  found  by  the  Master's  report,  a  petition  was  now  ptesented 
by  Mr.  and  Mrs.  Watts.     *     *     * 
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The  prayer  of  the  petition  was,  that  the  fand  representing  the       stiffs 
one  third  share  of  Charlotte  Watts,  should  be  transferred  to  the      evbbitt. 
petitioner  her  hasband  absolutely.  [  ^^  ] 

A  similar  petition  was  presented  by  Mr.  and  Mrs.  Stiffe,  and 
was  heard  at  the  same  time. 

Mr.  Bickersteth  and  Mr.  K.  Parker,  in  support  of  the 
petition  of  Mr.  and  Mrs.  Watts : 
By  the  terms  of  the  will  Mrs.  Watts  *took  the  property  for  her  [  •io  ] 
life ;  as  she  also  took  an  absolute  power  of  disposition  over  it 
by  deed  or  will,  subject  to  her  own  previous  life  estate,  her  life 
estate,  coupled  with  the  power,  gave  her,  in  effect,  the  whole 
interest  in  the  property.     *     *     * 

Mr.  Girdlestone,  jun.,  in  support  of  the  second  petition.  *  *  * 

Mr.  Elderton  and  Mr.  Stalmau,  for  the  trustees.     *     «     * 

Mr.  Girdleatone,  sen.,  for  other  parties. 

[The  cases  cited  by  counsel  have  no  bearing  upon  the  point 
stated  in  the  head-note.] 

The  Master  of  the  Bolls  said  that  the  doubt  he  felt  was  one 
which  the  authorities  cited  left  quite  untouched,  namely,  how 
far,  where  an  annuity  or  life  interest  in  a  fund  was  given  to 
a  married  woman  and  not  settled  to  her  separate  use,  the 
husband  with  her  concurrence  was  capable  of  effectually  dis- 
posing of  her  entire  life  estate,  seeing  that  she  might  outlive  her 
hasband,  and  then,  as  to  such  part  of  it  as  would  be  enjoyed  by  her 
after  the  coverture  determined,  her  interest  would  be  reversionary 
only,  fie  should  be  glad  to  be  furnished  with  any  cases  which 
would  relieve  him  from  this  difficulty ;  but  unless  some  authority 
for  it  was  produced,  he  must  decline  to  make  the  order. 

1836. 

The  Lord  Chancellor  (i)  [after  stating  the  substance  of  the      Jan.  23 

petition] : 

When  this  petition  came  on  to  be  heard,  it  was  assumed  that 

the  only  question  was  the  authority  of  some  late  decisions  with 

respect   to  property  left  to  the  separate  use  of  a  woman  not 

married  at  the  time  ;  but  I  suggested  another  difficulty,  namely, 

(1)  His  Lordship  heard  this  case  judgment  on  it  until  after  he  became 
ftt  the   Rolls,   but  did  not   deliver      Lord  Chancellor. 


[41] 


138 


1836.    CH.     1  MY.  &  CR.  41. 


[e.b. 


Stifpe 

V, 
EVEBITT. 


with  respect  to  the  power  of  the  husband  to  dispose  of  his  wife*8 
life  interest  when  not  settled  to  her  separate  use ;  and  the 
petition  stood  over  for  the  purpose  of  enabling  the  petitioners' 
counsel  to  produce  cases  in  favour  of  such  right.  I  have  since 
been  informed  that  no  such  cases  are  to  be  found.  It  is,  I 
believe,  certain  that  there  are  none ;  and  the  question  is,  whether 
consistently  with  the  doctrine  established  in  Purdew  v.  Jackson  (i), 
and  Honner  v.  Morton  (2),  any  such  power  can  exist.  This  very 
point  is  just  alluded  to  in  a  note  to  Purd^w  v.  Jack8on{s),  but  there 
is  no  decision  upon  it.  I  do  not  see  how,  consistently  with  the 
cases  of  Purdeiv  v.  Jackson  and  Honner  v.  Morton,  the  husband  can 
make  a  title  to  such  of  the  dividends  of  the  fund  as  may  accrue 
after  his  own  death  and  during  the  life  of  his  wife  surviving  him. 
In  the  absence,  therefore,  of  any  authority,  and  without  any 
argument  in  support  of  the  claim,  I  cannot  make  the  order  prayed. 
If  the  case  should  come  formally  before  me  to  be  argued,  I  shall 
give  it  every  attention  ;  but  as  the  matter  now  stands  the  order 
must  be  refused. 


1886. 
Dee,  14. 

Litrds  Com' 
misHonert, 
Pbptb  and 

BOSANQUET. 


LOGAN  V.   FAIELIE. 

(1  My.  &  Cr.  59—68.) 
[A  NOTE  of  this  appeal,  reversing  the  Vice-chancellor's  decision 
(reported  in  25  E.  E.  208),  will  be  found  with  the  report  below. 
The  case  of  A.-G.  v.  Forbes,  87  R.  R.  12  (2  CI.  &  Fin.  48),  also 
reported  under  the  title  of  A.-O.  v,  Jackson  in  8  Bligh  (N.  S.)  15, 
makes  any  further  report  of  this  appeal  unnecessary. — 0.  A.  S.] 


1835. 
A<w.l7,19,20. 

Bollt  Court. 
Pepys,  M.R. 

[8U] 


BUXTON   V.   BUXTON  (4). 

(1  My.  &  Cr.  80—96.) 

An  executor,  who  allowed  part  of  a  testator's  aeeets  to  i-emaiii  invested 
in  Mexican  bonds  for  a  year  and  seven  months  after  the  testator's  death, 
and  eventually  sold  the  bonds  at  a  lower  price  than  might  have  been 
obtained  by  a  sale  at  an  earlier  peiiod,  but  who  appeared  to  have  acted 


(1)  25  R.  R.  1  (1  Rubs.  1). 

(2)  27  R.  R.  15  (3  Russ.  65). 

(3)  1  Russ.  71,  w.  (not  retained  in 
the  Revised  Reports).  See  also  Com. 
Dig.  Baron  and  Feme,  K.  '*  If  the 
wife  has  an  annuity  for  life  a  release 


by  the  husband  does  not  bind  his 
wife  if  she  survives.    R.  Mo.  522." 

(4)  lnAfarsdenY,KeiU(\%Tt)oCh. 
Div.  598,  46  L.  J.  Ch.  497. 37  L.  T.  49, 
the  Court  of  Appeal  approved  of  and 
followed  this  case. — 0.  A.  S. 
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throughout  with  diligence  and  good  faith,  was  held,  under  the  circum-        Buxton 
stances,  not  to  be  liable  for  the  loss  consequent  on  his  not  having  sold  r. 

them  sooner.  Buxtos. 

A  difference  of  opinion  between  two  executors,  as  to  the  propriety  of 
oonyerting  the  assets  at  a  particular  period,  followed  by  a  demand  made 
by  one  of  them  upon  the  other  to  concur  in  effecting  an  immediate 
conversion,  does  not  deprive  the  latter  of  the  right  to  exercise  his  own 
discretion,  or  render  him  liable  for  the  loss  that  may  arise  from  the 
delay  consequent  on  his  declining  to  comply  with  the  demand. 

By  the  decree  in  this  suit,  which  was  instituted  for  the 
parpose  of  having  the  estate  of  the  testator,  Benjamin  Buxton, 
administered  according  to  the  trusts  declared  in  his  will,  it  was 
among  other  things  directed  that  the  Master  should  inquire 
and  state  when  the  Mexican  honds  in  the  pleadings  mentioned 
were  sold,  and  whether,  in  a  provident  administration  of  the 
estate  of  the  testator,  they  ought  to  have  been  sooner  sold; 
and  whether  any  and  what  loss  was  sustained  by  the  testator's 
estate,  by  the  bonds  not  having  been  sooner  sold;  and  the 
Master  was  to  be  at  liberty  to  state  any  special  circumstances 
relating  to  the  said  bonds  as  he  might  think  fit. 

Benjamin  Buxton,  by  his  will,  dated  the  11th  of  January,  [  8i  ] 
1825,  after  giving  divers  pecuniary  legacies  to  his  relations 
therein  mentioned,  and  among  others  a  legacy  of  5,0002.  to  his 
brother  the  defendant,  John  Buxton,  devised  and  bequeathed 
a  freehold  messuage  in  Liverpool,  and  also  all  his  household 
goods,  fixtures,  furniture,  &c.  therein,  to  his  sister-in-law  Alice 
Buxton  for  her  life,  and  after  her  decease  unto  the  said  John 
Buxton  and  John  Fearon,  and  the  survivors,  &c.  their  heirs, 
executors,  administrators  and  assigns,  upon  trust,  with  all 
convenient  speed  after  her  decease,  to  realise  the  household 
furniture  and  other  things  of  a  personal  nature,  and  also  to 
sell  and  dispose  of  the  freehold  messuage,  and  to  hold  the 
produce  of  such  real  and  personal  estate  upon  the  trusts 
declared  of  his  residuary  property.  And  the  testator  gave, 
devised,  and  bequeathed  unto  the  said  John  Buxton,  John 
Fearon,  and  Alice  Buxton,  (whom  he  appointed  the  executors 
and  executrix  of  his  will),  and  the  survivors  &c.,  all  his  real 
and  personal  estate  not  before  specifically  devised  or  bequeathed 
upon  trust,  with  all  convenient  speed  after  his  decease  to  call 
ill  and  convert  into  money  such  part  of  his  personalty  as  should 
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Buxton  nut  consist  of  money,  and  also  to  sell  and  dispose  of  his  freehold 
Buxton.  ^^^  leasehold  estates  in  such  manner  and  at  such  prices  as  to 
his  said  trustees  should  seem  reasonable;  and,  subject  to  the 
payment  of  his  debts  and  funeral  and  testamentary  expenses 
and  legacies,  to  hold  the  proceeds  upon  trust,  to  raise  two 
several  sums  of  10,000{.  and  5,000Z.,  and  to  invest  the  same 
in  the  public  funds,  or  on  real  security,  and  to  pay  the  interest 
and  dividends  to  the  several  parties,  and  according  to  the  several 
trusts  therein  mentioned.  The  testator  then  gave  the  residue 
of  his  personal  estate  to  be  distributed  among  certain  charities 
which  he  specified ;  and  directed  that  all  his  said  legacies  should 
[  *82  ]  be  paid  within  four  calendar  months  after  his  decease ;  *and  he 
further  authorised  his  executors  to  pay  any  debts  owing  by  him 
or  claimed  from  him  upon  any  evidence  they  should  think 
proper.  Lastly,  he  declared  that  his  said  trustees  should  be 
charged  and  chargeable  respectively  only  for  such  monies 
as  they  should  respectively  actually  receive  by  virtue  of  the 
trusts  in  them  reposed,  notwithstanding  their  giving  or  signing, 
or  joining  in  giving  or  signing,  any  receipt  or  receipts  for  the 
sake  of  conformity;  and  that  any  one  or  more  of  then  should 
not  be  answerable  or  accountable  for  the  other  or  others  of 
them,  or  for  the  acts,  receipts,  neglects,  or  defaults  respectively 
of  the  other  or  others  of  them,  but  each  of  them  only  for  his  or 
her  own  acts,  receipts,  neglects,  or  defaults  respectively ;  and  that 
they  should  not  be  answerable  or  accountable  for  any  banker, 
goldsmith,  broker  or  other  person  with  whom,  or  in  whose  hands 
or  custody,  any  part  of  the  said  trust  monies  should  or  might  be 
deposited  or  lodged  for  safe  custody,  or  otherwise  in  the  execution 
of  the  trusts ;  and  that  they  should  not  be  answerable  or  account- 
able for  the  insufliciency  or  deficiency  of  any  securities,  stocks, 
or  funds  in  or  upon  which  the  said  trust  monies,  or  any  part 
thereof,  should  be  placed  out  or  invested,  or  any  otaer  mis- 
fortune, loss,  or  damage  which  might  happen  in  the  execution 
of  the  trusts,  or  in  relation  thereto,  except  the  same  should 
happen  by  or  through  their  own  wilful  default  respectively. 

The  testator  died  on  the  21st  of  March,  1826,  and  his  will  was 
proved  by  John  Buxton  and  Alice  Buxton  on  the  5th  of  May,  1826, 
and  by  John  Fearon,  the  other  executor,  in  the  month  of  July,  1827. 
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The  affidavit  of  D.  F.  Atkinson,  made  in  support  of  the  state  Buxton 
of  facts  carried  in  before  the  Master  on  behalf  ^of  the  plaintiffs,  Buxton. 
among  other  things  stated  that  he  had  been  the  solicitor  and  ^  *^^  ^ 
confidential  adviser  of  the  testator,  and  subsequently  of  the 
executrix  Alice  Buxton,  by  whom  he  had  been  consulted  and 
employed  in  the  management  of  the  testator's  affairs  after 
his  decease:  That  the  testator  was  at  the  time  of  his  death 
poseessed  of  20,450/.  5  per  cent.,  and  also  of  200L  6  per  cent. 
Mexican  bonds :  That  in  the  month  of  June,  1826,  he,  Atkinson, 
on  behalf  of  Alice  Buxton,  repeatedly  wrote  to  John  Buxton, 
pressing  him  to  sell  the  bonds,  and  to  join  with  her  in  autho- 
rising such  sale;  and  that  he  received  from  John  Buxton  in 
reply  a  letter,  dated  the  25th  June,  1826,  to  the  following  effect : 
"  I  have  this  moment  received  your  two  letters,  and  am  sorry 
that  the  Mexican  bonds  keep  getting  of  so  much  less  value; 
but  had  yon  been  authorised  to  sell  when  you  wrote,  they  would 
not  have  been  sold  before  last  Friday,  which  would  have  been 
so  bad  a  price  as  I  should  be  sorry  to  take.  It  astonishes  me 
to  think  who  would  be  so  foolish  as  to  purchase  if  there  was 
a  great  likelihood  to  lower,  according  to  your  account,  as  I  should 
think  those  who  want  to  purchase  should  know  too  well  to  buy. 
However,  my  mind  is  not  to  sell  just  at  this  bad  market:" 
That  afterwards  on  the  9th  August,  1826,  he  wrote  and  sent  by 
post  another  letter  to  John  Buxton,  as  follows :  **  Mrs.  Buxton 
requests  me  to  inform  you  that  she  has  been  applied  to  by  one 
of  the  legatees  for  the  payment  of  his  legacy,  and  that  unless 
you  make  up  your  mind  to  act  reasonably  in  the  administration 
of  the  deceased's  effects  she  will  throw  the  whole  concern  into 
Chancery,  and  hold  you  personally  responsible  for  the  great  loss 
occasioned  by  your  refusing  to  sell  out  the  Mexican  bonds  when 
they  were  at  63Z.  per  cent. : "  That  in  consequence  of  John 
Buxton's  refusal  to  concur  in  the  sale  of  the  bonds,  a  formal 
notice  was  afterwards  ^served  upon  him  at  the  instance  of  Alice  [  *84  ] 
Buxton,  to  the  effect  that  Messrs.  Cocks  &  Co.  bankers.  Charing 
Cross,  with  whom  the  Mexican  bonds  were  then  deposited, 
refused  to  give  them  up  unless  he,  John  Buxton,  joined  her 
in  a  receipt,  which  she  thereby  required  him  to  do,  in  order 
that  the  bonds  might  be  got  possession  of  and  sold,  and  the 
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BuxTOK  proceeds  applied  as  directed  by  the  will;  and  that  unless  he 
Buxton,  consented,  within  one  month  from  the  date  thereof,  to  join  her 
in  daly  and  regularly  executing  the  trusts  of  the  will,  and  in 
administering  the  estate  according  to  the  terms  of  the  said  will, 
a  bill  in  equity  would  be  filed  against  him,  and  that  he  would 
be  held  liable  for  all  losses  and  damages  already  sustained  in 
consequence  of  his  retarding  and  obstructing  the  due  administra- 
tion of  the  said  deceased's  effects,  and  the  execution  of  the  trusts 
of  the  will.  This  notice  was  dated  the  22nd  September,  1826,  and 
was  served  on  John  Buxton  on  the  4th  of  October  following. 

It  appeared  from  the  counter-state  of  facts  carried  in  on 
behalf  of  John  Buxton,  and  the  affidavit  made  in  support  of 
it,  that  the  testator  purchased  the  5  per  cent.  Mexican  bonds 
on  different  days  in  the  month  of  January,  1825,  and  at  prices 
varying  between  80Z.  and  82Z. :  That  on  the  21st  July,  1826, 
when  the  four  calendar  months,  at  the  end  of  which  the  legacies 
were  directed  to  be  paid,  expired,  the  market  price  of  5  per  cent. 
Mexican  bonds  was  only  40/.  per  cent.,  being  2^  per  cent,  lower 
than  the  lowest  price  at  which  the  bonds  in  question  were  after- 
wards actually  sold :  That  the  price  of  5  per  cent.  Mexican  bonds 
on  the  30th  day  of  June,  1826,  was  42Z.  per  cent.,  and  that 
during  the  month  of  July,  1826,  the  price  of  such  bonds  was 
never  higher  than  42Z.  per  cent.,  and  was  at  one  period  as  low 
[  *S5  ]  as  Sll.  per  cent. :  That  on  the  *llth  August,  1826,  when  Atkin- 
son's letter  of  the  !)th  of  August  came  to  John  Buxton's  hands, 
the  price  of  Mexican  bonds  was  lower  than  was  subsequently 
obtained  on  the  sale;  and  that  with  respect  to  the  demand 
contained  in  the  notice  of  the  22nd  September,  the  same  had 
been  waived  by  Alice  Buxton,  who  had  frequently  in  the  months 
of  November  and  December,  1826,  stated,  that  as  the  executors 
were  receiving  much  larger  interest  for  the  Mexican  bonds 
than  could  be  got  in  any  other  way,  they  would  not  sell  them 
until  after  all  the  testator's  houses  had  been  disposed  of ;  and 
that  Alice  Buxton  at  that  time  said  in  conversation  that  she 
had  frequently  asked  John  Buxton  to  join  in  the  sale  of  the 
bonds  merely  to  hear  what  he  would  say,  although  she  had 
herself  no  intention  of  selling  them  till  the  sales  of  the  houses 
were  all  completed. 
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The  Master's  report,  after  setting  forth  the  testator's  will,  and  Buxton 
the  state  of  facts  laid  before  him  on  behalf  of  the  plaintiffs  and  buxtom. 
of  the  defendant  John  Buxton  respectively,  together  with  the 
affidavits  by  which  they  were  supported,  found  that  the  testator 
at  the  time  of  his  death,  on  the  21st  of  March,  1826,  was 
possessed  of  20,450/.  Mexican  bonds  bearing  interest  at  5/.  per 
cent,  per  annum,  and  of  200/.  of  the  like  bonds  bearing  interest 
at  6/.  per  cent,  per  annum :  that  on  the  21st  June,  1827,  5,000/. 
of  the  5  per  cent,  bonds  were  sold,  2,000/.  thereof  at  57/.  108.  per 
cent.,  and  3,000/.  thereof  at  57/.  per  cent. :  that  on  the  29th 
October,  1827,  the  200/.  6  per  cent,  bonds  were  sold  at  54/.  lOs. 
per  cent.,  as  also  8,450/.  of  the  5  per  cent,  bonds  at  42/.  10«.  per 
cent. :  that  on  the  following  day  1,000/.  more  of  the  5  per  cent, 
bonds  were  sold  at  42/.  158.  per  cent.,  and  6,000/.,  being  the 
remainder  of  the  said  bonds,  were  sold  at  42/.  10^.  per  cent. ; 
and  upon  consideration  of  the  *said  several  states  of  facts  and  [  *^^  1 
evidence  adduced  in  support  thereof  respectively,  he  was  of 
opinion  that  the  defendant  John  Buxton  took  an  unnecessary 
and  unreasonable  time  to  dispose  of  the  bonds  in  question,  and 
that  he  ought  not  to  have  speculated  on  the  rise  and  fall  of  those 
securities;  and  he  was,  therefore,  further  of  opinion  that  under 
a  provident  administration  of  the  estate  the  said  bonds  should 
have  been  sold  sooner,  and  that  a  loss  had  been  sustained  by  the 
said  testator's  estate.  And  he  also  found  that  the  said  bonds 
ou^ht  to  have  been  sold  in  the  month  of  October,  1826,  when  the 
mean  market  price  of  the  5  per  cent,  bonds  was  55/.  per  cent., 
and  of  the  6  per  cent,  bonds,  64/.  per  cent.  But  upon  the  sum 
of  2,000/.  sold  in  June,  1827,  at  57/.  108.  per  cent.,  and  the  sum  of 
3,000/.  sold  at  the  same  time  at  57/.  per  cent,  he  found  that  there 
had  been  no  loss,  but  a  gain  ;  and  with  respect  to  the  remainder 
of  the  5  per  cent,  bonds  sold  in  October,  1827,  at  42/.  108.  and 
42/.  158.  per  cent.,  and  the  said  6  per  cent,  bonds,  sold  at  the 
same  time  at  54/.  108.  per  cent.,  he  found  there  had  been  a  loss, 
namely,  the  difference  between  those  prices  and  the  respective 
sums  of  55/.  per  cent,  and  64/.  per  cent.,  for  which  John  Buxton 
ought  to  be  liable,  being  the  cause,  by  his  refusal,  why  the  bonds 
were  not  sold  in  October,  1826 ;  and  he  found  that  such  loss  to 
the  testator's  estate  amounted  to  the  sum  of  1,947/.  158. 
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BnxTOM  To  this  report  the  defendant  John  Buxton  took  a  namber  of 

Buxton,  exceptions,  all  of  which  were  in  substance  reducible  to  two; 
first,  That  the  Master  had  come  to  a  wrong  conclusion  in  finding 
that  the  exceptant  ought  to  be  held  liable  for  the  loss  occasioned 
by  the  Mexican  bonds  not  having  been  sold  at  an  earlier  period ; 
and,  secondly,  That  he  had  proceeded  on  erroneous  principles  in 
calculating  the  amount  of  the  loss. 

[  87  ]  Mr.  Pemberton  and  Mr.  John  WiUon,  for  the  exceptions  : 

*  *  It  is  clear  that  [Mr.  Buxton]  acted  bond  fide  throughout, 
and  with  an  honest  intention  to  benefit  his  testator's  estate,  and 
that  he  was  always  anxiously  looking  out  for  a  favourable  oppor- 
tunity of  converting  the  bonds  into  money.  *  *  If  he  had 
sold,  as  he  certainly  would  have  been  fully  justified  in  doing,  at 
the  end  of  four  months  from  the  testator's  decease,  the  bonds 
would  have  produced  no  more  than  40Z.  for  every  100/.,  instead  of 

!  '^8  ]  producing  54Z.  and  57Z.,  *the  prices  obtained  upon  the  respective 
sales  which  were  subsequently  made. 

[  89  ]  *     ♦    The  only  other  time  which  can  be  suggested  as  proper,  was 

at  the  end  of  a  year  from  the  death  of  the  testator.  The  plaintiffs, 
however,  have  not  thought  fit  to  fix  upon  that  period ;  and  the 
inference  is,  that  a  sale  at  the  end  of  a  year  would  have  been 
attended  with  a  greater  loss  than  the  one  of  which  they  com- 
plain. Such  a  period,  therefore,  would  not  have  answered  their 
purpose.  It  is  to  be  observed,  moreover,  that  the  clauses  in  the 
will  vesting  a  discretion  in  the  executors,  and  relieving  them  from 
responsibility  for  losses,  are  unusually  large  and  comprehensive. 

Mr,  Bickersteth  and  Mr.  Walker,  contra  : 

It  has  long  been  settled,  that  the  indemnity  clause,  however 
general  in  its  terms,  has  no  greater  effect  in  limiting  an 
executor's  responsibility  than  a  court  of  equity  will  imply  in  the 
absence  of  such  a  clause.  *  *  Mr.  Buxton  did  not,  as  it  was 
his  duty  to  have  done,  realise  the  bonds  within  a  year  after  the 
testator's  death ;  although  during  that  period  more  than  one 
opportunity  occurred  at  which  he  might  have  sold  them  for  a 
higher  price  than  was  eventually  obtained.  He  chose  to  hold 
[  *90  ]       them  for  *seven  months  longer,  and  to  speculate  upon  a  possible 


VOL.  XLin.]      1886.    CH.    1  MY.  &  GK  90—92.  146 

rise  of  price.  As  his  proceedings  in  that  respect  were  a  clear  buxton 
breach  of  trust,  though,  perhaps,  not  originating  in  any  bad  buxtok. 
motiyes,  the  plaintiffs  had,  in  strictness,  a  right  to  charge  him 
with  the  difference  between  the  highest  sum  which  might  have 
been  got  at  any  time  in  the  course  of  the  year,  and  the 
sam  which  was  afterwards  actually  realised.  A  trustee  who 
speculates  with  his  trust  money  always  does  so  at  his  own  peril. 
The  profit,  if  any,  belongs  to  the  cestui  que  trust ;  the  whole  loss 
mast  be  borne  exclusively  by  the  trustee  himself, — simply  on  the 
principle  that  such  conduct  is  a  wilful  and  dangerous  violation 
of  duty,  and  ought,  by  every  means,  to  be  discountenanced  and 
punished.     *     *     Dimes  v.  Scott  (l).      *     *     * 

Mr.  Pembertan^  in  reply.  [  92  ] 

Thb  Masteb  of  the  Bolls  :  iVbt>.  20. 

The  Mexican  bonds,  as  to  which  the  present  question  arises, 
were  sold  partly  on  the  21st  of  June,  1827,  at  prices  varying 
from  572.  to  572.  108.,  partly  on  the  29th  of  October  at  42Z.  10«., 
and  the  remaining  part  on  the  30th  of  the  same  month  at 
42Z.  lOs.  and  421.  158.  There  was  also  a  small  sum  of  6  per 
cent,  stock,  which  was  sold  on  the  29th  of  October  at  541.  lOs. 

In  support  of  the  claim  of  the  legatees  it  was  argued  that  the 
executor  ought  to  be  charged  as  the  Master  has  charged  him, 
because  there  has  not  been  a  prudent  administration  of  the 
estate  with  respect  to  these  bonds,  and  that  the  bonds  ought  to 
have  been  sold  sooner.  The  Master  has  certainly  fixed  upon  a 
very  extraordinary  time  as  the  one  at  which  the  sale  ought  to 
have  taken  place,  and  one  for  which  no  good  reason  seems 
assignable;  for  he  has  held  that  the  sale  ought  to  have  been 
made  in  the  month  of  October,  1826,  on  the  ground  that  an 
application  was  made  by  Alice  Buxton  early  in  that  month, 
calling  upon  her  co-executor  to  sell. 

Before  I  inquire  how  far  the  Master  was  right  in  fixing  upon 
the  period  he  has  adopted,  the  question  arises,  whether,  indepen- 
dently of  any  such  application,  it  was  so  far  the  duty  of  John 
Buxton  to  sell  at  any  antecedent  period  as  to  make  him  liable 

(1)  28  B.  B.  46  (4  Bobs.  195). 
B.B. — ^VOL.  XLin.  10 
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Buxton  for  the  loss  consequent  on  the  delay.  Except  the  provision  for 
Buxton.  ^^^  payment  of  the  legacies  within  four  months,  there  *is  nothing 
[  *93  ]  peculiar  in  the  will.  A  direction  to  convert  with  all  convenient 
speed  is  no  more  than  the  ordinary  duty  implied  in  the  office  of 
an  executor,  and  there  must  necessarily  be  some  discretion.  If 
a  reasonable  discretion  were  to  be  denied  to  an  executor,  if  it 
were  to  be  laid  down  as  an  inflexible  rule  that  he  ought  to 
convert  the  assets  without  waiting  or  considering  how  far  it  was 
for  the  interest  of  those  who  are  beneficially  entitled,  there  would 
of  necessity  be  always  an  iiomediate  sale ;  the  executor  would  be 
bound  to  sell  at  whatever  loss.  Such  a  rule  would  be  in  its 
operation  most  injurious,  and  it  has  never  been  acted  upon  by 
the  Court,  which  in  cases  of  this  kind  has  always  considered 
what  is  for  the  interest  of  all  parties  concerned. 

The  real  question  for  the  consideration  of  the  Court  is, 
whether  a  reasonable  discretion  has  been  here  exercised  by 
the  executor.  I  cannot  think  that  it  was  his  duty  to  come  to 
an  immediate  sale  of  these  bonds,  any  more  than  of  any  other 
description  of  property.  Looking  to  the  correspondence,  it  is 
impossible  to  impute  any  thing  to  the  executor  but  an  anxious 
desire  to  increase  an  estate  in  which,  undoubtedly,  he  had 
himself  a  large  personal  interest.  The  testator  had  bought 
these  bonds  at  a  very  high  price,  and  a  considerable  depreciation 
had  taken  place  in  their  value  prior  to  the  time  of  his  death.  It 
is  to  be  observed  also,  that  at  the  end  of  the  four  months,  when 
the  legacies  were  directed  to  be  paid,  the  bonds  were  lower  than 
the  prices  which  they  afterwards  realised ;  and  if  they  had  been 
then  sold,  it  could  only  have  been  on  the  ground  that  it  was 
a  convenient  time  to  convert  them.  On  the  21st  of  July,  at  the 
expiration  of  the  four  months,  the  bonds  were  only  at  40Z., 
and  early  in  that  month  they  had  been  sold  as  low  as  SIL, 
a  depression  from  which,  towards  the  middle  of  the  month,  they 
[  ^94  ]  began  *gradually  to  recover.  Now  there  were  no  circumstances 
at  that  time  to  render  a  sale  of  them  a  matter  of  pressing 
moment.  On  the  contrary,  indeed,  if  they  had  been  sold, 
nothing  could  have  been  done  with  the  proceeds;  nor  did 
the  parties  interested  require  a  sale.  The  application  by 
Alice  Buxton  was  made  in  the  following  October,  the  leasehold 
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estates    not   being  at    that   time    adequate    to    the    payment      Buxton 
of  the  legacies.     The  executor,  however,  still  entertained  an      buxtok. 
opinion    that   it   was   not    advisable   to   sell;    and   if  he    did 
exercise  that  discretion,  as  it  was  within  his  authority  to  do, 
there  was  no  immediate  purpose  to  which  the  produce  could 
be  applied. 

Thus  matters  went  on  until  the  time  arrived  when  there  was  a 
pressing  necessity  for  realising  the  whole  of  the  assets,  and  then 
the  bonds  were  sold  at  a  price  higher  than  they  would  have 
brought  in  July,  though  not  so  high  as  they  would  have 
produced  in  October,  1826.  This,  then,  was  the  state  of 
circumstances ;  there  was  property  to  be  converted  for  a 
legitimate  purpose,  which  purpose  could  not  be  carried  into 
effect  at  the  particular  time,  although  if  the  conversion  had 
taken  place  at  that  time,  a  large  profit  would  have  been 
derived  from  the  transaction.  No  authority  has  been  produced 
in  which,  under  such  circumstances,  the  personal  representa- 
tives of  a  testator  have  been  held  liable  for  the  loss  occasioned 
by  their  not  selling  at  the  earlier  period.  In  Lowson  v. 
Copeland  (i)  an  executor  was  held  liable  for  a  bond  debt 
which  had  been  allowed  to  remain  due  for  several  years  after 
the  testator's  death,  the  report  stating  that  only  one  applica- 
tion had  been  made  to  the  obligor  for  payment,  and  that  no 
further  steps  had  been  taken  against  him.  These,  ^too,  are  [  *^^  ] 
in  a  certain  sense  bond  debts,  but  they  could  only  be  realised  by 
ft  sale  of  the  securities.  .  In  its  circumstances,  therefore,  that 
ease  was  totally  dissimilar  to  the  present.  The  same  observa- 
tion applies  to  Powell  v.  Evans  (2),  which  was  also  the  case 
of  a  bond  debt :  there  three  years  had  elapsed  from  the  death  of 
the  testator,  and  besides  the  lapse  of  time,  the  executor  had 
never,  during  that  period,  made  any  inquiry  as  to  the  circum- 
stances or  solvency  of  the  obligor.  Then  comes  the  case  of 
Tebbs  V.  Carpenter  (z),  which,  as  reported,  is  a  very  strong 
decision ;  but  whatever  may  be  the  merits  of  that  case,  it 
was  a  neglect  sought  to  be  charged  on  the  executors  for  the 
loss  of  arrears  of  rent  due  for  several  years,  and  from  a  great 

(1)  2  Br.  C.  C.  156.  of  trnat. 

(2)  5  Yee.  839 ;  an  obvious  breach         (3)  16  B.  B.  224  (1  Madd.  290). 
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Buxton  variety  of  tenants.  In  the  two  cases  first  adverted  to  there 
Buxton,  was  not  only  considerable  delay,  far  exceeding  that  which 
occurred  in  the  present  case,  but  also  several  additional  circum- 
stances implying  or  amounting  to  cra»$a  negUgentia  on  the 
part  of  the  executors,  and  shewing  that  they  took  no  care  or 
trouble,  and  did  not  attempt  to  exercise  any  judgment  as  to 
the  time  when  the  money  should  be  called  in. 

In  the  present  case  nothing  of  that  kind  can  be  imputed.  On 
the  part  of  the  executor  there  was  a  vigilant  attention  through- 
out; he  exercised  his  best  discretion,  and  if  he  has  erred,  it 
was  an  error  in  the  judgment  he  formed  with  respect  to  the 
propriety  of  leaving  the  property  in  that  state  of  investment 
in  which  he  received  it  from  the  testator.  If,  therefore,  he 
was  entitled  to  exercise  a  discretion,  and  the  proof  is  that  he  did 
so,  although  he  came  to  an  unfortunate  conclusion,  the  question 
is,  whether  he  is  to  be  charged  with  the  loss.  I  can  find  no 
[•96]  case,  and  none  has  been  ^produced  in  which  an  executor  has 
been  called  upon  to  bear  the  loss  that  has  arisen,  because,  in  the 
bond  fide  exercise  of  a  reasonable  discretion,  the  conclusion  he 
came  to  has  turned  out  unfortunately. 

If,  then,  an  executor  be  in  general  entitled  to  exercise  such  a 
discretion,  the  next  question  is,  how  far  that  discretion  was 
limited  in  the  present  instance  by  the  application  made  to 
Buxton  by  his  co-exeoutrix ;  in  other  words,  did  that  application 
render  it  his  imperative  duty  to  sell  ?  If  that  were  so,  the  effect 
would  be  to  vest  the  whole  discretion  in  Alice  Buxton,  and 
totally  to  deprive  John  Buxton  of  any.  If  a  discretion  rests 
with  one  of  two  executors,  it  must  surely  follow  that  the 
discretion  cannot  be  taken  away  by  the  other  coming  to  a 
different  conclusion.  One  is  not  bound  to  agree  with  the  other : 
in  case  of  a  diversity  of  opinion  they  can  only  resort  to  some 
higher  authority  which  is  competent  to  control  them  both.  The 
Master's  view,  however,  was  different ;  although  certainly  one 
would  have  supposed  that  the  time  which  there  was  most  reason 
to  consider  as  the  proper  time  was  the  month  of  July,  soon  after 
the  time  when  the  first  application  was  made  to  the  executor, 
rather  than  the  following  October.  I  cannot,  therefore,  think 
that  if  Buxton  was  entitled  to  exercise  a  discretion  in  the  matter. 


▼oil.  zLm.] 
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he  was  bound  to  surrender  his  own  judgment  becaase  one  of  his 
co-ezecntors  entertained  a  different  opinion  from  himself. 

For  these  reasons  I  am  of  opinion  that  the  Master  has  come  to 
an  erroneous  conclusion,  and  that  John  Buzton,  in  delaying  to 
dispose  of  these  Mexican  bonds,  did  no  more  than  exercise  a 
discretion  which  he  was  justified  in  exercising. 

Exceptions  allowed. 


BUXTOW 

t. 
Buxton. 


WATKIN8  V.  BEENT(l). 

(7  Simons,  512--518 ;  affirmed  1  My.  &  Gr.  97—105 ;  a  C.  5  L.  J.  (N.  a) 

Oh.  49.) 

The  iiifltitation  of  a  suit  in  the  Ecclesiastical  Court,  lor  the  purpose  of 
recalling  probate,  is  not  a  ground  upon  which  alone  this  Court  will 
interfere  to  restrain  the  executor  from  receiving  the  assets. 

Where,  howeyer,  the  executor  had  agreed,  through  his  proctor,  that 
the  validity  of  the  testamentary  paper  by  which  he  was  appointed, 
should  be  tried  in  the  suit  to  recall  probate,  an  order  was  made  for  an 
injunction  and  a  receiyer,  and  that  order  was  afi&rmed  on  appeal. 

Timothy  Brent»  Esq.,  died  in  February,  1888,  leaving  three 
testamentary  papers,  by  one  of  which  he  had  appointed  his  wife, 
Margaret  Brent,  and  William  Brent  Brent,  Esq.,  his  executrix 
and  executor. 

In  June,  1888,  probate  of  these  papers  was  granted  to 
Margaret  Brent  by  the  Prerogative  Court  of  Canterbury,  power 
being  reserved  to  William  Brent  Brent  to  come  in  and  prove  them. 

In  January,  1885,  the  plaintiffs  in  this  cause,  who  represented 
the  next  of  kin  of  Timothy  Brent,  instituted  proceedings  in  the 
Prerogative  Court  for  the  purpose  of  recalling  the  probate,  and 
setting  aside  the  papers,  as  not  being  testamentary.  A  decree  of 
the  Prerogative  Court  was  made,  calling  upon  Margaret  Brent  to 
shew  cause  why  she  should  not  bring  in  the  probate  and  prove 
the  alleged  testamentary  papers  in  solemn  form,  or  to  shew 
cause  why  the  papers  should  not  be  pronounced  to  be  invalid, 
and  the  probate  thereof  revoked. 

In  June,  1885,  while  these  proceedings  were  pending,  Margaret 
Brent  died  intestate.  A  caveat  against  the  grant  of  probate  of 
the  papers  in  question  to  William  Brent  Brent  was  immediately 

(1)  Neieton  V.  RickdU  (1847)  10  (1850)  2  Mac.  &  G.  52;  Parkin  v. 
Beav.  525;    WhUtvorth  ▼.  Whyddon      SedcUma  (1873)  L.  E.  16  Bq.  34. 


1835. 
Aug.  21. 

Shadwbll, 
V.-O. 

On  Appeal. 

1836. 
Nov.  9, 23. 

Lords  Com- 
mUHonerM 
Pbptb  and 

BOSAITQUBT. 
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Watkimb     entered  by  the  proctor  for  the  plaintiffs.    The  caveat  was  warned 

beent.       by  the  proctor  for  Margaret  Brent,  who  also  applied  for  probate 

on  behalf  of  William  Brent  Brent,  as  the  surviving  executor. 

The  proctor  for  the  plaintiffs  was  then  authorised  by  them  to 

[  •OS  ]       institute  a  suit  against  William  Brent  Brent  for  *the  purpose 

of  setting  aside  the  testamentary  papers,  similar  to  that  which 

had  been  commenced  against  Margaret  Brent.      No  probate  was 

granted  to  William  Brent  Brent. 

It  was  agreed  between  the  respective  proctors  that  the  suit  for 
probate  on  behalf  of  W.  B.  Brdnt  should  be  dismissed,  and  that 
an  appearance  in  the  original  suit  should  be  entered  on  behalf  of 
W.  B.  Brent,  in  the  place  and  stead  of  Margaret  Brent,  and  that 
that  suit  should  be  revived,  which  was  done  accordingly. 

The  bill  prayed,  amongst  other  things,  that  an  injunction 
might  issue  to  restrain  William  Brent  Brent  from  selling  or 
transferring  the  monies  in  the  funds  which  belonged  to  Timothy 
Brent,  and  that  a  receiver  might  be  appointed  of  Timothy 
Brent's  personal  estate. 

Upon  motions  made  before  the  Yice-Ghancellor,  upon  affidavits 
before  answer,  his  Honour  made  two  orders,  one  for  an  injunc- 
tion, the  other  for  a  receiver  (i).  The  defendant,  William  Brent 
Brent,  now  moved  to  discharge  the  Yige-Ghancellob's  orders. 

Mr.  Wigram,  Mr.  Richards,  and  Mr.  Stevens,  for  the  motions: 

[  99  ]  *     *     The  probate  granted  to  Margaret  Brent  enured    to 

W.  Brent  Brent,  the  other  executor :  Brookes  v.  Stroud  (2) ;  if 
that  were  not  so,  the  proceedings  instituted  against  W.  Brent 

[7  Sim.  518]        (^)  Upon  the   latter  motion    the  or  letters  of  adminiBtration  (as  in 

ViCE-CHANCBLLORobserved, "  When  Ball  v.    Oliver,   2  V.  &  B.  96),  in 

I  see  that  there  was  a  weak  case  for  existence,  if  a  sufficient  case  is  made 

granting  probate  originally,  and  that  for  disputing  their  validity,  and  a 

a  suit  has  been  commenced,  in  the  suit   has   been    commenced  in   the 

Ecclesiastical  Court,  in  which    the  Ecclesiastical  Court  for  that  purpose, 

circumstances    under    which     that  this  Court  will  intei-fere  to  protect 

probate  was  obtained,  are,  hcyiid  fide,  the  property,  by  granting  an  injunc- 

in  dispute,  I  think  that  there  is  a  tion  and  receiver  pending  the  litiga- 

sufficient  ground  for  the  interference  tion  in  the  Ecclesiastical  Court.    The 

of  this  Court ;    it  being  a  general  consequence  is  that,  in  this  case,  the 

principle  that,  notwithstanding  there  injunction  must  be  continued,  and 

may  be  a  probate  (as  in  Aiidrews  v.  the  receiver  must  be  granted." 

PmoyB,  2  Br.  P.  C.  604,  Toml.  ed.),  (2)  1  Salk.  3;  7  Mod.  39. 
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Brent  for  the  purpose  of  recalling  probate  would  have  been  Watkinb 
unnecessary.  In  a  certain  sense,  it  is  undoubtedly  true  that  brbnt. 
this  Court  does  not  in  practice  take  notice  of  an  executor  who 
has  not  proved ;  it  is  not  necessary  to  make  him  a  party  to  a 
suit ;  but  it  would  not  be  improper  so  to  do.  The  plaintiffs  have 
no  right  to  a  receiver,  unless  they  can  shew  that  W.  Brent  Brent 
is  an  improper  person  to  receive  the  assets ;  as,  for  instance,  by 
reason  of  insolvency,  or  that  there  is  danger  of  the  property 
being  lost,  or  that  the  will  was  improperly  obtained  from  the 
testator,  as  in  Rutherford  v.  Douglas. 

Mr,  Kindenley  and  Mr.  Bligh,  contra.     *     *     ♦ 

Mr.  Wigrain^  in  reply.     *     *     *  [  lOi  ] 

[The  material  cases  cited  by  counsel  are  referred  to  in  the 
following  judgment.] 

Lord   Gommissioneb   Pepys,    after   stating   the   circumstances,       iVbv.  23. 
proceeded  as  follows:  [Imi 

*  *  It  was  stated  at  the  Bar  that  his  Honour  the  Yice- 
Chancellob  had  proceeded  upon  the  ground  of  there  being  a 
suit  to  recall  probate.  I  think  his  Honour  must  have  been 
misapprehended.  If  probate  has  been  granted,  but  there  is  a 
suit  to  recall  probate,  I  think  that  that  circumstance  does  not 
give  this  Court  jurisdiction ;  because  there  is  an  adjudication 
already.  It  would  be  different  if  there  were  fraud.  If  this 
Court  were  to  interfere,  merely  because  there  was  a  suit  to 
recall  probate,  it  is  quite  evident  that  in  order  to  obtain  a 
receiver  it  would  only  be  necessary  to  institute  a  suit  in  the 
Ecclesiastical  Court.  *This  Court  looks  into  the  case  to  see  [*103  ] 
whether,  upon  the  whole,  such  a  case  is  made  as  justifies  this 
Court's  interference.  The  strongest  case  is  Andrews  v.  Powysii). 
That,  however,  was  an  extremely  strong  case,  and  there  was 
ground  there  to  support  the  application  for  a  receiver,  inde- 
pendently of  the  proceedings  in  the  Ecclesiastical  Court.  The 
Ecclesiastical  Court  had  there  itself  so  far  interfered,  as  to  order 
the  probate  to  be  brought  into  Court,  in  order  to  prevent  the 

(1)  2  Bro.  P.  C.  504,  Toml.  ed. 


152  1886.    CH.    1  MY,  ife  CE,  108—104.  [b.b. 


Watkins  party  in  whose  possession  it  was  from  using  it.  ^The  causes 
BBmiT.  of  interfering  there  were  insolvency  and  a  devastavit  proved  to 
a  great  extent.  In  Knight  v.  Duplessii  (i),  Lord  Habbwicee  pat 
the  jurisdiction  on  the  same  ground,  not  on  the  ground  that 
there  was  a  suit  to  recall  probate.  His  Lordship  said,  speaking 
of  Andrews  y.  Pouys,  that  there  was  there  "  a  will  on  extra- 
ordinary circumstances,  and  a  probate  got,  after  which  they 
could  not  appoint  an  administrator  pendente  lite ;  so  that  there 
was  no  other  method  for  the  next  of  kin  against  a  will  obtained 
by  fraud." 

[The  LoBD  GoMMissioNEB  here  referred  to  other  cases  where 
special  circumstances  justified  the  interference  of  the  Court,  and 
continued  as  follows :] 
1 104  ]  In  the  present  case,  there  is  no  ground  for  interference  on 

account  of  the  improper  conduct  of  the  parties;  but  we  have 
the  agreement  that  the  question  as  to  the  validity  of  the  sup- 
posed testamentary  papers  shall  be  tried  in  the  suit  to  recall 
probate. 

That  being  the  arrangement  between  the  parties,  is  not  that  a 
proceeding  which  justifies  the  Court  in  interfering?  Has  not 
William  Brent  Brent  treated  himself  as  not  being  complete 
executor?  I  consider  that  there  was  a  sufficient  case  for  the 
Yicb-Chancbllob's  appointing  a  receiver  on  the  ground  that 
William  Brent  Brent  had  recognised  such  a  proceeding. 
«  There  is  a  very  singular  Anonymous  case  which  was  quoted  by 

Mr.  Wigram,  and  which  is  to  be  found  in  Viner's  Abridgment,  in 
Freeman,  and  also  in  1  Chancery  Cases,  265.  It  cannot  be  found 
in  the  Begistrar's  book.  If  we  had  all  the  circumstances  of  the 
case,  it  might  be  a  better  guide  to  a  determination ;  but,  as  it  is 
stated  in  one  of  the  books,  it  was  a  case  of  a  testator  who 
appointed  one  person  to  be  executor  for  ten  years,  and  another 
person  to  be  executor  afterwards.  The  person  appointed  for  ten 
years  proved  the  will ;  and  the  question  was,  after  the  expiration 
of  the  ten  years,  whether  the  person  whose  executorship  was  then 
to  commence,  had  authority,  without  proving  the  will  ?  It  cannot 
be  said  to  be  reported  in  Yiner,  for  the  statement  of  it  there  is  a 
mere  abstract  from  Freeman.  There  is  a  singular  mistake  in  it, 
(1)  1  Ves.  Sen.  324. 
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as  it  appears  in  Viner,  which  will  be  found  on  referring  to  Freeman,      w atkihb 
It  is  stated  in  Yiner,  that  after  the  expiration  of  ten  years  the       bbxnt. 
executor   if  he  pleaded  might  administer  without  any  further 
probate ;  not  a  very  intelligible  sentence ;  but  in  the  report  in 
Freeman  it  is,  ''  and  if  he  pleased,  he  might  administer  without 
any  further  probate."    It  is  unnecessary  to  pursue  *this  subject,       [  •los  ] 
because  I  think  there  was  in  this  case  a  sufficient  lis  pendens  in 
the  Ecclesiastical  Court  to  justify  this  Court  in  appointing  a 
reeeiver. 

I  tiiink  this  is  not  a  case  in  which  the  party  failing  ought  to 
pay  the  costs  of  the  appeal. 

Lord  Commissioner  Bosanqubt  concurred. 


BETHUNE  V.  KENNEDY  (1).  i835. 

Dee.  22,  23. 
(1  My.  &  Cr,  1 14—1 1 8.)  

A  testatrix,  after  making  two  specific  bequests  of  sums  in  the  Long  * 

Annuities,  gave  the  residue  of  her  property,  all  she  did  or  might  possess  '   ' 

in  the  funds,  copy  or  leasehold  estates,  to  her  sisters  during  their  lives ;  L  ^^  J 
and  at  the  decease  of  both,  to  be  divided  equally  between  her  cousins 
The  testatrix's  estate,  after  satisfying  the  specific  bequests,  consisted  in 
part  of  150/.  per  annum  in  the  Long  Annuities :  Held,  that  the  sisters 
were  entitled  to  receive  the  dividends  accruing  on  the  Long  Annuities 
as  a  specific  legacy. 

Thb  will  of  Charlotte  Peyton  was  as  follows:  "I  give  and 
bequeath  to  my  cousin,  Henry  Van  Bodicoate,  1002.  transfer 
stock  in  the  Long  Annuities ;  the  *like  sum  to  my  god-daughter,  [  *n5  ] 
Cumberbatch  Charlotte  Forth.  The  residue  of  my  property,  all 
I  do  or  may  possess  in  the  funds,  copy  or  leasehold  estates,  to  my 
dear  sisters,  Martha  Peyton  and  Hester  Kennedy,  widow,  during 
their  lives  ;  at  the  decease  of  both  of  them,  to  be  equally  divided, 
share  and  share  alike,  between  my  cousins,  namely,  Henry  Van 
Bodicoate,  Mary  Ann  Bethune,  and  Miss  Catherine  Peyton,  or 

(1)  The  enumeration  of  particular  Hotve  v.  Lord  Dartmouth  ^  6  R.  H.  96 

kinds   of    property  in   a  residuary  (7  Yes.  137),  received  less  considera- 

bequest  does  not  make  the  bequest  tion  here  than  it  has  received  in  later 

specific  as  to  those  properties :  Fairer  cases  (e.^.,  Macdonald  v.  Irvine  (1878) 

V.  Park  (1876)  3  Ch.  D.  309,  45  L.  J.  8  Ch.  D.  101,  47  L.  J.  Ch.  494,  38 

Oh.  760,  35  L.  T.  27.     The  rule  of  L.  T.  155).— 0.  A.  S. 
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Bethuke  their  heirs,  share  and  share  alike.  I  nominate  and  appoint 
Ebnnedt.  ^y  sister  Hester  Kennedy  executrix  to  this  my  last  will  and 
testament.*' 

The  testatrix  died  in  the  year  1824.  After  payment  of  the 
two  specific  legacies  of  Long  Annuities,  her  residuary  estate 
consisted,  amongst  other  things,  of  150Z.  per  annum  Long 
Annuities. 

Martha  Peyton  survived  the  testatrix  only  a  few  days. 

The  bill  was  filed  by  two  of  the  legatees  in  remainder  against 
Hester  Kennedy,  the  surviving  tenant  for  life,  and  against  other 
parties  interested  in  the  fund;  and  the  sole  question  which  it 
raised  was,  whether  Hester  Kennedy  was  entitled  to  enjoy  the 
interest  and  dividends  of  the  Long  Annuities,  as  a  specific 
legacy,  or  whether  she  took  the  Long  Annuities  only  as  a  general 
residuary  bequest,  entitling  the  legatees  to  have  the  Long  Annuities 
converted  into^  a  permanent  fund,  of  which  Hester  Kennedy 
should  have  the  annual  income. 

The  case  had  been  set  down  to  be  heard  as  a  short  cause,  but  it 
was  argued  at  considerable  length. 

Mr.  Timieyy  Mr.  Pemberton,  Mr.  Richards,  Mr.  Turner,  and 
Mr.  Cliandless,  for  the  different  parties. 
[  116  ]  The  cases  referred  to  were  Alcock  v.  SZoper  (i),  and  Collins  v. 

Collins  (2). 

Deo.  28.       The  Master  of  the  Bolls  (after  stating  the  will) : 

The  question  is,  whether  this  gift  to  the  testatrix's  sisters, 
although  contained  in  what,  for  other  purposes,  and  in  point  of 
form,  is  a  mere  residuary  clause,  does  not  amount  to  a  specific 
gift  of  the  fund  for  the  benefit  of  the  tenants  for  life.  Against 
such  a  construction  it  was  contended,  that  the  bequest  to  the 
sisters  was  substantially  a  part  of  the  residuary  clause,  the  effect 
of  which  was  not  to  be  altered  merely  because  the  testatrix  had 
chosen  to  introduce  into  it  an  enumeration  of  the  particular  articles 
of  which  the  residue  consisted,  and  to  parcel  out  the  interests  of 
the  different  persons  who  were  to  enjoy  it  in  succession. 

(1)  39  E.   E.   334  (2  My.   &  K.  (2)  39  E.  E.   337  (2  My.   &  K. 

699).  703). 
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This  question  is  plainly  one  of  intention,  to  be  collected  from  a  Bbthukb 
careful  examination  of  the  whole  scope  and  context  of  the  instru-  kennbdt. 
ment;  and  so  it  has  always  been  considered.  After  a  specific 
bequest  of  a  part  of  the  stock  which  the  testatrix  had,  there 
is  here  a  gift  of  all  she  did  or  might  possess  in  the  funds,  copy  or 
leasehold  estates,  to  her  dear  sisters.  Now  as  to  the  copyhold  or 
leasehold  estates,  it  is  not  disputed  that  the  gift  is  specific.  If  so, 
why  should  it  also  not  be  specific  with  respect  to  the  funds? 
The  intention,  it  is  reasonable  and  natural  to  presume,  must 
have  been  the  same  with  respect  to  both  descriptions  of  property ; 
and  there  can  be  no  doubt  that  a  bequest  of  all  that  a  testator 
may  possess  in  the  funds,  would  be  a  specific  bequest  of  all  his 
funded  property,  the  rule  being  that  the  legacy  is  not  the  less 
specific  for  being  general. 

The  true  test  by  which  to  try  whether  a  bequest  is  or  is  not  [  ii7  ] 
specific  is  to  inquire  what  would  be  the  result  if  there  had  been 
pecuniary  legacies  with  a  deficient  fund,  or  a  necessity  for  a  sale 
for  payment  of  debts, — ^to  inquire  whether  or  not,  in  such  a  case, 
the  bequest  would  have  been  protected  in  a  competition  with  the 
claims  of  pecuniary  legatees.  A  party  claiming  under  a  gift  of 
all  the  property  that  a  testator  possessed  of  a  specified  kind, 
would  not,  I  apprehend,  be  bound  to  contribute ;  and  there  is 
nothing  in  the  particular  expressions  employed  in  the  will  under 
consideration  to  make  a  difference  in  that  respect.  Upon  the 
terms  used  in  this  will,  therefore,  which,  it  may  be  observed,  are 
plainly  distinguishable  from  those  which  occurred  in  Alcock  v. 
Sloper  (1),  I  am  of  opinion  that  this  is  a  specific  bequest  of  a  sum 
invested  in  the  Long  Annuities,  and  to  be  enjoyed  by  the  tenant 
for  life  in  the  state  in  which  the  testatrix  left  it. 

There  is  another  reason  for  coming  to  that  conclusion ;  not 
so  strong,  indeed,  as  existed  in  the  case  of  Alcock  v.  Sloper,  in 
which  it  formed  the  sole  ground  of  Sir  J.  Leach's  judgment, 
but  certainly  assisting  and  confirming  the  view  I  have  already 
taken.  In  Alcock  v.  Sloper  there  was  nothing  in  the  words 
themselves  which  gave  a  specific  character  to  the  legacy ;  but 
his  Honour  considered  that  the  gift  was  in  a  sense  specific, 
because  there  was  to  be  a  specific  ownership  of  the  income  of 
(1)  39  B.  B.  334  (2  My.  &  E.  699). 
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Bethunb 

V. 

Kennedy. 


[118] 


the  general  estate,  and  that  the  peculiar  nature  of  the  direction 

respecting  the  conversion  furnished  a  sufficient  indication  of 

intention  that  the  property  should  continue  to  be  enjoyed  by 

the  tenant  for  life  as  it  then  existed.     The  same  inference  of 

intention  may,  I  think,  be  drawn,  though  not  so  conclusively, 

from  the  general  nature  of  the  provisions  contained  in  this  will. 

Upon  these  grounds,  I  am  of  opinion  that  the  Long  Annuities 

in  question  are  to  be  enjoyed  by  the  tenant  for  life  as  a  specific 

bequest,  and  the  bill  must,  therefore,  be 

DUmissed. 


1835. 

Dee.  7. 

1886. 

Jan.  12. 

Rollt  Court. 
Pbptb,  M.R. 

[123] 


CHERRY  V.   MOTT. 

(1  My.  &  Cr.  123—134;  S.  C.  5  L.  J.  (N.  S.)  Ch.  66.) 

A  testator,  reciting  his  intention,  if  he  recovered  his  health,  of  con- 
tracting with  the  governors  of  Christ's  Hospital  for  the  purchase  of 
a  presentation  of  a  boy  to  that  charity,  the  son  of  a  freeman  of  the 
borough  of  H.,  by  the  mayor  and  aldermen  of  the  borough,  desired  that 
if  the  money  arising  from  his  residuary  personal  estate  should  be 
sufficient  for  the  purpose,  the  contract  should  be  made.  The  contract 
having  failed  in  consequence  of  the  governors  demanding  a  price 
exceeding  the  amoimt  of  the  testator's  residuary  personal  estate,  the 
Court  held  that  the  testator's  charitable  intent  could  not  be  executed 
cyprest  and  that  the  bequest  was  totally  void. 

BsNJAMiN  Cherry  made  a  codicil  to  his  will  in  the  following 
words:  ''And  whereas  it  is  my  intention,  if  it  please  God 
to  restore  me  to  my  health,  to  see  the  governors  of  Christ's 
Hospital,  and  to  contract  with  them  for  the  purchase  of  a  pre- 
sentation of  a  boy  to  that  charity,  the  son  of  a  freeman  of  the 
boroagh  of  Hertford,  by  the  mayor  and  aldermen  of  the  said 
borough;  now,  should  I  not  live  to  make  the  contract,  I  beg, 
if  the  money  arising  from  my  personal  estate  shall,  after  pay- 
ment of  my  just  debts,  funeral  expenses,  legacies,  legacy  duty, 
and  other  matters  hereinbefore  mentioned,  be  sufficient  to  make 
the  contract,  I  beg  they  will  do  so." 

The  bill  was  filed  by  the  testator's  residuary  legatees,  and  it 
prayed  that  the  legacy  given  by  the  codicil  for  the  purchase  of 
a  Christ's  Hospital  presentation  might  be  declared  void.  The 
case,  after  being  partly  argued  on  a  former  day,  stood  over,  by  the 
direction  of  his  Honour,  that  the  Attorney-Qeneral,  as  representing 
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the  Crown,  and   having  a  possible    interest    adverse   to   the 
corporation  of  Hertford,  might  be  brought  before  the  Court. 
The  cause  now  came  on  again. 

Mr.  Pemberton  and  Mr.  WiWraham,  for  the  plaintiffs: 

*  *  That  object  is  of  so  very  special  and  peculiar  a  kind, 
that  if,  for  any  reason,  it  has  become  impossible  to  carry  it  into 
effect  exactly  in  the  mode  which  the  testator  contemplated, 
the  Court  would  *not  be  justified  in  applying  the  fund  to  any 
other  analogous  object  upon  the  principle  of  cypres. 

Mr.  Bickersteth  and  Mr.  DanieU,  for  the  governors  of 
Christ's  Hospital,  stated  that  the  governors  had  refused  the  sum 
offered  by  the  executors,  because  it  would  not  be  an  equivalent 
for  the  expense  entailed  on  the  establishment  by  the  maintenance 
of  an  additional  boy.  The  arrangement  on  the  terms  proposed, 
instead  of  a  benefit,  would  be  a  burthen  to  the  institution. 

Mr.  Barber  and  Mr.  Girdlestone,  jun.,  for  the  corporation 
of  Hertford  [cited  Baylis  v.  Church  {i),  Attorney-General  v. 
Baultbee  (2),  Attorney- General  v.  Andrew  (3),  Moggridge  v.  Thack- 
well  (4),  and  Mills  v.  Farmer  (6)] .  The  application  of  the  prin- 
ciple of  cypresy  so  far  from  being  impracticable,  will  here  be 
unusually  easy.  Nothing  can  be  simpler  than  for  the  corpora- 
tion of  Hertford,  either  to  come  to  an  arrangement  with  the 
governors  of  the  Hospital  for  the  purchase  of  a  qualified  right 
of  presentation,  say  for  a  limited  time,  or  once  in  twenty  years, 
for  example ;  or,  if  that  cannot  be  done,  to  employ  the  fund  at 
their  disposal  in  endowing  an  exhibition  at  some  similar  insti- 
tution, to  be  enjoyed  by  the  objects  whom  the  testator  has 
indicated.  The  particular  purpose  may  have  failed,  but  the 
nomination  of  the  corporation  of  Hertford  as  trustees  of  the 
charity  remains  in  force,  *  *  and  the  corporatpn  will  be 
entitled  to  go  before  the  Master  and  submit  a  scheme  to  him 
for  the  future  application  and  management  of  the  charity. 


Chbbrt 

V. 
MOTT. 


[124] 


r  •125  ] 


127  ] 


128] 


(1)  2  Atk.  239. 

(2)  2  B.  B.  265  (2  Yee.  Jr.  380). 

(3)  4  B.  B.  110  (3  Ves.  633). 


(4)  6  B.  B.  76  (7  Ves.  36). 

(5)  13  B.  B.  247  (19  Yes.  483). 
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Chebey  Mr.  Wray,  for  the  Crown  [cited  Da  Costa  v.  De  Pas  (i)] . 

V. 
MOTT. 

Mr.  Richards,  for  the  executors,  stated  that  the  residuary 
personal  estate,  after  discharging  all  other  claims  upon  it,  would 
probably  not  exceed  1,600Z. 

Mr.  Pemberton,  in  reply : 

[  129  ]  *     *    A  charity  of  this  peculiar  nature  can  never  be  executed 

cypres,  nor  has  the  application  of  the  doctrine  of  cypres  ever  been 
carried  to  that  extent.  No  general  purpose  of  charity  is  indicated 
in  the  codicil ;  a  specific  appropriation  of  a  sum  is  directed,  and 
that  appropriation  fails,  not  because  Christ's  Hospital  is  unwilling 
to  sell  the  privilege  at  a  stated  sum,  but  because  the  testator  has 
not  left  a  fund  sufficient  to  satisfy  the  sum  required.  In  all  the 
cases  of  the  cypres  execution  of  a  charity  there  has  either  been 
indicated  a  general  charitable  purpose,  and  no  particular  objects 
of  bounty  have  been  pointed  out ;  or  there  has  been  a  general 
[  'ISO  ]  direction  to  lay  out  money  *in  charity,  followed  by'^  recom- 
mendation of  particular  objects,  and  those  objects  have  failed. 
The  Court  must  find,  not  only  a  general  and  overruling  charit- 
able intent,  but  also  a  fund  defined  and  ascertained,  or  capable 
of  being  so:  Chapman  v.  Brown  (2),  Attorney-General  v.  Hinx- 
man  (3).  Both  these  circumstances  concurred  in  Attorney -General 
V.  Bowles  (4i),  and  Moggridge  v.  Thackwell  (5)  ;  and  neither  is  to 
be  found  in  this  case.  The  only  case  which  at  all  resembles  the 
present  is  Attorney -General  v.  Andrew  (6),  and  in  that  there  was 
no  final  decision,  the  suit  having  been  ultimately  compromised. 
In  Attorney-General  v.  Bishop  of  Oxford  (7)  a  sum  was  bequeathed 
to  build  a  chapel  at  Wheatley,  and  when,  in  consequence  of  the 
refusal  of  the  Bishop  to  sanction  the  design,  it  became  impossible 
to  fulfil  the  testator's  wishes,  the  fund  was  held  not  to  be  appli- 
cable to  any  other  charitable  purpose  of  a  like  kind,  but  to  sink 
into  the  residue  undisposed  of.     *     *     * 

(1)  19  E.  E.  104  (Amb.  228;  2  (5)  6  E.  E.  76  (7  Vee.  36). 
Swanst.  487,  n.).  (6)  4  E.  E.  110  (3  Ves.  633). 

(2)  5  E.  E.  351  (6  Ves.  404).  (7)  1  Br.  C.  C.  444,  «. ;  see  4 

(3)  22  E.  E.  119  (2  Jac.  &  W.  270).  E.  E,  262. 

(4)  2  Ves.  Sen.  547. 
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The  Masteb  of  the  Bolls,  after  stating  the  codicil,  proceeded      Cherry 
as  follows :  mott. 


1836. 
Jan.  12. 


The  question  is  whether  this  be  a  good  charitable  legacy,  the 
governors  of  Christ's  Hospital  appearing  by  their  counsel  and 
declining  to  accept  the  sum  offered,  upon  the  condition  imposed.        ^       -* 

It  has  been  argued  that  Christ's  Hospital  possesses  real 
estates,  and  that  the  legacy  if  carried  into  effect  would  amount 
to  the  purchase  of  an  interest  in  and  out  of  such  real  estates, 
and  be  therefore  void  by  the  Mortmain  Act.  If  my  decision  did 
not  proceed  upon  other  grounds,  it  might  be  necessary  to  obtain 
better  information  than  what  is  now  before  me  upon  this  subject  ; 
but  the  view  I  take  of  the  case  renders  it  unnecessary  for  me  to 
enter  into  the  consideration  of  that  point. 

This  legacy  is  conditional.  There  is  no  gift,  if  the  personal 
estate  be  not  sufi5cient  to  fulfil  the  contract ;  and  it  appears  that 
such  is  the  case,  the  governors  declining  the  sum  offered  on  the 
ground  of  its  inadequacy.  Indeed,  from  the  rules  applicable  to 
charity  legacies,  such  must  be  the  case.  Part  of  the  testator's 
property  consists  of  personalty  of  such  a  nature,  or  in  such  a 
state  of  investment  as  cannot  be  applied  to  purposes  of  charity. 
There  being  no  marshalling  in  favour  of  a  charity  legacy,  the 
general  personal  estate,  mixed  and  pure,  must  in  the  first  place 
be  considered  as  apportioned  for  the  purpose  of  paying  the 
several  legacies.  If,  therefore,  the  price  at  which  the  governors 
would  be  willing  to  contract  could  be  ascertained,  that  price  so 
apportioned  would  be  contributed  partly  by  the  personal  estate 
applicable  to  the  payment  of  charity  legacies,  and  partly  by  the 
personal  estate  which  is  not  so  applicable;  and  as  the  former 
only  could  be  taken,  the  *sum  applicable  must  of  necessity  fall  [  *i32  ] 
short  of  the  amount  required  to  perform  the.  contract,  so  that 
the  event  never  can  arise,  upon  the  happening  of  which  the 
legacy  is  to  depend.  There  never  can  be  money  arising  from 
the  personal  estate  su£Gicient  to  make  the  contract.  If  this  view 
be  correct,  the  legacy  must  fail,  for  there  may  no  doubt  be  a 
conditional  legacy  to  a  charity  as  well  as  for  any  other  purpose. 

Another  objection  is  that  this  is  a  gift  for  a  particular  purpose 
which  cannot  take  effect  by  reason  of  the  refusal  of  the  gover- 
nors, and  that  it,  therefore,  fails  altogether.    In  support  of  this 
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GHBitBT  proposition  reliance  is  placed  on  the  case  of  Attamey-Oeneral  v. 
MoTT.  Bishop  of  Oxford  (i),  which  is  fully  stated  in  the  judgment  in 
Corbyn  v.  French  (2).  That  was  the  case  of  a  legacy  given  to 
build  a  church  at  a  particular  place,  and  the  Bishop  and  parson 
objecting,  the  Court  held  that  a  church  could  not  be  built 
elsewhere.  In  Corbyn  v.  French  the  legacy  was  to  the  trustees 
of  a  chapel  for  the  purpose  of  discharging  a  mortgage  thereon. 
The  mortgage,  it  turned  out,  had  been  previously  paid  off  by 
other  means.  Lord  Alvanley  decided  that  the  legacy  was  void 
by  the  Mortmain  Act,  and  that  it  was  also  void  because  the 
object  intended  could  not  be  effected,  and  there  was  no  ground 
to  apply  it  to  any  other  purpose. 

In  Attomey-Oeneral  v.  Andrew  (3)  there  was  a  gift  to  Trinity 
College,  Cambridge,  upon  condition  of  the  college  founding 
scholarships  for  persons  educated  at  Merchant  Tailors'  School. 
The  college  refused  to  accept  the  legacy  upon  the  condition 
[  •iss  ]  imposed.  Lord  Bossltn  did  *not  decide  whether  the  legacy 
could  be  executed  cypres,  but  referred  it  to  the  Master  to  receive 
a  proposal  on  the  part  of  the  Merchant  Tailors'  School  for  the 
establishment  of  a  charity  within  the  terms  of  the  founder's  will. 

In  Attorney 'General  v.  Botdtbee  (4)  Lord  Alvanlby  approves  of 
Attorney-General  v.  The  Bishop  of  Oxford,  and  lays  down  the 
distinction  between  legacies  to  charities  which  fail  because  they 
cannot  be  executed,  and  those  which  the  Court  executes  cypres. 
He  says,  if  the  intention  cannot  be  extended  literally,  the  Court 
will  adopt  a  mode  consistent  with  the  general  intention,  so  as  to 
execute  it,  though  not  in  mode,  in  substance. 

In  Mills  v.  Farmer  (6),  Lord  Eldon  in  discussing  the  doctrine 
of  cypres  considers  the  rule  as  applicable  to  the  mode  and  not  to 
the  substance  of  the  legacy ;  though  certainly  in  a  very  extended 
sense ;  for  in  many  cases  where  the  mode  fails,  the  Court  considers 
charity  as  the  legatee ;  and  therefore  the  Court  applies  a  practic- 
able and  legal  in  the  place  of  an  impracticable  and  illegal  mode. 

In  this  case,  however,  there  is  no  gift,  except  in  the  direction 

(1)  1  Br.  C.  0.  444,  n. ;  see  4  R  E.  (3)  4  R.  R.  110  (3  Ves.  633). 
262.  (4)  2  R.  R.  265  (2  Ves.  Jr.  380). 

(2)  4  R.  R.  254,  see  p.  262  (4  Yes.  (5)  13  R.  R.  247  (19  Yes.  483). 
431). 


YOL.  XLm.]     1886.    CH.    1  MY.  &  OR.  188—184. 


161 


to  do  that  which  cannot  be  effected.  It  is  not  within  the  principle 
of  those  cases  in  which  the  Court  executes  a  general  purpose 
cypres^  the  particular  mode  being  impossible. 

Another  objection  to  this  legacy,  nearly  connected  with  the 
first,  is  that  it  is  impossible  to  ascertain  what  sum  can  be 
administered  in  any  charitable  disposition.  The  sum  is  so 
much  as  shall  be  necessary  to  effect  the  ^contract,  an  amount 
which  could  only  be  ascertained  by  the  contract  itself,  if  capable 
of  being  effected ;  but  as  that  cannot  be,  the  possibility  of  ascer- 
taining the  sum  fails.  The  Court  cannot  take  the  statement  of 
the  governors  as  to  the  sum  at  which  they  would  have  contracted, 
nor  is  that  the  rule  prescribed  by  the  testator.  A  difficulty  of 
much  the  same  kind  occurred  in  Chapman  v.  Brown  (i),  which 
was  a  legacy  to  build  a  chapel  where  most  wanted,  and  with  the 
overplus  to  endow  a  minister,  and  to  apply  any  further  overplus 
in  general  charity.  Sir  W.  Grant  held  the  gift  to  build  the 
church  to  be  void,  and  the  endowment  of  the  minister  to  fail 
with  it,  and  also  the  general  gift  of  the  overplus,  upon  the 
ground  of  the  impossibility  of  ascertaining  what  would  have 
been  the  expense  of  building  the  church,  and  therefore  what 
would  be  the  residue.  The  decision  in  Attomey-Oeneral  v. 
Hinxman  (2)  proceeded  upon  the  same  principle. 

Upon  these  grounds  and  authorities,  I  think  the  legacy  in  this 
will  fails. 


Ghbbrt 

V, 
MOTT. 


SHAW  V.  EH0DES(3). 

(I  My.   A   Gr.    136—162  ;     affirmed  on  appeal  to   the  House   of  Lords 
under  the  title  ol  Evam  v.  HeUier,  5  01.  &  Fin.  114—128.) 

A  testator  devised  his  freehold  and  copyhold  estates,  charged  with 
annuities  for  his  sons  and  daughter,  upon  trust,  to  invest  and  accumulate 
the  surplus  produce  thereof  for  the  benefit  of  his  grandchildren  then 
bora  or  thereafter  to  be  bom,  until  the  youngest  should  attain  twenty- 
one,  when  the  accumulations  were  to  be  equally  divided  among  such  of 
his  said  grandchildren  as  should  then  be  living ;  and  he  directed  that, 
in  case  any  of  his  said  sons  and  daughter  should  be  living  after  the 
youngest  of  his  grandchildren  should  have  attained  twenty-one,  the 
residue  of  the  said  rents  and  profits  should  be  further  accumulated,  and 
that  such  last-mentioned  accumulation  should  be  equally  divided  among 


(1)  6  B.  R  351  (6  Ves.  404). 

(2)  22  B.  E,  119  (2  Jac.  &  W.  270). 

B.B. — ^VOL.  XLni. 


(3)  BarringUm  v.  Liddelly  (1852)  2 
De  G.  M.  &  Q.  480;  22  L.  J.  Ch.  1. 
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Shaw  <^U  his  grandchildren  who  should  be  living  at  the  death  of  the  survivor 

t^.  of  his  said  sons  and  daughter;  and,  charged  as  aforesaid,  he  directed 

Rhodbs.  ^jy^^^  immediately  after  the  decease  of  such  survivor,  the  whole  of  his 

said  estates  should  stand  charged  for  twenty  years  with  the  payment  of 
two  third  parts  of  the  clear  produce  of  his  said  estates,  in  equal  shares 
and  proportions  of  so  much  money  as  would,  in  fifteen  years,  make  in 
the  whole  30,000/.,  which  sum,  with  the  interest  and  produce  thereof, 
he  directed  should  be  divided  equally  among  all  his  grandchildren  who 
should  live  to  attain  the  age  of  twenty-one,  their  executors  or  adminis- 
trators. The  testator  died  in  the  year  1812,  leaving  ten  grandchildren, 
of  whom  nine  were  the  children  of  one  of  the  annuitants,  and  the  tenth 
was  the  child  of  a  son  of  the  testator,  who  died  before  the  will  was  made : 
no  grandchildren  were  bom  afterwards,  but  those  who  survived  the 
testator  lived  to  attain  twenty-one,  the  eldest  having  come  of  age  before 
the  execution  of  the  will,  and  the  youngest,  in  the  year  1830 :  the  last 
survivor  of  the  testator' s  children  died  in  the  year  1831 : 

Held,  that  the  limitation  creating  a  charge  of  two  thirds  of  the  pro- 
duce of  the  estates  for  twenty  years,  was  a  provision  for  accumulation 
within  the  meaning  of  the  39  &  40  Geo.  m.  c.  98 ;  that  it  was  necessarily 
to  be  connected  with  the  two  prior  trusts  for  accumulation,  which  deter- 
mined in  the  year  1831;  and  that  it  was  therefore  effectual  for  two  years 
only,  and  was  void  for  the  remaining  eighteen,  being  the  period  by 
which,  when  superadded  to  the  duration  of  the  preceding  trusts,  it 
exceeded  the  limits  within  which  accumulation  was  allowed : 

Held  also,  that  such  limitation  for  the  benefit  of  the  grandchildren  was 
not  a  provision  for  raising  portions  for  the  children  of  a  person  taking 
an  interest  under  the  devise,  within  the  exception  contained  in  the 
second  section  of  the  Act. 

Thomas  Shaw  Hbllier  by  his  will  dated  the  4th  of  July,  1812, 
devised  all  his  manors,  messuages,  lands,  tenements,  and  here- 
ditaments, freehold  and  copyhold,  to  trustees  upon  trust,  to  pay 
out  of  the  rents  and  profits  thereof  to  his  son  James  Shaw  400Z. 
a  year,  for  the  maintenance  and  support  of  himself  and  family  ; 
to  his  son  Theophilus  Shaw  lOOL  a  year  for  his  life ;  to  his 
daughter  Mary  Yates,  wife  of  R.  Yates,  lOOL  a  year  for  her  life  ; 
the  annuity  to  his  daughter  not  to  be  liable  to  the  debts  or 
control  of  any  husband  ;  and  he  directed  that  the  legatees,  who 
should  become  entitled  to  any  annual  payment  or  to  the  accumu- 
lations thereinafter  mentioned,  should  not  be  paid  by  anticipation, 
[  *136  ]  and  that  *his  trustees  should,  out  of  the  rents  and  profits,  keep 
the  said  messuages  and  tenements  in  repair. 

The  will  then  proceeded  as  follows :  "  I  will  and  direct  that 
my  said  trustees,  and  the  survivor  of  them,  his  heirs  and  assigns, 
shall  from  time  to  time  lay  out  and  invest  the  surplus  of  the 
produce  thereof  in  Government  or  on  real  securities,  in  their  or 
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his  own  names  or  name,  in  order  that  the  same  may  accumulate        Shaw 

for  the  benefit  of  my  grandchildren  now  born,  and  at  school,  or      Rhodes. 

resident  at  my  house  called  Woodhouse,  in  the  parish  of  Wom- 

boom,  and  who  bear  the  several  names  of  Elizabeth   Shaw, 

Parthenia  Shaw,  Mary  Shaw,  Thomas  Shaw,  Ann  Shaw,  Sarah 

Shaw,   James   Shaw,   Samuel   Shaw,   and  Emma   Shaw,   and 

Thomas  Shaw,  now  resident  with  his  mother  at  Oxford,  or  at 

any  time   hereafter  to  be  born,  until  the  youngest  grandchild 

shall  attain  his  or  her  age  of  twenty-one  years,  at  which  time  I 

will  and  direct  that  my  said  trustees  or  trustee  for  the  time  being 

do  and  shall  divide  and  pay  to  and  among  all  such  of  the  said 

children,  my  said  grandchildren,  as  shall  then  be  living,  the  said 

accumulations  in  equal  shares  and  proportions  ;  and  in  case  any 

or  either  of  my  said  sons  and  daughters  shall  happen  to  die 

before  the  time  that  my  youngest  grandchild  shall  attain  his  or 

her  age  of  twenty-one  years,  leaving  any  child  or  children,  then 

I  will  and  direct  that  a  like  annual  sum  as  the  parent  of  such 

child  would  be  entitled  to  receive,  had  he  or  she  been  living, 

shall  be  applied  and  paid  by  my  said  trustees,  or  the  trustees  or 

trustee  for  the  time  being,  for  and  towards  the  maintenance  and 

education  of  such  respective  children  or  child,  in  equal  shares 

and  proportions,  and  if  but  one  such  child,  then  the  whole  of 

each  parent's  annual  sum,  to  and  for  the  use  of  such  child,  and 

if  either  of  them  my  said  sons  or  daughter  happen  to  die  without 

leaving  any  children  or  child,  him  or  her  surviving,  then  the 

annual  sum  hereby  directed  to  be  *paid  to  him  or  her  shall       [  *i37  ] 

become  and  be  part  of  the  said  accumulations ;  and  I  will  and 

direct  that  such  said  annual  sum  shall  be  paid  to  the  respective 

children  or  child  of  such  of  them  my  said  sons  or  daughter  as 

may  happen  to  die  in  the  lifetime  of  the  survivors  of  them  my 

said  sons   and  daughter,  until   the  decease  of  my  said  sons 

and  daughter. 

And  I  will  and  direct  that  the  residue  of  the  said  rents  and 
profits  of  my  said  estates  shall  be  further  accumulated,  in  case 
any  of  them  my  said  sons  or  daughter  shall  happen  to  be  living 
after  the  youngest  of  my  grandchildren  shall  have  attained  his 
or  her  age  of  twenty -one  years ;  and  that  such  last-mentioned 
accumulation  shall  be  divided  and  paid  to  such  and  every  of  my 

11—2 
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Shaw       grandchildren  which  shall  be  living  at  the  death  of  the  survivor 
Rhodbs.     o'  them  my  said  sons  and  daughter,  in  equal  shares  and  pro- 
portions ;  and  if  but  one  such  grandchild  then  the  whole  of  such 
last-mentioned  accumulations  shall  be  paid  to  such  only  grand- 
child  his  or  her  executors,  administrators  or  assigns.     ♦     ♦    * 

And  I  do  hereby  (subject  and  charged  and  chargeable  as 
aforesaid)  will  and  direct,  that  from  and  immediately  after  the 
decease  of  the  survivor  of  them  my  said  sons  and  daughter,  the 
whole  of  my  said  freehold  and  copyhold  estates  shall  stand  and 
be  charged  for  twenty  years  with  the  payment  of  two  third  parts, 
of  the  clear  produce  of  my  said  freehold  and  copyhold  estates, 
in  equal  shares  and  proportions  of  so  much  money  as  will  in 
fifteen  years  make  in  the  whole  80,0002.,  and  which  said  sum, 
with  the  interest  and  produce  thereof,  I  will  and  direct  shall  be 
equally  divided  between  and  among  all  my  grandchildren  wha 
shall  live  to  attain  the  said  age  of  twenty-one  years,  their 
executors  or  administrators,  in  equal  shares  and  proportions ; 
[  'IBS  ]  and  if  there  shall  happen  to  be  but  one  *such  younger  grand- 
child, then  the  whole  of  the  said  sum  shall  be  paid  to  such  one 
younger  grandchild."  And  charged  and  chargeable  as  aforesaid, 
the  testator  devised  all  his  freehold  and  copyhold  estates  to 
Thomas,  the  eldest  son  of  his  (the  testator's)  son  James  Shaw,  in 
tail,  with  divers  remainders  over. 

The  testator  died  on  the  10th  of  July,  1812,  and  left  the  two 
sons  and  daughter  mentioned  in  his  will,  his  only  children. 
Shortly  afterwards  a  suit  was  instituted  in  order  to  have  the 
property  administered  under  the  authority  of  the  Court,  and  a 
decree  directing  the  usual  accounts  and  inquiries  was  made  in 
that  suit.  No  grandchildren  were  bom  after  the  execution  of 
the  will ;  but  the  ten  who  were  therein  named  survived  the 
testator,  and  lived  to  attain  twenty-one,  the  eldest,  Elizabeth 
Shaw,  being  of  age  at  the  date  of  the  will,  and  the  youngest 
having  come  of  age  on  the  81st  of  August,  1880.  Nine  of  them 
were  the  children  of  the  testator's  son  James  Shaw,  to  whom  an 
annuity  of  400Z.  was  given  by  the  will ;  and  the  tenth  was  the 
child  of  another  son,  who  was  dead  at  the  time  when  the  will 
was  made.  Mary  Yates  survived  her  two  brothers,  and  died  in 
the  month  of  September,  1881 ;  and  then  the  question,  for  the 
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first  time,  arose  with  respect  to  the  meaning  and  legal  operation        Shaw 
of  the  clause  in  the  will  by  which,  upon  the  death  of  the  last      bhodbs. 
sorvivor  of   the  testator's  children,  the  sum  of  30,0002.  was 
charged   upon  two  thirds  of  the  rents  and  profits  of  his  real 
estates,  for  the  benefit  of  such  of  his  grandchildren  as  should 
live  to  attain  the  age  of  twenty-one. 

By  the  decree  made  by  the  Vicb-Chancbllor  on  further 
directions,  and  bearing  date  the  2nd  of  June,  1832,  it  was, 
among  other  things,  declared  that  the  gift  of  30,000Z.  mentioned 
in  the  will  was  a  charge  upon  the  estates  and  premises  therein 
comprised,  and  that  the  grandchildren  of  the  testator  who  lived 
to  attain  *the  age  of  twenty-one  years,  respectively,  were  entitled  [  'iss  ] 
to  the  said  sum  of  30,000Z.,  to  be  raised  in  twenty  years,  to  be 
computed  from  the  day  of  the  death  of  Mary  Yates,  out  of  the 
two  third  parts  of  the  rents  and  profits  of  the  freehold  and 
copyhold  estates,  in  equal  shares  and  proportions,  by  annual 
payments  of  1,500Z.,  to  be  deducted  out  of  the  rents  and  profits 
of  the  said  estates. 

The  testator's  grandson  Thomas  Shaw,  who  had  subsequently 
taken  the  name  of  Hellier,  and  who  was  tenant  in  tail  of  the 
estates  in  question  under  his  grandfather's  will,  presented  an 
appeal  against  this  part  of  the  decree. 

The  appeal  was  originally  heard  by  Lord  Chancellor  Brougham,         i888. 
before  whom  it  was  fully  argued  by  Mr.  Pepys,  Mr.  Beartiea,  and        ^'  * 
Mr.  Spence,  in  support  of  the  appeal ;  and  by  Sir  Edward  Sugden, 
Mr.    Treslave,   and    Mr.    Ching,   for    the    respondents.       [His 
Lordship  determined  to  send  a  case  to  law.] 

It  having  been  found  impossible  to  frame  a  case  which  would         1836. 
fairly  submit  the  point  to  be  determined,  as  a  legal  question,  to  the       ^^^•^' 
court  of  law,  an  application  was  made  to  the  Lords  Commissioners       [  141  ] 
for  leave  to  have  the  appeal  reheard ;   and  leave  having  been 
accordingly  granted,  the  question  now  came  on  to  be  again  argued. 

Mr.   Beames,   Mr.   Preston,   and   Sir   W.  FoUetty   for  .the 
appellant : 
*    ♦    A  charge  of  this  description,  by  which  the  rents  and       [  146  ] 
profits  of  an  estate  are  withdrawn  from  the  person  entitled  to 
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Shaw        the  corpus  of  the  property,  and  formed  into  a  fund  which,  at  the 

Rhodbs.      ^^^  ^^  ^  series  of  years,  is  to  be  distributed  among  a  particular 

class  of  individuals,  is  to  all  intents  and  purposes,  in  substance 

as  well  as  in  form,  an  accumulation,  and  falls  directly  within  the 

mischiefs  against  which  the  Thellusson  Act  was  intended  to  guard. 

*  *  The  testator  died  in  the  year  1812,  and  his  last 
surviving  child  in  the  year  1881.  The  youngest  grandchild 
came  of  age  in  the  year  1830.  According  to  the  prior  trusts, 
the  rents  and  profits  were  to  accumulate  during  the  lives  of 
all  the  children ;  and  by  virtue  of  the  trust  more  immediately 
under  consideration,  the  accumulation  was  to  go  on  for  a  period 
of  twenty  years  after  the  death  of  the  last  survivor  of  his 
children.  The  result  of  the  whole  would  be  this,  that  a  trust 
accumulation  of  rents  and  profits  has  been  directed  to  continue 
for  a  period  of  thirty-nine  years  after  the  testator's  death, — 
nineteen  years  longer  than,  according  to  the  provisions  of  the 
statute,  such  an  accumulation  would  be  legal;  and  to  that 
extent,  therefore,  the  trust  must  be  declared  void. 

[  146  ]  Sir  W.  Home,  Mr.  Trealove,  Mr,  Wigram,  Mr.  Duckworth^ 

Mr.  Ching,  Mr.  Hayter,  and  ^r.  BetheU,  for  different 
parties  interested  in  supporting  the  Vicb-Chancbllor's 
decree : 

*  *  The  only  serious  question  arises  upon  the  construction 
of  the  Thellusson  Act  as  applied  to  the  directions  contained  in 
the  third  clause  of  the  will ;  and  upon  this  point  the  argu- 
ment on  the  other  side  has  studiously  confounded  a  trust  for 
accumulation  with  a  charge — things  which,  in  their  nature, 
are  perfectly  distinct.     *     *     * 

[  150  ]  In  the  present  case,  the  several  grandchildren  become  entitled 

de  anno  in  annum  to  an  aliquot  portion  of  the  yearly  appropria- 
tion ;  they  may  pledge,  or  sell,  or  bequeath  it,  or,  if  the  Court 
approve,  may  have  maintenance  allowed  out  of  it,  so  that  the 
money  is  in  truth  capable  of  immediate  enjoyment.  The  direction 
that,  when  80,000{.  shall  have  been  recovered  out  of  the  rents, 
the  gross  sum  shall  be  divided  ''with  the  interests  and  profits 
thereof — the  only  expression  in  the  clause  which  looks  like 
accumulation, — is  no  more  than  the  law  must  have  otherwise 
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implied  ;  for  it  is  the  duty  of  every  trustee  to  whom  sums  are  shaw 
periodically  paid  with  a  view  to  being  distributed  at  a  future  time  Rhodes. 
among  specified  objects,  to  lay  out  those  sums  at  interest,  as  they 
are  received,  for  the  benefit  of  his  cestui  que  trusts,  till  the  time 
of  distribution  arrives.  Such  a  course  does  not  lock  up  or  accu- 
mulate the  rents  and  profits  any  more  than  an  ordinary  charge 
or  mortgage,  for  the  devisee  subject  to  the  charge  may  easily 
exonerate  the  estate,  either  by  regularly  paying  2,000Z.  a  year  to 
the  trustees,  or  by  at  once  placing  the  whole  amount  in  their 
hands,  and  reserving  to  himself  annually  a  proportion  of  the 
dividends  equivalent  to  the  interest  of  the  instalments  of  which 
the  payment  is  thus  anticipated. 

Even  assuming  that  the  effect  of  this  clause  would  be  to  create 
an  accumulation  within  the  meaning  of  the  Thellusson  Act,  the 
charge  is  imposed  with  a  view  to  provide  for  grandchildren  of 
whom  all  but  one  were  the  children  of  a  father  who  was  entitled 
to  a  large  annuity  under  the  will,  and  to  all  of  whom  the  testator 
had  distinctly  *placed  himself  loco  parentis.  The  trust,  therefore,  [  •151  ] 
would  still  fall  within  the  exception  contained  in  the  second 
section,  by  which  it  is  declared,  that  nothing  in  the  Act  shall 
extend  to  any  provision  for  raising  portions  for  "any  child  or 
children  of  any  person  taking  any  interest  under  any  such 
conveyance,  settlement,  or  devise."  The  construction  of  that 
section  was  considered,  although  it  was  not  made  the  subject  of 
judicial  determination,  in  Bacon  v.  Proctor  (i). 

Mr.  Beames,  in  reply,  observed,  that  *  *  whether  the 
third  trust  was  a  charge  or  a  provision  for  accumulation  was 
immaterial,  for  its  name  could  not  alter  its  character :  but,  in 
point  of  fact,  it  was  both  charge  and  accumulation ;  *and  the  [  *152  ] 
result  of  the  whole  was  that  the  rents  and  profits  were  to  be  laid 
up,  and  the  payment  and  enjoyment  of  them  suspended,  for  a 
term  of  eighteen  years  longer  than  the  period  allowed  by  the 
Act  of  Parliament. 

With  respect  to  the  other  point,  two  of  the  grandchildren 
named  in  the  will  were  understood  to  be  illegitimate,  and  another 
was  the  child  of  one  of  the  testator's  sons  who  died  before  the 

(1)  1  T.  &  B.  31. 
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Qbaw  will  was  made,  and  who  of  coarse  took  nothing  under  it.  As  to 
BH0DI8.  those  three,  at  least,  it  was  clear  that  they  did  not  fill  the 
character  of  children  of  persons  taking  interests  under  the 
devise,  as  required  by  the  exception  in  the  second  section  of  the 
statute,  and  if  the  charge  failed  as  to  some  of  the  objects,  it 
could  not  be  supported  for  the  rest :  the  Court  could  not  sever 
the  intention,  and,  recognising  one  part  as  valid,  reject  another 
part  as  void.  The  benefits,  besides,  which  the  trust  in  question 
purported  to  bestow  on  the  grandchildren  were  not  given  by  way 
of  portions,  nor  did  they,  upon  any  fair  construction,  answer 
that  description.     *     *     * 

1836.  BOSANQUBT,  J.  : 

I^b.  27. 

—  The  Lo&D  Ghancellob  having  been  pleased  to  request  my 

opinion  upon  this  case,  which  was  argued  during  the  time  in 
which  I  had  the  honour  to  sit  in  this  Court  under  the  late 

[  *153  ]  Commission,  I  will  state  the  reasons  ^which  I  was  prepared 
to  give  if  the  case  had  been  set  down  for  judgment  before  the 
expiration  of  that  Commission.  , 

[After  stating  the  will  and  the   facts   the  learned    Judge 
proceeded  as  follows:] 

[  164  ]  On   behalf  of  the  grandchildren  it   is    contended  that    no 

accumulation  of  rents  and  profits  is  directed,  but  only  a  charge 
created,  subject  to  which  the  devisee  in  tail  takes  the  estate. 
But  although  the  provision  for  the  grandchildren  is  made  in  the 
form  of  a  charge,  it  does  not  follow  that  it  does  not  require 
an  accumulation. 

The  preamble  of  the  statute  recites  that  it  is  expedient  that 
all  dispositions  of  real  or  personal  estates  whereby  the  profits 
and  produce  thereof  are  directed  to  be  accumulated  and  the 
beneficial  enjoyment  thereof  postponed,  should  be  made  subject 

[  •156  ]  to  restrictions.  If  *the  provision  in  question  cannot  be  carried 
into  execution  without  postponing  the  beneficial  enjoyment  of 
the  rents  and  profits,  in  order  that  those  rents  and  profits  may 
be  laid  up  from  year  to  year  and  applied  at  a  future  time  to  a 
particular  object,  it  appears  to  me  that  such  a  provision  is 
within  the  statute.  If  the  disposition  be  such  that  accumulation 
is  thereby  required,  it  is  within  the  statute.     But  whether  the 
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diapoBition  does  or  does  not  require  accamolation  is  a  question        Shaw 
of  construction,  which  must  receive  the   same  determination      bhodbs. 
whether  the  statute  be  applicable  or  not,  or  as  if    it    had 
never  passed. 

Suppose  the  statute  never  to  have  passed,  how  must  the 
provision  of  the  will  have  been  dealt  with  under  the  circum- 
stances as  they  exist  in  the  present  case?  There  is  no 
immediate  gift  to  the  grandchildren;  the  gift  to  them  is  only 
to  be  found  in  the  direction  to  divide,  and  no  division  is  directed 
to  be  made  until  the  amount  to  be  divided  has  been  received.  The 
estate  is  charged  with  the  payment  of  so  much  only  of  two 
thirds  of  the  produce  as  will,  in  fifteen  years,  make  in  the  whole 
the  sum  of  80,000Z.,  which  sum,  with  the  interest  and  produce 
thereof,  is  to  be  divided.  Two  thirds  of  the  produce  may  in 
8ome  years  amount  to  much  more  and  in  some  to  much  less  than 
one  fifteenth  of  that  sum,  and  the  whole  amount  of  such  two 
thirds  may  not  be  equal  to  30,000Z.  in  fifteen  years,  or  possibly 
even  in  twenty  years. 

Neither  the  whole  two  thirds  nor  any  specified  portion  of  the 
two  thirds  is  required  to  be  paid.  Nor  is  any  sum  certain 
directed  to  be  raised  either  indefinitely  or  within  a  definite  period. 

The  grandchildren  who  shall  live  to  attain  twenty-one,  or 
their  representatives,  are  entitled  to  receive  *80,000Z.  at  the  end  [  *i^^  1 
of  fifteen  years,  if  two  thirds  of  the  produce  shall  then  have 
amounted  to  that  sum.  But  they  iire  not  entitled  to  a  division 
amongst  them  of  any  portion  of  the  rents  and  profits  de  anno 
in  annum. 

The  time  pointed  out  for  division  is  the  expiration  of  fifteen 
years,  and  I  can  see  no  way  by  which  the  provision  can  be 
carried  into  effect  according  to  the  will  of  the  testator,  but 
to  establish  a  fund  by  laying  up  and  adding  together  a  certain 
portion  of  the  rents  and  profits  during  fifteen  years.  If,  at  the 
expiration  of  that  time,  two  thirds  of  the  rents  and  profits  should 
amount  to  80,0002.,  the  grandchildren  would  be  entitled  to  divide 
it ;  if  it  fell  short  of  that  sum  they  would  be  entitled  to  require 
a  further  accumulation  till  the  expiration  of  twenty  years,  for 
the  purpose  of  making  good  the  deficiency,  and  also,  I  apprehend, 
of  paying   interest  upon  80,0002.  from   the  expiration  of  the 
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Shaw  fifteen  years  to  the  end  of  the  twenty  years.  The  necessary 
Bhodbr.  consequence  of  this  arrangement  must  be,  that  both  the  tenant 
in  tail  and  the  legatees  would  be  kept  out  of  the  beneficial  enjoy- 
ment of  the  rents  and  profits  for  fifteen  years  at  least,  and 
possibly  for  twenty  years  from  the  year  1881,  when  Mrs. 
Yates  died. 

No  term  is  created,  nor  is  any  power  given  to  raise  the  money 
by  mortgage  or  sale  for  the  time  during  which  the  estate  is 
charged  ;  and  it  may  be  observed  that  the  testator  has  expressed 
a  strong  disapprobation  of  all  anticipation  of  benefits  given  by 
his  will,  and  payable  at  a  future  time. 

There  is  no  doubt  that  when  Mrs.  Yates  died  the  interests  of 
the  grandchildren,  who  had  all  attained  twenty-one,  were  vested 
interests,  being  expressly  given  to  them  and  their  representatives; 
but  it  is  equally  clear  to  my  mind  that  the  testator  did  not 
L  'IS?  ]  intend  the  *money  to  be  immediately  receivable,  but  intended 
that  the  beneficial  enjoyment  of  the  annual  produce  should  be 
postponed  till  the  whole  sum  to  be  divided  was  accumulated. 

The  question  being  whether  the  testator,  by  the  provisions  of 
his  will,  has  required  that  accumulation  should  be  made,  we 
may  put  a  case  to  which  the  limitation  of  time  prescribed  by  the 
statute  of  the  39  &  40  Geo.  III.  would  not  apply.  The  question 
of  construction  is  independent  of  the  statute;  if,  according  to 
the  true  construction,  the  will  requires  accumulaiion,  so  much  of 
its  provisions  as  falls  within  the  period  of  limitation  will  be 
supported,  and  so  much  as  goes  beyond  it  will  be  void. 

In  the  present  case  the  period  from  the  death  of  Mrs.  Yates  in 
1831  to  the  10th  of  July,  1833,  was  within  the  time  of  limitation, 
and  accumulation  was  lawful ;  beyond  that  period  accumulation 
is  prohibited.  But  suppose  all  the  testator's  children  and  all  the 
grandchildren  but  two,  namely,  Thomas  the  tenant  in  tail,  and 
the  eldest  grand-daughter,  Elizabeth,  to  have  died,  and  the  two 
surviving  grandchildren  to  have  attained  twenty-one  in  the  year 
1813,  one  year  after  the  testator's  death,  the  rents  and  profits 
for  one  year  having  been  divided  under  the  two  first  clauses, 
the  third  clause  would  come  into  operation,  and  might,  without 
being  affected  by  the  statute,  be  acted  upon  for  twenty  years, 
that  is,  till  the  10th  of  July,  1833.     Gould  it  in  such  a  case  have 
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been  contended  that  Elizabeth  was  entitled  to  insist  either  that  Shaw 
her  share  of  the  80,0002.  should  be  raised  immediately,  or  that  Rhodes. 
one  third  or  any  other  portion  of  the  rents  and  profits  should  be 
paid  to  her  annually  till  she  should  have  received  15,000Z.  ?  I 
think  not ;  for  Thomas  the  tenant  in  tail  would  have  *had  a  L  *158  ] 
right  to  say,  first,  that  fifteen  years  were  allowed  to  make  up  the 
money,  and,  secondly,  that,  provided  so  much  of  two  thirds  of 
the  rents  and  profits  were  annually  set  apart  as  would  at  the  end 
of  fifteen  years  amount  in  the  whole  to  the  sum  given,  he  would 
be  entitled  to  the  interest  of  the  fund  in  the  meantime,  the  estate 
being  only  chargeable  with  the  interest  and  produce  upon  the 
sum  given  from  the  expiration  of  fifteen  years.  Still,  in  order  to 
secure  the  payment  of  the  sum  given,  at  the  proper  time,  a  due 
proportion  of  the  rents  and  profits  must  have  been  laid  up  during 
fifteen,  or,  if  necessary,  during  twenty  years,  either  of  which 
courses  might  have  been  taken  in  the  case  supposed  without 
any  violation  of  the  statute,  since  the  longest  period  would  not 
exceed  twenty-one  years  from  the  death  of  the  testator :  or,  if  we 
suppose  the  testator  himself  to  have  died  only  a  year  before 
Mrs.  Yates,  whose  death  took  place  in  1831,  the  rents  and  profits 
might  have  been  legally  accumulated  till  1881,  and  must,  I  con- 
ceive, have  been  accumulated  accordingly  to  effect  the  purposes 
of  the  will. 

If  such  would  be  the  proper  construction  of  the  disposition 
in  question  in  a  case  to  which  the  statute  did  not  apply,  or 
supposing  it  never  to  have  passed,  it  is  not  to  be  differently 
construed,  because  when  properly  construed  it  would  be  affected 
by  the  statute. 

I  am  therefore  of  opinion,  that,  according  to  the  sound  con- 
struction of  the  third  clause  in  favour  of  the  grandchildren,  an 
accumulation  of  a  portion  of  the  rents  and  profits  is  required 
to  be  made  for  a  certain  period ;  that  such  portion  of  the  rents 
and  profits,  whatever  it  may  be,  is  withdrawn  from  beneficial 
enjoyment  during  the  period  of  accumulation,  and  is  a  partial 
accumulation  within  the  meaning  of  the  statute,  and  *con-  [*i59] 
sequently  void  so  far  as  that  period  exceeds  twenty-one  years 
from  the  death  of  the  testator. 

It  has  been  contended  that  this  case  falls  within  the  exception 
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Shaw  respecting  provisions  for  raising  portions  for  children  of  persons 
EHoi)S8.  taking  an  interest  under  the  devise ;  but  an  answer  to  this  argu- 
ment was  given  at  the  Bar,  that  as  two  of  the  grandchildren  are 
not  lawful  children  of  their  parents  (i)  they  cannot  be  brought 
within  the  exception.  The  gift  is  entire  to  the  grandchildren 
bom  and  named,  or  to  be  afterwards  bom,  to  be  divided  amongst 
them.  If  the  testator  intended  accumulation  for  the  benefit  of 
any,  he  intended  it  for  the  benefit  of  all,  legitimate  and  illegiti- 
mate. Such  a  disposition,  therefore,  if  illegal  as  to  any,  would 
be  illegal  as  to  all;  and,  consequently,  the  excess  of  accumu- 
lation, if  void  as  to  any,  is  void  as  to  all ;  for  it  is  impossible  to 
say  what  other  disposition  the  testator  would  have  made,  if  he 
had  been  aware  that  the  disposition  which  he  had  made  would 
partially  fail  in  respect  of  some  of  the  objects  of  his  bounty. 

But,  independently  of  this  answer,  I  do  not  think  that  the  case 
falls  within  the  meaning  of  the  exception.  Where  the  whole 
rents  and  profits  are  given  in  the  first  place  to  persons  during 
the  lives  of  their  parents,  with  the  exception  of  small  annuities 
only,  to  be  paid  thereout  to  the  parents  themselves  for  their  own 
lives,  and  a  gift  to  the  same  persons  after  the  death  of  their 
parents  is  superadded,  to  be  paid  out  of  the  subsequent  rents 
and  profits,  I  cannot  think  that  the  superadded  gift  ,is  to  be 
considered,  within  the  meaning  of  the  statute,  in  the  nature  of 
a  portion  to  the  children  of  persons  taking  an  interest  under 
the  devise  (2). 

[  160  ]  Upon  the  whole,  therefore,  I  am  of  opinion  that  a  partial 

accumulation  of  rents  and  profits  has  been  in  effect  directed  by 

(1)  This  fact  did  not  appear  on  the  not  to  consist  of  a  mere  legacy  of  small 
pleadings  or  in  the  Master's  report.  amount ;  the  words  were,  *  *  any  interest 

(2)  This  point  was  refen-ed  to  again  under  any  such  conveyance,  settle- 
in  the  argument  upon  the  appeal  to  the  ment,  or  devise."  The  Legislature 
House  of  Lords,  but  not  in  the  judg-  could  not  have  meant,  that  if  the 
ments.  The  passage  in  question  is  parent  took  a  legacy  of  a  horse  or 
given  in  5  CI.  &  Fin.  at  pp.  126,  127,  1/.  under  the  wiU,  that  was  such  an 
where  the  respondent's  counsel  said :  interest  in  the  estates  as  would  bring 

r  B  01  &  Fin        mu            -        t  ^x.             lz  ^o  charge  within  the  exception  of 

i2fi  1                  ®  meanmg  of  the  exception  was,  * v    a  ^ 
^         that  if  the  parents  of  the  children  took 

an  interest  in  the  estates  out  of  which  (Lord  Lyndhurst  :   I  think  the 

the  accumulations  arose,  then  such  meaning  of   "any  interest"  is  any 

accumulations  would   be  protected.  interest,  however  minute.) 

But  such  interest  of  the  parents  was  The    Act  would   be  nugatory   if 
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the  will,  which  is  void  so  far  as  the  period  which  it  includes        Shaw 
applies  to  any  time  which  exceeds  twenty-one  years  from  the      rhoW 
death  of  the  testator. 

Thb  Lord  Chancellor  : 

The  course  which  this  appeal  has  taken  falls  in  with  the  view 
entertained  by  Lord  Brouoham  with  respect  to  the  propriety  of 
submitting  the  question  to  the  opinion  of  a  court  of  law,  and  it 
is  free  from  the  difficulties  with  which  the  proposed  order  of  his 
Lordship  was  embarrassed.  The  peculiar  frame  and  nature  of 
the  trusts  rendered  it  hardly  possible  so  to  state  a  case  as  to 
bring  the  question  fully  and  fairly  before  a  court  of  law  in  a 
legal  shape ;  but  the  same  object  has  been,  in  a  great  measure, 
gained  by  having  the  appeal  reheard  at  a  time  when,  in 
consequence  of  the  seals  being  in  commission,  the  Court  was 
enabled  to  receive  the  valuable  assistance  of  a  common  law 
Judge.  The  result  has  been,  that  the  Court  has  now  the  benefit 
of  the  learned  Judge's  opinion,  with  which  my  own  entirely 
agrees. 

When  this  case  was  argued  in  the  Court  below,  the  direction 
for  accumulating  the  rents  was  throughout  called  a  charge,  and 
a  sort  of  meaning  was  sought  to  be  attached  to  the  expression,  as 
if  to  distinguish  it  from  a  strict  accumulation.  It  is  quite  clear, 
however,  that  the  term  ''  charge  "  may  be  correctly  and  properly 
applied  to  designate  this  trust,  and  that  the  direction  may,  not- 
withstanding, come  within  the  provisions  of  the  statute,  the  real 
question  being  not  as  to  the  form  of  the  direction,  but  as  to  its 
substance  and  effect. 

With  respect  to  the  meaning  of  the  testator  there  can  be  no 
doubt.     The  will  sets  out  with  creating  *two  distinct  trusts  of      [  «i6i  i 
accumulation,  both  of  which,  in  the  event,  were  within  the  legal 
period,   and  are  admitted  to  have  been,  in  form  as  well   as 

an  interest  of    such  small  amount  The  scope  of  the  exception  was,  to 

could  bring  accumulations  within  the  protect  portions  for  younger  children 

exception.  out  of   an  estate    devised    to  their 

(Lord  Brougham  :  Yes,  and  nuga-  parents.    But  this  charge  was  not  by 

tory  also,  if  words  in  a  will,  giving  way  of  raising  portions,  it  was  giving 

even  5/.   to  the  parent  during  the  the  whole  estate  to  the  children  for 

period  of  accumulation  would  have  twenty-one  years  after  the  death  of 

no  effect.)  ^^^  parents. 
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Shaw  substance,  accumulations  contemplated  by  the  statute.  The 
Rhodes,  first  was  to  continue  until  certain  grandchildren,  who  were 
designated,  should  attain  twenty-one ;  an  event  which  happened 
in  the  year  1830,  eighteen  years  after  the  testator's  death  ;  the 
second  was  to  go  on  until  the  death  of  all  the  testator's  children, 
should  any  of  them  be  living  at  the  time  when  the  preceding 
accumulation  determined ;  and  the  last  survivor  of  those  chil- 
dren died  in  the  year  1831.  Nineteen  years  were  thus  exhausted 
during  the  first  two  accumulations.  Then  follows  the  provision 
which  has  been  termed  the  third  accumulation,  by  which,  being 
minded  to  raise  the  sum  of  30,000{.,  but  not  to  raise  it  in  the 
ordinary  way  by  sale  or  mortgage,  the  testator  directs  that  two 
thirds  of  the  income  of  the  estates  shall  be  accumulated ;  that 
out  of  two  thirds  of  the  rents  and  profits  so  much  shall  be 
annually  laid  up  as  will  produce  30,000Z.  in  fifteen  years;  and 
as  he  foresaw  a  possibility  that  the  portion  of  the  rents  thus 
appropriated  might  not  be  adequate  to  realise  the  specified  sum 
so  soon,  he  extends  the  period  to  twenty  years.  The  money  was 
to  be  realised  by  means  of  that  appropriation,  and  the  parties 
interested  have  a  right  to  insist  that  the  amount  shall  not  be 
raised  in  any  but  the  mode  and  form  prescribed  by  the  testator ; 
that  is  to  say,  by  an  accumulation  determinable  only  at  the  end 
of  a  period  of  fifteen  or  twenty  years- 

Now,  in  what  conceivable  respect  does  this  differ  either  in 
form  or  substance  from  an  ordinary  trust  for  accumulation  ?  It 
is  strictly  within  the  terms  of  the  Act  of  Parliament,  being  a 
direction  by  which  the  income  of  the  estate  is  to  be  wholly  or 
partially  accumulated  for  a  longer  period  than  twenty-one  years ; 
for  the  result  of  the  three  successive  trusts,  if  full  effect  were 
f  •162  ]  given  to  them  *all,  would  be  to  lock  up  the  rents  and  profits  of 
the  estates,  as  to  the  whole  for  nineteen  years,  and  as  to  two 
thirds,  for  twenty  years  more. 

It  appears  to  me,  therefore,  that  this  is  in  reality  an  attempt  to 
defeat  or  evade  the  operation  of  the  Act  of  Parliament,  and  that, 
for  the  period  by  which  the  third  accumulation  when  added  to 
the  others  would  exceed  twenty-one  years,  the  trust  must  be 
declared  void. 

Judgment  reversed. 
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[An  appeal  was  presented  to  the  House  of  Lords  from  this        shaw 
decree  as  reported  in  5  CI.  &  Fin.  114,  under  the  name  of  Evans  v.       Rhodes. 
IleUier.     The  appeal  was  heard  by  the  Lobd  Ghancellob  (Lord 
Cottbkham),   and  by  Lord    Brougham,  whose   judgments  are 
reported  at  p.  128,  as  follows  :] 

The  Lord  Chancellor  :  *837. 

July  17. 

This  was  a  question  on  the  construction  of  a  will,  which  — 
directed  accumulations  for  a  period  of  twenty  years  after  the  ^  128] 
death  of  the  survivor  of  the  testator's  children.  The  question 
was,  whether  this  direction  was  not  void  as  against  the  statute 
39  &  40  Geo.  III.  c.  98.  There  had  been  a  decision  of  the 
Yice-Chancellor,  who  did  not  think  that  the  direction  was  void. 
The  case  then  came  before  the  Lords  Commissioners,  when  the 
Great  Seal  was  in  commission.  It  was  then  fully  argued  and 
judgment  given,  aud  the  reasons  for  that  judgment  are  fully 
stated  in  the  report.  The  arguments  here  do  not  seem  to  me 
to  have  varied  the  case,  and  the  reasons  which  influenced  my 
judgment  on  the  former  occasion  have  not  been  shaken  by  what 
I  have  since  heard ;  I  shall  therefore  move  your  Lordships  to 
aflirm  the  judgment  of  the  Court  below. 

Lord  Brouohah  : 

When  the  cause  was  before  me,  I  proposed  to  direct  a  ease  at 
law  for  the  opinion  of  the  common  law  Judges.  There  were 
difficulties  in  the  way  of  doing  that,  and  so  I  did  not  frame  the 
case.  When  I  heard  the  case  I  manifested  the  inclination  of 
my  mind,  which  was  at  that  time  in  favour  of  the  construction 
adopted  by  the  Vice-Chancellor.  I  now  entertain  considerable 
doubt  whether  this  will  does  fall  within  the  Thellusson  Act,  but 
not  enough  to  make  me  differ  from  my  noble  and  learned  friend 
on  the  judgment  we  should  now  pronounce. 

The  judgment  of  the  Lords  Commissioners  was  then 

Affirmed, 
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[r.r. 


18B5. 
Bee, 
1836. 
Jan. 
Feb,  27. 
March  19. 


SKINNEES'  COMPANY   v.  IRISH  SOCIETY. 

(1  My>  &  Cr.  162—170.) 
[This  was  an  interlocutory  application  in  a  cause  which  is 
reported  on  the  hearing  in  7  Beav.  598,  and  was  afterwards 
affirmed  by  the  House  of  Lords,  as  reported  in  12  CI.  &  Fin.  425.] 


1836. 
Nov,  28. 
Bee,  1. 

JloUt  Court. 
Pepyb,  M.U. 

[171] 


[210] 


[  'sii  ] 


The   attorney-general    v.    The   MAYOR, 
BAILIFFS,  AND  BURGESSES  of  LIVERPOOL. 

(IMy.  &Cr.  171— 212.) 
Principles  of  the  Court  with  respect  to  ex  parte  injunctions  (1). 
[In  this  case  an  ex  parte  injunction  had  been  obtained  to 
prevent  the  corporation  of  Liverpool  from  disposing  of  certain 
corporate  property  pending  the  coming  into  operation  of  the 
Municipal  Corporations  Act,  5  &  6  Will.  IV.  c.  76  (since 
repealed),  by  which  their  powers  of  disposition  were  to  be  greatly 
restricted.  The  object  of  the  information  was  ultimately  suc- 
cessful, as  appears  from  the  report  of  a  supplemental  information 
on  the  same  matter  under  the  title  of  The  Attorney-General  v. 
AspinaU,  in  2  My.  &  Gr.  618,  overruling  a  demurrer  which  had 
been  allowed  by  the  Master  of  the   Rolls,   as  reported  in 

1  Keen,  518.     The  Lord  Chancellor's  judgment,  reported  in 

2  My.  &  Gr.,  sufficiently  states  the  substance  of  the  information. 
The  present  application  was  to  dissolve  the  ex  parte  injunction 
above-mentioned,  and  the  only  object  of  this  report  is  to  preserve 
certain  observations  of  general  interest  as  to  the  principles  of  the 
Court  with  respect  to  ex  parte  injunctions  which  the  Master  op 
THE  Rolls  delivered  on  the  occasion,  when  he  said  :] 

A  very  wholesome  rule,  it  is  true,  has  been  established  in  this 
Gourt ;  that  if  a  party  comes  for  an  ex  parte  injunction,  and 
misrepresents  the  facts  of  the  case,  he  shall  not  then  be  per- 
mitted to  support  the  *in junction  by  shewing  another  state  of 
circumstances  in  which  he  would  be  entitled  to  it :  because  the 
jurisdiction  of  the  Gourt  in  granting  ex  parte  injunctions  is 
obviously  a  very  hazardous  one,  and  one  which,  though  often 
(1)  To  be  reported  in  45  R.  R. 
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used  to  preserve  property,  may  be  often  used  to  the  injury  of  A.-G. 
others;  and  it  is  right  that  a  strict  hand  should  be  held  over  mayor  of 
those  who  come  with  such  applications.  The  objection  here  ^i^^pooi- 
taken  is,  not  that  the  facts  were  not  stated,  but  that  the  whole 
law  was  not  stated ;  that  is  to  say,  that  the  attention  of  the 
Court  could  not  have  been  called  to  certain  provisions  of  the  Act, 
which  would  have  presented  a  different  view  of  the  case  to  the 
mind  of  the  Judge.  If  fault  is  to  be  found  with  any  one,  it  is,  I 
am  afraid,  with  the  Court,  which  is  bound  to  know  every  clause 
in  every  Act  that  ever  passed, — a  degree  of  knowledge  hardly  to 
be  hoped  for.  I  never  heard  the  rule  carried  to  this  extent,  that 
the  party  applying  is  bound  to  lay  the  whole  law  before  the 
Court.  I  do  not  find  that  any  mis-statement  or  omission  of  any 
important  facts  was  made  on  the  present  application ;  nor  am  I 
at  all  aware,  if  the  whole  law  of  the  case,  as  far  as  it  can  be 
collected  from  the  Act  of  Parliament,  had  been  brought  under 
my  view,  that  upon  the  statement  in  the  affidavit  that  the  defen- 
dants were  immediately  proceeding  to  act,  I  should  have  thought 
this  a  case  in  which  it  was  expedient  to  permit  the  defendants  to 
go  on  until  an  opportunity  was  given  to  have  the  matter  fully 
heard  and  discussed.     ♦    *     * 

In  many  cases  the  Court  feels  that,  by  granting  an  injunction  [  212  ] 
exparte^  it  may  be  doing  an  act  of  extreme  injustice.  The  party 
against  whom  such  an  injunction  is  granted  may  possibly  be 
exposed  to  very  great  injury  by  the  order  being  enforced ;  but 
when,  as  here,  the  injunction  is  to  prevent  an  alteration  in  the 
state  of  property,  to  prevent  the  corporation  seal  from  being  put 
to  securities  until  an  opportunity  is  afforded  of  having  the  matter 
folly  discussed,  it  is  not  in  point  of  property  an  injunction  which 
can  occasion  any  mischief  whatever. 

Under  these  circumstances,  although,  exercising  the  discretion 
vested  in  the  Court,  I  consider  it  my  duty  to  dissolve  the  injunc- 
tion, I  do  not  think  that  a  case  is  made  on  which  I  can  dissolve 
it  with  costs.     The  order   therefore  will  simply  be,  that  the 

injunction  be 

Dissolved. 
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1886.  EDWARDS  V.   JONES. 

Jan.  6,  19,  23. 

(1  My.  &  Cr.  226—240 ;  6  L.  J.  (N.  S.)  Ch.  194.) 

Lord 

COTTENHAM,  The  obligee  of  a  bond,  five  days  before  her  death,  signed  a  memorandum, 

L.C.  not  under  seal,  which  was  indorsed  upon  the  bond,  and  which  purported 

[  226  ]  to  be  an  assignment  of  the  bond,  without  consideration,  to  a  person 

to  whom  the  bond  was  at  the  same  time  delivered.    The  circumstances 

of  the  transaction  did  not  constitute,  in  the  opinion  of  the  Court,  a 

donatio  mortis  causa  :  Held,  that  the  gift  was  incomplete ;  and  that,  as  it 

was  without  consideration,  the  Court  could  not  give  effect  to  it  (1). 

In  the  year  1819,  John  Nathaniel  Williams,  being  indebted  to 
Mary  Gustance  in  the  sum  of  800Z.,  gave  her  a  bond  for  securing 
that  sum  with  interest.  In  the  year  1828  the  said  sum  of  8002. 
being  still  due,  together  with  an  arrear  of  interest,  amounting  to 
the  sum  of  123Z.  15«.,  a  second  bond  was  given  by  J.  N.  Williams 
to  Mary  Gustance,  for  securing  the  latter  sum  with  interest 
thereon. 

The  whole  of  the  two  sums  of  8002.  and  1282.  15^.  remained 
due,  upon  the  security  of  the  two  bonds,  at  the  time  of  the  death 
of  Mary  Gustance. 

On  the  25th  of  May,  1880,  only  five  days  before  her  death, 
Mary  Gustance  signed  the  following  indorsement  upon  the  bond 
of  1819  :  "  I,  Mary  Custance,  of  the  town  of  Aberystwith,  in  the 
county  of  Gardigan,  widow,  do  hereby  assign  and  transfer  the 
within  bond  or  obligation,  and  all  my  right,  title,  and  interest 
thereto,  unto  and  to  the  use  of  my  niece,  Esther  Edwards,  of 
Llanilar,  in  the  said  county  of  Gardigan,  widow,  with  full  power 
and  authority  for  the  said  Esther  Edwards  to  sue  for  and 
recover  the  amount  thereof,  and  all  interest  now  due  or  here- 
after to  become  due  thereon :  as  witness  my  hand,  this  25th 
of  May,  1880." 
[  227  ]  The  bond  of  1828  was  usually  kept  with  the  bond  of  1819. 

At  the  time  at  which  the  indorsement  was  signed,  the  two  bonds 
were  fastened  together  by  a  pin.  Immediately  after  the  indorse- 
ment had  been  signed,  Mary  Gustance  delivered  or  caused  to  be 
delivered  both  the  bonds  to  Esther  Edwards,  the  plaintiff  in  this 
suit.     The  bonds  remained  in  the  hands  of  the  plaintiff  until  the 

(1)  Such  an  indorsement  might  the  Judicature  Act,  1873,  s.  25(6). 
now  operate  as  a  complete  gift  under      — O.  A.  S. 
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filing  of  the  bill.     Mary  Gustanoe  died  on  the  80th  of  May,  1880,      Edwabdb 

having  in  the  year  1829  made  her  will,  in  which  she  did  not        jonbs. 

mention  the  bonds,  or  dispose  of  the  residue  of  her  property,  but 

by  which  she  appointed  the  defendant,  Bice  Jones,  her  executor, 

who  duly  proved  the  will.     After  Mary  Custance's  death,  the 

defendant,  who  had  been  aware  in  her  lifetime  of  the  existence 

of  the  bonds,  supposing  that  they  had  been  lost,  prevailed  upon 

J.  N.  Williams,  the  obligor,  to  execute  a  new  bond  for  the 

amount  due  upon  the  two  old  bonds,  and  at  the  same  time  gave 

to  the  obligor  a  bond  of  indemnity  against  any  claim   which 

might  be  made  under  the  old  bonds. 

In  the  month  of  January,  1882,  J.  N.  Williams,  the  obligor, 
died,  and  afterwards  his  widow  and  executrix  paid  to  the 
defendant  the  amount  for  which  the  new  bond  had  been  given. 

The  bill  stated  that  the  plaintiff  was  a  niece  of  Mary  Gustance, 
and  that  Mary  Gustance  had  a  great  affection  for  the  plaintiff, 
and  entertained,  and  at  different  times  expressed,  an  intention 
to  give  or  leave  to  the  plaintiff  the  bonds,  and  the  money  due 
apon  them.  It  alleged  that  Mary  Gustance  delivered,  or  caused 
to  be  delivered,  to  the  plaintiff,  both  the  bonds,  intending  that 
the  plaintiff  should  be  entitled  thereto,  and  to  the  monies  respec- 
tively secured  thereby,  in  case  of  and  after  the  *decease  of  her  [  '228  ] 
the  said  Mary  Gustance,  and  expressing  herself  to  that  or  the  like 
effect ;  and  the  bill  also  alleged  that  the  bonds,  and  the  money  due 
apon  the  same,  were  well  given  to  the  plaintiff  by  Mary  Gustance, 
as  a  gift,  or  as  a  donatio  mortis  causd,  and  that  the  plaintiff 
became  entitled  thereto.  The  bill  then  went  on  to  allege  that, 
under  the  circumstances,  the  plaintiff  was  entitled  to  the  sum 
dae  on  the  bonds,  and  that  the  defendant,  so  far  as  he  had  a 
legal  right  of  action  upon  them,  was  a  trustee  for  the  plaintiff, 
and  that  he  was  a  trustee  for  the  plaintiff  for  the  money  received 
by  him  from  the  executrix  of  the  obligor. 

The  prayer  of  the  bill  was,  that  it  might  be  declared  that 
the  plaintiff  was  and  is  entitled  to  the  principal  and  interest 
which  was  due  upon  the  two  bonds,  and  that  the  defendant 
might  be  declared  to  be  a  trustee  thereof  for  the  plaintiff,  and 
that  an  account  might  be  taken  of  what  had  been  received  by 
the  defendant  in  respect  of  the  several   sums  secured  by  the 
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bdwabdb  bonds,  and  the  interest  thereof  respectively;  and  that  the 
Jones.  defendant  might  be  decreed  to  pay  to  the  plaintiff  \?hat  should 
appear  to  have  been  so  received  by  him,  with  interest  thereon 
from  the  time  when  the  same  was  received ;  and  in  case  it  should 
appear  that  the  defendant  had  not  received  from  the  estate  of 
John  N.  Williams,  the  obligor,  the  whole  of  the  principal  and 
interest,  then  that  the  plaintiff  might  be  at  liberty  to  take  such 
proceedings  as  she  might  be  advised  for  the  recovery  thereof,  in 
the  name  of  the  defendant;  and  in  case  it  should  appear  that  the 
defendant  had  released  or  discharged  the  estate  of  J.  N.  Williams, 
the  obligor,  from  the  debt,  without  receiving  the  whole  thereof, 
then  that  the  defendant  might  be  decreed  to  make  good  the  same. 
[  229  ]  It  appeared,  by  the  evidence,  that  the  indorsement  was  written 

upon  the  bond  before  the  day  on  which  it  was  signed  by  Mary 
Gustance ;  and  that  at  the  time  at  which  she  signed  it,  although 
upwards  of  eighty  years  of  age,  and  labouring  under  a  very 
painful  disease, — cancer  in  the  breast, — she  was  not  worse  in 
health  than  she  had  been  for  some  time  previously,  and  that  she 
was  not  in  bed,  and  that  it  was  not  then  expected  by  those  about 
her  that  her  death  would  occur  so  soon  afterwards  as  it  did.  It 
appeared  also  that  the  transaction  took  place  about  seven  o'clock 
in  the  morning,  all  parties  desiring  that  it  should  be  concealed 
from  a  sister  of  Mary  Gustance ;  and  it  was  proved  that  Mary 
Gustance  accompanied  the  act  of  signing  the  indorsement,  by 
saying,  that  she  was  thereby  giving  the  Gastle  Hill  money  (by 
which  term  she  was  accustomed  to  designate  the  money  due 
upon  the  bonds)  to  the  plaintiff. 

The  cause  was  heard  before  the  Yice-Ghancellor,  who  dis- 
missed the  bill  with  costs.  The  plaintiff  now  appealed  from 
his  Honour's  decision. 

Mr.  Jacob  and  Mr.  Blake,  for  the  plaintiff: 

[  231  ]  *     *     In  the  present  case,  there  was  not  only  an  assignment 

but  an  actual  transfer  of  that  which  constituted  the  title  to  the 
property.  A  bond  is  a  thing  which  may  be  made  a  subject  of 
voluntary  assignment  inter  vivos,  so  as  to  bind  the  donor. 

If  this  gift,  however,  cannot  be  established  as  a  donatio  inter 
vivos,  it  will  take  effect  as  a  donatio  mortis  causa.     To  constitute 
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a  donatio  martU  causd,  it  is  not  necessary  that  the  gift  should     Edwards 
be  expressly  made  on  condition  of  being  returned  if  the  donor       jonkr. 
recovers  :  Oardner  v.  Parker  (i),  Lawaon  v.  Lawson  (2). 

[Some  other  cases  cited  by  counsel  are  referred  to  in  the 
judgment.] 

Mr.  KindersUy  and  Mr.  Richards,  for  the  defendant : 

The  case  made  by  the  bill  is  simply  that  of  a  memorandum 
importing,  and  stated  by  the  giver  to  import,  that  in  case  of  and 
after  the  death  of  the  donor,  the  ^subject  should  belong  to  the  [  *232  ] 
donee.  The  transaction  can  amount  only  to  a  particular  form 
of  donatio  mortis  causd.  The  plaintiff's  sole  case  is,  that  the 
intention,  as  expressed  by  the  deceased,  was,  '*  if  I  die,  and  when 
I  die,  you  shall  have  these  bonds."    *     *    * 

It  is  a  mere  question  of  fact,  whether  the  transaction  was 
an  absolute  gift,  or  a  gift  on  a  condition  mortia  caUsd.  The 
plaintiff  does  not  pretend  that  the  two  bonds  passed  by  the 
indorsement  made  on  one  of  them;  but  she  says  that  one  passed 
by  the  assignment  inter  vivoSy  and  the  other  by  a  donatio  mortis 
causd.  If  the  indorsement  amounts  only  to  a  voluntary  agree- 
ment, the  Court  will  *not  interfere.  The  relation  of  trustee  and  [  *288  ] 
cestui  que  trust  has  not  been  established.  The  supposed  assign- 
ment amounts  to  no  more  than  a  mere  agreement.  IfHihe 
plaintiff's  argument  is  good,  it  is  strange  that,  in  previous  cases 
of  donatio  mi^rtis  causa,  it  should  not  have  been  contended  that 
the  gift  was  good  as  a  gift  inter  vivos  if  it  failed  as  a  donatio 
mortis  causd. 

Mr.  Jacob,  in  reply.     *     *     ♦ 

Thb  Lord  Chancbllor  [after  stating  the  substance  of  the  bill] :  Jan.  28. 

The  case  being  thus  stated  in  the  bill,  it  was  argued  at  the 
Bar  that  the  bonds  were  delivered  either  by  way  of  donatio 
mortis  causd,  or  as  a  gift  inter  vivos ;  one  question  being,  whether 
on  the  face  of  the  record  there  was  such  an  allegation  as  entitled 
the  plaintiff  to  raise  the  latter  point.  Now,  in  order  to  be  good 
as  a  donatio  mortis  causd,  the  gift  must  have  been  made  in 

(1)  18  B,  E.  213  (3  Madd.  184).  (2)  1  P.  Wms.  441. 
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Bdwabds  contemplation  of  death,  and  intended  to  take  effect  only  after  the 
JoNBs.  donor's  decease.  And  so  the  bill  treats  it;  for  it  ^alleges  that 
[  •234  ]  such  was  the  intention  of  the  testatrix.  If  it  appeared,  however, 
from  the  circumstances  of  the  transaction,  as  stated,  that  the 
donor  really  intended  to  make  an  immediate  and  irrevocable 
gift  of  the  bonds,  that  would  destroy  the  title  of  the  party  who 
claims  them  as  a  donatio  mortis  cav^d ;  a  proposition  which  is  dis- 
tinctly laid  down  in  Tate  v.  HUbert  (i),  where  a  claim  to  property 
on  the  ground  of  its  having  been  a  donatio  mortis  causd  was  held 
to  have  failed,  because,  upon  the  facts  disclosed,  it  appeared  to 
be  a  transaction  of  present  gift. 

.  Several  cases  were  cited  for  the  purpose  of  controverting  that 
proposition,  and  shewing  that  words  of  gift  might  operate  by 
way  of  donatio  mortis  causd.  Of  these  the  principal  were  Gardner 
V.  Parker  (2),  and  Lawson  v.  Lawson  (3) ;  which  cases,  however, 
so  far  from  disproving  the  proposition,  actually  assumed  it 
throughout.  Those  cases  turn  only  upon  the  question,  whether, 
notwithstanding  the  words  used,  the  accompanying  circum- 
stances were  not  such  as  to  lead  to  a  legal  presumption  that  that 
mode  of  title  was  contemplated  by  the  donor  which  is  constituted 
by  a  donatio  mortis  causd.  In  the  latter  case,  the  testator  gave  a 
purse  of  100  guineas  to  his  wife,  and  desired  her  to  apply  it  to  no 
other  use  but  her  own.  That  case  was  never  intended  to  infringe 
upon  the  former  authorities.  The  reasoning  of  the  Court  was, 
that  the  donor,  from  the  language  he  used,  must,  of  necessity, 
have  contemplated  his  own  death  when  he  made  the  gift ;  for 
the  money  was  to  be  applied  to  the  wife's  own  use,  and  not  to 
any  use  in  which  the  husband  was  to  participate  ;  and  upon  that 
ground  the  Court  came  to  the  conclusion,  that  although  the 
words  purported  to  be  words  of  present  gift,  the  accompanying 
[  *236  j  *words  were  such  as  shewed  that  it  was  a  gift  in  contemplation 
of  death. 

The  rule,  therefore,  remains  unaffected  by  any  decisions  on 
the  other  side;  and  we  have  now  to  look  at  this  gift,  to  see 
whether  the  circumstances  which  attended  it  can  be  considered 
as  importing  a  donatio  mortis  causd.     Now,   the   transaction 

(1)  2  E.  E.  176  (2  Ves.  Jr.  111).  (3)  1  P.  Wms.  441. 

(2)  18  E.  E.  213  (^  Madd.  184). 
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certainly  cannot  prevail  as  a  donatio  mortis  cavsd.  In  the  Edwabdb 
cases  referred  to,  there  was  no  written  instrument  or  memo-  jonm, 
randum, — nothing  but  a  mere  general  expression  of  gift, — and 
the  Court  founded  its  conclusion  upon  the  circumstances  with 
which  the  gift  was  attended.  In  the  present  case,  however, 
the  transaction  is  in  writing,  and  therefore,  in  looking  for  the 
intention,  we  are  confined  to  the  language  in  which  that 
intention  is  expressed.  It  may  be  observed,  that  the  very 
fact  of  the  transaction  being  in  writing  is  a  strong  circumstance 
against  the  presumption  of  the  gift  being  intended  to  operate  as 
a  donatio  mortis  causa.  Here  is  an  instrument  purporting  to  be 
a  regular  assignment,  exactly  in  the  same  form  as  where  the 
purpose  is  absolutely  and  at  once  to  pass  the  whole  interest  in 
the  subject-matter.  A  party  making  a  donatio  mortis  causd  does 
not  part  with  the  whole  interest,  save  only  in  a  certain  event ; 
and  it  is  of  the  essence  of  such  a  gift,  that  it  shall  not  otherwise 
take  effect.  A  donatio  mortis  causa  leaves  the  whole  title  in  the 
donor,  unless  the  event  occurs  which  is  to  divest  him.  Here, 
however,  there  is  an  actual  assignment,  by  which  the  donor, 
Mrs.  Gustance,  transfers  all  her  right,  title,  and  interest  in  the 
subject  to  her  niece :  and  that  is  really  the  whole  evidence  of  the 
transaction;  for  the  testimony  of  several  persons  who  were 
present  proves  that  it  was  intended  as  a  gift ;  and  though  others 
speak  as  to  an  intention  being  expressed  inconsistent  with  the 
written  document,  very  little  attention  can  be  paid  to  *state-  [•2S6] 
ments  of  what  passed,  when  contradicted  by  the  act  of  the  party 
as  evidenced  by  a  written  instrument.  Independently  of  all  the 
other  circumstances,  therefore,  and  independently  of  the  grounds 
taken  by  the  Vicb-Chancbllob  in  his  judgment,  I  consider  the 
language  of  the  assignment  sufficient  to  prevent  this  transaction 
from  being  considered  as  a  good  donatio  mortis  causd.  There  is 
not  very  precise  evidence  as  to  the  time  when  these  bonds  got 
into  the  possession  of  the  plaintiff.  There  is  also  a  defect  of 
evidence  to  shew  that  at  the  time  at  which  the  transaction  took 
place^  Mrs.  Gustance  was  in  such  a  state  of  illness,  or  expecta- 
tion of  death,  as  would  warrant  a  supposition  that  the  gift  was 
made  in  contemplation  of  that  event.  These  considerations, 
however,  do  not  appear  to  be  very  material,  because  I  consider 
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EDWABD8  the  language  of  the  assignment  itself  to  exclude  the  possibility  of 
JoNBB.       treating  this  as  a  donatio  mortis  causa. 

The  first  question  upon  the  other  point  is,  whether  the 
plamtiff  has  in  this  suit  claimed  the  property  as  an  absolute 
gift.  The  bill  has,  in  fact,  negatived  the  case  of  gift ;  for  it 
states,  that  the  donor  intended  that  the  delivery  should  operate 
as  a  donatio  mortis  causa.  Having  made  that  allegation  of  fact, 
it  is  immaterial  that  there  should  be,  in  another  part  of  the  bill, 
an  allegation  stating  a  conclusion  of  law.  If  the  question  turned 
upon  that  point,  if  there  were  a  case  which  would  appear  to 
constitute  a  gift,  the  Court  would  give  effect  to  it.  Such, 
however,  is  not  the  case,  because,  whatever  might  have  been 
alleged  on  the  record,  there  was  no  ground  for  supposing  that 
a  case  could  be  established  which  would  support  the  transaction 
as  a  gift. 

The  transaction  being  inoperative  for  the  purpose  of  trans- 
r  '237  ]  ferring  the  bond,  which  was  a  mere  chose  in  action,  *the 
question  comes  to  be,  whether  the  mere  handing  over  of  the 
bond, — supposing  the  record  so  to  have  stated  the  facts  as  to 
have  entitled  the  plaintiff  to  make  such  a  claim, — whether  such 
.  a  transaction  would  constitute  a  good  gift  inter  vivos ;  that  is  to 
say,  whether  the  plaintiff  would  be  entitled  to  the  assistance  of  a 
court  of  equity,  for  the  purpose  of  carrying  into  effect  the  inten- 
tion of  the  parties.  Now,  it  is  clear  that  this  is  a  purely  voluntary 
gift,  and  a  gift  which  cannot  be  made  effectual  without  the  inter- 
position of  this  Court.  The  circumstance  of  the  bond  having 
been  afterwards  paid,  and  the  money  having  got  into  the 
hands  of  the  defendant,  cannot  make  any  difference  in  the 
determination  of  the  question,  which  must  depend  upon  the 
same  principles  as  if  it  had  arisen  before. 

The  rule  that  this  Court  will  not  aid  a  volunteer  to  carry  into 
effect  an  imperfect  gift  has  been  established  by  many  decisions, 
and  in  particular  by  Colman  v.  Barrel  (i),  Ellison  v.  Ellison  (2), 
and  Ex  parte  Pye  (3).  The  case  of  Antrohus  v.  Smith  (4)  comes 
nearer  to  the  circumstances  of  this  case  than  any  of  those  which 
have  been  referred  to.    There  was  in  that  case  an  indorsement 

(1)  1  IL  B.  83  (1  Ves.  Jr.  50).  (3)  11  E.  R.  173  (18  Ves.  140.) 

(2)  6  E.  E.  19  (6  Ves.  656).  (4)  8  R.  R.  278  (12  Ves.  39). 
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pretty  much  in  the  same  language  with  the  present  assignment ;     Edwabdb 

and  the  general  doctrine  there  laid  down  by  Sir  William  Grant       jonibs. 

is  extremely  applicable  here.    In  order  to  bring  this  transaction 

within  the  rule,  that  if  there  be  a  trust  created,  and  the  relation 

of  trustee  and  cestui  que  trust  once  constituted,  the  Court  will 

execute  the  intention,  it  was  argued  here  that  the  defendant 

became  a  trustee  for  the  donee.    The  same  argument  was  used 

in  the  case  of  Antrobus  v.  Smith,  and  it  was  met  by  Sir  W.  Gkant 

with  this  observation:  ^'Mr.  Crawfurd  was  no  otherwise  a  trustee, 

*than  as  any  man  may  be  called  so  who  professes  to  give  property       [  *^^  1 

by  an  instrument  incapable  of  conveying  it.    He  was  not  in  form 

declared  a  trustee ;  nor  was  that  mode  of  doing  what  he  proposed 

in  his  contemplation.    He  meant  a  gift.    He  says  he  assigns  the 

property.    But  it  was  a  gift  not  complete.    The  property  was  not 

transferred  by  the  act.     Gould  he  himself  have  been  compelled 

to  give  effect  to  the  gift  by  making  an  assignment  ?     There  is  no 

case  in  which  a  party  has  been  compelled  to  perfect  a  gift,  which 

in  the  mode  of  making  it  he  has  left  imperfect.     There  is  locvs 

pa;nitentue  as  long  as  it  is  incomplete."     Every  word  of  that 

judgment  applies  directly  to  the  circumstances  of  the  present 

case.     It  is  impossible,  indeed,  to  distinguish  the  two  cases; 

and  it  is    equally  impossible  to   question  the  doctrine  there 

laid  down. 

It  was  said,  however,  that  there  were  two  later  decisions  inter- 
fering with  this  doctrine :  Shane  v.  Cadogan  (l)  and  Fcyrteacue  v. 
Burnett  (2).  Now  it  is  sufficient  to  prevent  those  cases  from 
applying,  that  in  neither  of  them  was  any  intention  expressed 
by  the  learned  Judge  to  depart  from  the  established  rule,  but 
that  in  both,  the  decision  turned  upon  the  question  of  fact, 
whether  or  not  the  relation  of  trustee  and  cestui  que  trust  was 
actually  constituted.  In  neither  was  it  attempted  to  make 
perfect  an  imperfect  gift.  In  Shane  v.  Cadogan  the  claim  was 
not  against  the  donor  or  his  representatives,  for  the  purpose  of 
making  that  complete  which  had  been  left  imperfect,  but  against 
the  persons  who  had  the  legal  custody  of  the  fund;  and  the 
question  was,  whether  the  transaction  constituted  them  trustees 
of  the  fund  for  the  cestui  que  trusts.     Sir  W.  Grant  came  to  the 

'  (1)  See  Lewin  on  Trusts.  (2)  41  B.  E.  5  (3  My.  &  K.  36). 
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Bdwabdb     conclusion  that  it  did ;  and  the  consequence  was  that  they  were 

joKBS.        *bound  to  account.    That  case  has  been  considered  by  Sir  Edwabd 

[  •239  ]       SuGDBN  as  goiug  a  great  way ;  but,  upon  the  principle  stated  by 

Sir  W.  Grant,  it  is  free  from  all  possible  question,  for  there 

was  no  attempt  in  that  case  to  call  in  aid  the  jurisdiction 

of  this  Court. 

Fortescue  v.  Barnett  falls  precisely  within  the  same  observation, 
although  there  are  some  expressions  in  it,  especially  where  the 
learned  Judge  speaks  of  a  bond  which'  has  been  voluntarily 
assigned,  being  considered  a  debt  to  the  assignee,  which 
probably  were  not  intended  to  convey  the  meaning  they  do. 
The  case  itself,  and  the  judgment  pronounced  upon  the  facts, 
do  not  in  any  way  touch  the  present  question.  There,  a  party 
had  insured  a  life,  and  the  contract  of  the  ofl&ce  was,  to  pay  to 
the  party  insuring,  his  executors,  administrators,  and  assigns; 
but  the  practice  of  the  office  was  stated  to  be,  that  upon  an 
assignment,  the  office  recognised  the  assignee,  and  the  policy 
was,  therefore,  an  assignable  instrument.  The  policy  was  not 
assignable  at  law,  but  it  was  a  title  which,  by  contract,  was 
assignable  as  between  the  parties;  and  the  party  in  that  case 
assigned,  but  the  assignee  did  not  give  notice  to  the  office,  and, 
consequently,  the  original  insurer  dealt  with  the  office,  received 
a  bonus,  and  then  surrendered  the  policy.  The  Master  of  thb 
Bolls  in  that  case  considered,  as  he  naturally  would,  whether 
this  transaction  was  not  a  gift — whether  it  did  not,  in  fact, 
confer  a  title  on  the  assignee ;  and  if  it  did,  then,  consistently' 
with  all  the  authorities,  he  considered  that  he  was  bound  to  give 
the  assignment  its  full  effect ;  and  he  put  his  decision  expressly 
upon  the  fact  that  the  transaction  was  complete — that  there  was 
nothing  further  for  the  donor  or  the  donee  to  do — that  the  latter 
had  nothing  to  ask  further  from  the  donor.  Whether,  upon  the 
circumstances  of  that  case,  it  was  right  or  wrong  to  come  to  that 
[  ^240  ]  conclusion,  is  a  question  with  *which  I  have  nothing  to  do.  The 
principle  of  the  decision  is  quite  consistent  with  the  other  cases ; 
for  it  proceeds  upon  the  same  ground,  namely,  that  if  the  trans- 
action is  complete,  the  Court  will  give  it  effect.  So  far,  therefore, 
are  these  two  cases  from  being  authorities  in  favour  of  the  gift  in 
the  present  case,  the  principle  acted  upon  in  them  by  the  learned 


?0L.  xi-m.]  1886.    CH.     1  MY.  &  GE.  240.  187 

Jadges  is  quite  consistent  with  my  refusing  to  aid  the  plaintiff  in     Edwards 
the  present  bill.  Jones. 

On  the  whole,  I  see  no  reasonable  ground  for  impeaching 
the   decision   of  the  Vice-chancellor,   and  his  decree  must, 

therefore,  be  .  . 

Affirmed. 


In  the  Matter  of  BRUGES  (1).  isse. 

F9h,  11. 

(1  My.  &  Cr.  278.)  

An  inquisition  in  lunacy  having  found  that  a  person  was  a  lunatic,    noTT^HAM 
and  had  been  in  the  same  state  of  lunacy  from  the  time  of  her  birth,  the  l.C. 

inquisition  was  quashed,  and  a  new  commission  issued.  r*  278  1 

Ik  this  case  a  commission,  in  the  nature  of  a  writ  de  lunatico 
inquirendo,  having  issued,  it  was  found  by  the  inquisition,  that 
Sarah  Taylor  Bruges  was  a  lunatic,  and  did  not  enjoy  lucid 
intervals,  and  that  she  had  been  in  the  same  state  of  lunacy 
from  the  time  of  her  birth;  but  how  and  by  what  means 
she  so  became  a  lunatic  the  jurors  knew  not,  unless  by  the 
visitation  of  God. 

A  petition  having  been  now  presented,  praying  an  inquiry  as 
to  the  property  of  the  alleged  lunatic,  and  as  to  the  proper 
eomniittees  of  her  person  and  estate,  the  Secretary  of  Lunatics 
called  the  Lord  Chancellor's  attention  to  the  finding  of 
the  inquisition. 

Mr.  C.  BomUlyy  who  appeared  in  support  of  the  petition, 
stated  that  the  young  lady  was  able  to  read,  and,  therefore, 
she  could  not  have  been  found  an  idiot. 

The  LoBO  Chancellor  said,  that  the  proper  finding  would 
have  been  that  she  was  of  unsound  mind ;  and  that  the  finding, 
as  it  stood,  was  a  contradiction  in  terms.  His  Lordship  there- 
fore ordered  that  the  inquisition  should  be  quashed,  and  that 
a  new  commission  should  issue. 

(1)  See  now  the  Lunacy  Act,  1890,  s.  98  (2). 
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i88«.  ELLIS  V.  8ELBY(1). 

Jan,  22.  ^    ^ 

^^'        (1  My.  &  Cr.  286—299 ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  214;  affirming  7  Sim.  352.) 

Lord  A  testator,  after  giving  a  fund  to  his  executors  upon  certain  trusts, 

GoTTENHAM,  declared  it  to  be  his  will  that  in  the  event  of  the  failure  of  those  trusts, 

*"'  •  an  event  which  happened,  his  said  trustees,  and  the  survivors  and  sui- 

L  ^^^  J  vivor  of  them,  his  executors  or  administrators,  should  pay  and  apply 

the  fund  to  and  for  such  charitable  or  other  purposes  as  they,  his  said 
trustees,  and  the  survivors  or  survivor  of  them,  his  executors  or  adminis- 
trators, should  think  fit,  without  being  accountable  to  any  person  or 
persons  whomsoever  for  such  their  disposition  thereof :  Held,  that  these 
words  created  a  trust,  but  a  trust  of  so  indefinite  a  nature,  that  it  could 
not  be  carried  into  effect ;  the  bequest,  therefore,  failed,  and  the  fund 
fell  into  the  residue. 

Pbter  Bichabd  Lahy  by  his  will,  dated  the  10th  of  June, 
1815,  gave  to  Thomas  Wright,  since  deceased,  and  to  Nicholas 
Tuite  Selby  and  Henry  Bobinson,  the  sum  of  600Z.  Bank  stock, 
being  the  whole  of  his  property  in  that  fund,  upon  trust  to  pay 
the  dividends  to  Frances  Bennet,  for  her  life,  for  her  separate 
use;  and  he  also  gave  legacies  to  different  persons,  including 
legacies  of  50Z.  a-piece  to  Wright,  Selby,  and  Bobinson ;  and  he 
[  •287  ]  devised  to  William  Bichard  Ellis  all  his  freehold  messuages  *or 
tenements  in  the  town  of  Arundel  and  in  Great  Ormond  Street, 
for  life,  with  remainder  to  his  first  and  other  sons  successively 
in  tail  male ;  and  for  want  of  such  issue,  he  devised  all  the  same 
premises  to  Wright,  Selby,  and  Bobinson,  their  heirs  and  assigns 
for  ever,  upon  the  trusts  and  to  and  for  the  intents  and  purposes 
thereinafter  expressed  and  declared  of  and  concerning  the  same. 
The  testator  then  gave  and  bequeathed  all  his  stock  or  funded 
property  in  the  4  per  cent,  and  3  per  cent.  Consols,  8  per  cent. 
Beduced,  and  6  per  cent.  Navy  Bank  Annuities,  to  Wright, 
Selby,  and  Bobinson,  and  the  survivors  and  survivor  of  them, 
and  the  executors  and  administrators  of  such  survivor,  upon 
trust  to  pay  to  W.  B.  Ellis,  during  his  life,  the  whole  of  the 
dividends  due  or  to  become  due  thereon,  and,  after  the  decease 
of  W.  B.  Ellis,  upon  trust  for  the  benefit  of  his  issue  as  therein 
mentioned ;  and  the  testator  directed,  that  after  the  decease  of 
Frances  Bennet,  his  said  trustees  and  the  survivors  and  survivor 
of  them,  and  the  executors  and  administrators  of  such  survivor, 

(1)  Ifi  re  Jarman'a  Estate  (1878)  8  Oh.  D.  584, 47  L.  J.  Oh.  675,  39  L.  T.  89, 
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should  pay  the  dividends  and  profits  of  his  Bank  stock  to  W.  B.        Ellib 

Ellis,  daring  his  life,  and,  after  his  decease,  for  the  benefit  of  his       selby. 

lawful  child  or  children,  in  such  manner  as  he  had  thereinbefore 

willed  and  directed  respecting  his  stock  or  funded  property ;  and 

he  thereby  declared  and  directed,  that  if  W.  B.  Ellis  should 

happen  to  die  without  issue  male  of  his  body  lawfully  begotten, 

the  trusts  respecting  his  freehold  property  should  be,  that  his 

said  trustees  should  sell  and  dispose  of  the  same,  and  pay 

thereout  certain  further  legacies,  and  that  his  said  trustees, 

T.  Wright,  N.  T.  Selby,  and   H.  Bobinson,  should  retain  to 

themselves  the  further  legacy  of  lOOZ.  to  each  of  them ;   and 

that  his  said  trustees,  or  the  survivors  or  survivor  of  them,  his 

executors  or  administrators,  should  retain  to  themselves  what 

should  remain  in  hand  from  the  produce  of  the  sale  of  his  said 

freehold  property  after  payment  *of  the  last-mentioned  legacies,       [  *288  1 

upon  trust  to  pay,  apply,  and  distribute  the  same,  to  and  for 

such  charitable  or  other  purposes  as  his  said  trustees  and  the 

survivors  and  survivor  of  them,  his  executors  or  administrators, 

should  think  fit,  without  being  answerable  or  accountable  to  any 

person  or  persons  whomsoever  for  such  their  disposition  thereof. 

The  testator  then  expressed  himself  as  follows:    ''And  should 

the  said  William  Bichard  Ellis  die  without  issue  male  or  female 

of  his  body  lawfully  begotten,  then  and  in  such  case  my  will  is, 

that  my  said  trustees  and  the  survivors  and  survivor  of  them,  and 

the  executors  and  administrators  of  such  survivor,  do  piiy  or 

cause  to  be  paid  to  the  said  Frances  Bennet,  from  and  out  of  the 

dividends  of  my  said  funded  property  one  annuity  or  further 

annual  sum  of  40Z.  during  the  term  of  her  natural  life;   and 

subject  to  such  annuity,  that  my  said  trustees  and  the  survivors 

and  survivor  of  them,  his  executors  or  administrators,  do  pay 

and  apply  the  whole  of  my  said  funded  property,  both  stock  and 

dividends  due  or  to  become  due  thereon,  and  also  my  said  Bank 

stock,  from  and  after  the  decease  of  the  said  Frances  Bennet,  to 

and  for  such  charitable  or  other  purposes  as  they,  my  said 

trustees  and  the  survivors  or  survivor  of  them,  his  executors 

or  administrators,  shall  think  fit,  without  being  accountable  to 

any  person  or  persons  whomsoever  for  such  their  disposition 

thereof."      The  testator  gave  all  the  residue  of  his  personal 
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Ellis        estate    to    W.    B.    Ellis,    his    executors,    administrators,    and 
Sblbt.       assigns,  and  appointed  Wright,  Selby,  and  Eobinson  executors 
of  his  will. 

By  a  codicil,  dated  the  29th  of  July,  1818,  after  reciting  that 
Thomas  Wright,  one  of  the  executors  named  in  his  will,  had 
died,  the  testator  nominated  and  appointed,  and  in  his  place 
and  stead  put  William  Holmes,  to  be  one  of  his  executors,  con- 
[  *289  ]  jointly  with  N.  T.  Selby  *and  Henry  Eobinson,  in  his  will  named 
as  executors;  and  he  did  thereby  delegate  to,  and  invest  the 
said  W.  Holmes,  conjointly  with  the  said  N.  T.  Selby  and 
H.  Bobinson,  with  the  like  trusts  and  powers,  in  all  respects,  as 
were  by  his  said  will  to  the  deceased  T.  Wright  and  the  said 
N.  T.  Selby  and  H.  Bobinson  given;  and  the  testator  thereby 
gave  and  bequeathed  to  the  said  W.  Holmes  a  legacy  of  50/., 
and  also  an  eventual  legacy  of  lOOZ.,  in  like  manner  as  he  had 
by  his  will  given  and  bequeathed  similar  legacies  to  his  now 
co-executors. 

By  a  second  codicil,  dated  the  16th  of  November,  1820,  the 
testator  ratified  and  confirmed  his  will,  and  the  first  codicil 
thereto  ;  by  such  second  codicil  also,  expressly  giving,  devising, 
and  bequeathing  unto  the  said  W.  Holmes,  his  heirs,  executors, 
administrators,  and  assigns  (jointly  with  the  said  N.  T.  Selb}' 
and  H.  Bobinson,  their  heirs,  executors,  administrators,  and 
assigns),  all  power,  authority,  and  interest  in,  over,  and  upon 
the  several  estates  and  effects  in  his  said  will  given,  devised,  or 
bequeathed  to  Thomas  Wright,  jointly  with  the  said  N.  T.  Selby 
and  H.  Bobinson,  in  the  same  manner  and  for  the  same  pur- 
pose as  though  the  name  of  the  said  W.  Holmes  was  inserted 
in  the  said  will  in  the  place  and  stead  of  the  said  T.  Wright 
since  deceased,  but  not  further  or  otherwise. 

William  Bichard  Ellis,  having  survived  the  testator,  died  in 
the  year  1831,  without  leaving  any  child  or  children  surviving 
him,  having  by  his  will  given  all  his  property  and  effects,  of 
every  sort  and  description,  to  the  plaintiff,  his  widow,  whom  he 
appointed  one  of  his  executors,  and  who  alone  proved  his  will. 

The  bill  was  filed  by  the  widow  of  W.  B.  Ellis,  against  the 

{♦290]       executors  of  P.  B.  Lahy,  and  against  the  *  Attorney-General, 

insisting  that  the  bequest  in  P.  B.  Lahy*s  will,  to  his  trustees, 
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of  his  fanded  property  and  Bank  stock,  in  the  event  of  W.  B.  Ellis 
Ellis  dying  without  issue  male  or  female  of  his  body,  was  too  sblby. 
remote ;  or  if  not,  then  that  the  trust  upon  which  that  bequest 
was  made  to  the  trustees  was  too  indefinite  to  be  carried  into 
effect,  and  was,  on  that  account,  void,  and  that,  therefore,  all 
the  property  so  bequeathed  fell  into  the  residue,  to  which  the 
plaintiff  was  entitled. 

Upon  the  hearing  before  the  Yice-Ghancellor,  his  Honour 
was  of  opinion  that  the  gift  over  to  the  executors,  in  the  event 
of  the  death  of  W.  B.  Ellis  without  issue  of  his  body,  was 
not  void  for  remoteness ;  but  that,  except  as  to  the  annuity 
bequeathed  to  Frances  Bennet,  it  was  void  for  uncertainty,  and 
that  the  funds  in  question,  subject  to  the  annuity,  fell  into  the 
residue.  The  executors  now  appealed  from  that  part  of  his 
Honour's  decree  which  declared  that  the  bequest  over  to  them 
was  void  for  uncertainty. 

Sir  William  Home,  Mr.  Skiirow,  Mr.  Lynch,  and  Mr.  Blunt, 
for  the  executors : 

*  *  It  is  to  be  observed,  that  the  testator  desires  the 
executors  to  apply  the  fund  to  charitable  or  other  purposes,  in 
the  disjunctive ;  a  circumstance  which  distinguishes  the  present 
case  from  Morice  v.  The  Bishop  of  Durham  (i),  where  the  words 
used  were  in  the  *conjunctive.  The  executors  had  certain  other  [  •29i  ] 
trusts  to  perform  under  the  will,  and  that  circumstance  suffi- 
ciently accounts  for  the  testator  calling  them  his  trustees,  in 
the  clause  which  contains  the  bequest  of  the  fund.  *  *  The 
present  case  is  stronger  than  Gibbs  v.  Rumsey  (2),  for  there  were 
no  words  there  to  negative  a  liability  to  account.  The  cases  of 
Waldo  V.  Caley  (3),  and  Harde  v.  The  Earl  of  Stiffolk  (4),  prove 
that  if  the  present  bequest  is  to  be  applied  to  charity,  it  may 
be  so  applied,  at  the  absolute  discretion  of  the  executors.  [In 
Jtt)M8  V.  Alien  (5),  and  Fowler  \.  Garlike  (6),  there  was  an  express 
trust.    In  Johnston  v.  Swann  (7),  decided  by  Sir  J.  Leach  in  the 

(1)  7  R.  B.  232  (9  Ves.  399,  and  (4)  39  R.  R.  136  (2  My.  &  K  59). 
10  Ves.  522).  (5)  17  R.  R.  4  (3  Mer.  17). 

(2)  13  R.  R.  88  (2  V.  &  B.  294).  (6)  32  R.  R.  201  (1  Russ.  &My.  231). 

(3)  10  R.  B.  165  (16  Ves.  206).  (7)  18  R..R.  270  (3  Madd.  457). 
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Ellib        year  1819,  and  in  Jemmit  v.  Verril,  decided  by  the  same  Jadge  in 
Sblbt.       December,  1826,  charitable  bequests  were  established  of  money 
applicable  at  the  discretion  of  trastees.] 

(Thb  Lord  Chancellor:  The  two  last-mentioned  cases  are 
directly  at  variance  with  the  other  cases  on  the  same  subject.) 

[  293  ]  *  *  If  the  testator  has  created  a  trust,  then  this  case  is 
like  Waldo  v.  CcUey;  if  he  has  not,  it  is  like  Heneage  v.  Lord 
Andover  (i).  Horde  v.  The  Earl  of  Suffolk  decides  that  the  word 
"or"  creates  no  uncertainty. 

(The  Lord  Chancellor:  Waldo  v.  Caley  was  determined 
before  the  decision,  that  a  private  charity  could  not  be  carried 
into  effect  by  this  Court  (2) ;  that  explains  the  case,  and  recon- 
ciles it  with  the  other  cases.  In  Horde  v.  The  Earl  of  Suffolk, 
Sir  John  Leach  took  no  notice  of  the  objection,  that  a  private 
charity  could  not  be  carried  into  effect,  although  that  objection 
appears  to  have  been  urged.) 

[  294  ]  *     ♦     It  is  to  be  observed,  that  in  Fowler  v.  Garlike  (3)  the 

mere  distribution  of  the  fund  was  left  to  the  discretion  of  the 
trustees ;  here  the  executors  may  dispose  of  the  fund  as  they 
please.  The  testator's  calling  his  executors  trustees  has  no 
effect  in  creating  a  trust ;  if  the  nature  of  the  bequest  were  such 
as  to  create  a  trust,  a  trust  would  be  created,  whether  they 
were  called  trustees  or  not.  If  the  bequest  here  had  been  to 
charitable  or  other  purposes,  without  more,  it  might  be  said 
to  be  void  for  uncertainty;  but  the  discretion  given  to  the 
executors  preserves  it  from  that  construction.  The  short  judg- 
ment of  the  Master  of  the  Bolls  in  Fowler  v.  Garlike  cannot 
be  considered  to  have  overruled  Gibbs  v.  Rumsey. 

The  Solicitor-General,  Mr.  Knight,  and  Mr.  Wyatt,  for  the 
plaintiff : 

*  *  All  principle  and  all  authority,  however,  shew  that  the 
trust  created  in  the  present  instance  is  such  as  cannot  be  carried 

(1)  See  24  R.  11.705(10  Price,  230).  (3)  32  E.  R.  201  (1  Ruas.  &  My. 

(2)  See     Ommanney    v.     Butchery      231). 
24  E.  R.  42  (T.  &  R.  260.) 
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into  effect :  Morice  *v.  The  Bishop  of  Durham,  JVaUlo  v.  Caley,        Ellis 
James  v.  Allen,  Vezey  v.  Jamson  (l)^  Ommanney  v.  Butcher  (2).  The        sblby. 
latter  case,  if  at  variance  with  Waldo  v.  Caley,  must  be  under-       [  *296  ] 
stood  to  have  overruled  it,  as  it  was  determined  at  a  subsequent 
period.    In  Gibhs  v.  Rumsey  there  was  no  pretence  of  a  charitable 
bequest.     Horde  v.  Tlie  Earl  of  Suffolk  does  not,  suh  silentio, 
overrule  Ommanney  v.  Butcher.     The  cases  of  Johnston  v.  Swann 
and  Jemmit  v.  Verril  are  clearly  not  law.    This  case  falls  directly 
within  the  principle  of  the  decision  in  Williams  v.  Kershaw  (3), 
where  the  words  were  much  less  indicative  of  an  intention  to 
vest  an  absolute  discretion  in  the  trustees  than  the  words  used 
in  the  will  now  under  consideration. 

The  whole  frame  of  the  will  in  the  present  case  shews  that  the 
testator  did  not  intend  the  executors  to  take  this  fund  beneficially. 
The  gift  is  made  subject  to  the  payment  of  the  various  legacies, 
among  which  are  legacies  to  the  executors  themselves ;  and  the 
trust  is  to  pay,  apply,  and  dispose  of  the  fund.  Morice  v.  The 
Bishop  of  Durham  proves  that  if  a  person  takes  in  trust,  he 
cannot  take  beneficially ;  he  must  take  for  the  purposes  desig- 
nated by  the  will,  if  those  purposes  are  certain,  or  if  they  are  not, 
then  for  the  next  of  kin,  or  residuary  legatee. 

Sir  W,  Home,  in  reply : 

The  case  of  WilUams  v.  Kershaw  does  not  affect  this  question ; 
the  fund  there  could  not  be  divided,  but  must  have  been  applied 
to  purposes  which  were  not  only  benevolent,  but  also  charitable 
and  religious.    ♦     *     * 

The  Lord   Chancellor    [after    stating  the  material  parts  of       Feh.  i. 
the  will] :  [  2»6  ] 

The  clause  disposing  of  the  produce  of  the  real  estate,  upon 
which  no  question  arises,  will  be  found  to  be  expressed,  with 
a  very  slight  variation,  in  identically  the  same  words  as  the 
clause  upon  which  the  present  question  arises. 

It  is  contended,  that  under  this  latter  clause  the  executors 
took  an  absolute  beneficial  gift;   that  is  to  say,  that  as  the 

(1)  1  Sim.  &  St.  69.  title  of  WilUams  v.   Williams  in  42 

(2)  24  E.  B.  42  (T.  &  B.  260).  E,  E.  69  (5  L.  J.  (N.  S.)  Ch.  84). 

(3)  Since  reported  under  its  proper 

E.R. — VOL.  XLni.  18 
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Ellis  testator  in  giving  the  ultimate  interest  in  his  personal  estate 
Sblby.  has  not  used  the  words  "upon  trust,"  with  which  he  had 
prefaced  his  disposition  of  the  produce  of  his  real  estate,  the 
same  words  of  gift  are  to  receive  different  constructions,  and 
that,  with  respect  to  the  personal  estate,  they  are  to  be  taken 
as  giving  the  beneficial  interest,  whereas,  with  respect  to  the 
produce  of  the  real  estate,  they  are  to  be  taken  as  only  con- 
stituting the  donees  trustees  for  charitable  uses.  If  the  fund 
were  intended  for  the  executors'  own  benefit,  the  testator  might 
have  left  with  them  the  option  of  disposing  of  it ;  but  they  are 
to  pay  and  apply  it  for  certain  purposes  mentioned  in  the  will. 
Then,  again,  the  direction  to  the  executors  to  pay  and  apply 
the  fund  to  such  charitable  or  other  purposes  as  they  should 
think  fit,  is  very  inconsistent  with  the  notion  that  they  were 
to  be  absolutely  entitled  to  it.  Again,  if  the  testator  intended 
that  they  should  have  it  for  their  own  use,  it  cannot  be  supposed 
that  he  would  add  a  direction  that  they  should  pay  or  apply  it 
for  charitable  or  other  purposes  without  being  answerable  or 
accountable.  If  he  intended  to  give  them  the  property  abso- 
lutely, such  a  direction  would  be  quite  superfluous,  although 
it  is  perfectly  consistent  with  an  intention  on  his  part  to  create 
a  general  indefinite  trust.  The  argument  in  favour  of  the  inten- 
tion to  make  an  absolute  gift  to  the  executors  was  principally 
[  *297  ]  *re8ted  upon  these  latter  words;  but  they  appear,  on  the  contrary, 
to  establish  conclusively  that  the  testator  considered  he  had 
created  a  trust,  although  he  did  not  intend  that  any  power  should 
be  given  to  investigate  or  compel  the  execution  of  that  trust. 

If  any  doubt,  however,  remains  upon  this  part  of  the  case, 
the  first  codicil  effectually  removes  it.  By  the  will,  the  testator 
had  originally  given  to  the  executors  a  legacy  of  50/.,  and  after- 
wards a  legacy  of  lOOZ.  each,  and  by  the  first  codicil  he  makes 
a  provision  for  the  death  of  one  of  those  executors,  and  the 
appointment  of  another  in  his  stead.  The  testator  by  his  second 
codicil  repeats  his  intention  of  putting  Holmes,  the  new  executor, 
precisely  in  the  situation  of  Wright,  the  deceased  executor. 

In  favour  of  the  construction  contended  for  by  the  defendants, 
Gibbs  V.  Rumsey  (i)  was  cited  and  relied  upon ;  but  the  present, 
(1)  18  E.  E.  88  (2  V,  &  B.  294). 
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like  other  cases  of  construction,  depends  upon  the  particular  Ellis 
language  which  the  testator  has  used,  and  very  slight  expressions  sblbt. 
may  make  a  most  material  difference.  In  Oibbs  v.  Riumey,  Sir 
W.  Grant  was  of  opinion  that  the  expressions  used  were  only 
descriptive  of  absolute  ownership,  and  that  the  parties  were 
entitled  to  the  property  beneficially.  Of  that  case,  however, 
it  is  sufficient  to  observe,  that  it  wanted  nearly  all  the  circum- 
stances and  expressions  which  are  to  be  found  in  this  will,  and 
which  are  relied  upon  as  constituting  a  trust.  On  the  other 
hand,  the  circumstances  in  Fowler  v.  Garlike  (i)  come  much 
nearer  to  the  present  case,  although  they  are  less  favourable 
to  the  argument  of  the  gift  being  a  trust,  inasmuch  as  the  will 
there  made  no  reference  or  allusion  to  charity,  and  it  was  held 
*that  as  it  was  a  mere  trust,  the  objects  of  the  trust  were  too  [  *298  ] 
indefinite,  and  the  trust  failed.  If  the  two  cases  of  Oibbs  v. 
Rumsey  and  Fowler  v.  Oarlike  can  stand  together,  the  latter  - 
would  be  a  much  stronger  authority  in  favour  of  this  being 
construed  as  a  trust  than  the  former  would  be  in  favour  of  its 
being  construed  as  an  absolute  gift.  Questions  of  this  kind, 
however,  must  be  decided  upon  the  construction  of  the  language 
of  the  instrument  in  each  particular  case,  and  in  this  will, 
I  think  the  trust  is  very  sufficiently  declared. 

Another  point  made  was,  that  the  Court  would  divide  the 
fond  between  the  charity  and  the  other  objects;  and  Tlie 
Attorney 'General  v.  Doyley  (reported  in  a  note  to  Moggridge  v. 
Tltacktcell  (2) ),  was  cited  upon  that  point,  but,  eventually,  the 
point  was  very  properly  abandoned. 

The  question,  therefore,  remains,  whether  this  gift  is  too 
indefinite  to  be  carried  into  effect.  That  question  is  as  nearly 
as  possible  the  same  as  that  which  I  lately  decided  in  Williams  v. 
Kershaw,  or,  at  least,  it  comes  quite  sufficiently  close  to  it  to  bring 
it  within  the  same  principle.  In  Williams  v.  Kersliaw  the  testator 
directed  his  trustees  to  apply  **  the  residue  of  the  said  dividends, 
interest,  and  annual  produce,  to  and  for  such  benevolent,  charit- 
able, and  religious  purposes  as  they  in  their  discretion  should 
think  most  advantageous  and  beneficial,  and  to  and  for  no  other 

(1)  32  B.  B.  201  (1  Bubs.  &  My.  231).      thought  necessary  to  retain  this  note 

(2)  See  7  Yes.  58,  n.    It  was  not      in  the  Bevised  Beports. 

18—2 
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use,  trust,  intent,  or  purpose  whatsoever ; "  and  I  came  to  the 
conclusion  that  those  words  were  not  to  be  used  in  the  conjunc- 
tive, but  that  there  was  a  discretion  in  the  trustees  to  apply  the 
fund.  If  that  construction  be  right,  (and  I  have  seen  no  reason 
to  alter  my  opinion)  the  difference  between  the  expressions  "^used 
in  that  will  and  the  present  is  not  such  as  to  lead  me  to  a  different 
conclusion.  In  the  course  of  my  judgment  in  that  case,  I  investi- 
gated all  the  authorities  which  were  then  brought  under  my 
consideration.  Some  of  them,  perhaps,  were  not  quite  consistent ; 
but  I  came  to  that  conclusion  upon  the  authority  of  two  cases 
decided  by  Sir  W.  Grant.  In  Moricev.  The  Bishop  of  Durham  (i) 
Sir  W.  Grant  lays  down  the  rule  in  these  terms :  *'  The  question 
is  not,  whether  the  trustee  may  not  apply  it  upon  purposes 
wholly  charitable,  but  whether  he  is  bound  so  to  apply  it;  "  and 
in  James  v.  AUen  (2)  he  says,  **  If  the  property  might,  consistently 
•  with  the  will,  be  applied  to  other  than  strictly  charitable  purposes, 
the  trust  is  too  indefinite  for  the  Court  to  execute."  In  this  case, 
the  appellants  contend  that  the  latitude  given  is  so  great,  that 
the  terms  of  the  bequest  amount  to  an  absolute  gift,  and  yet 
they  contend  that  the  bequest  is  so  strictly  charitable,  as  to  be 
capable  of  being  carried  into  effect  as  such.  I  am  of  opinion, 
however,  that  the  discretion  is  not  so  large,  as  to  relieve  the 
gift  from  being  a  trust,  but  that  it  is  too  indefinite  to  be  carried 
into  effect,  and,  consequently,  that  the  gift  fails,  and  that  the 
YiGB -Chancellor's  decree  is  right;  but,  as  the  appeal  was  pre- 
sented before  the  decision  in  Williams  v.  Kershuw,  I  do  not  think 
that  it  should  be  affirmed  with  costs. 


1836. 
Feb,  18. 

Lord 

COTTENHAM, 

L.C. 
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In  the  Matter  of  BLAIR,  a  Lunatic  (3). 

(1  My.  &  Cr.  300—304 ;  S.  C.  5  L.  J.  (N.  S.)  Ch.  150.) 

Payments  out  of  a  female  lunatic's  income,  for  the  better  maintenance 
and  support  of  her  nephews,  ordered,  under  the  drcumstanoes.  The 
Court,  however,  makes  such  orders  with  great  jealousy  and  caution. 

Margaret  Blair,  the  lunatic,  was  entitled  to  real  and  personal 
estate,  which  together  yielded  an  income  of  2,0002,  per  annum 


(1)  7  E.  E.  at  p.  236  (9  Ves.  406). 

(2)  17  E.  E.  4  (3  Mer.  17). 


(3)  In  re  Darling  (1888)  39  Ch,  D. 
208,  57  L.  J.  Ch.  891,  59  L.  T.  761. 
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or  thereabouts,  out  of  which  an  annual  allowance  of  6702.  had  in  te 
been  made  for  her  maintenance  and  support.  Edward  Ord 
Warren,  the  Rev,  John  Crabbe  Warren,  and  Sarah,  the  wife  of 
the  Rev.  Crosbie  Morgell,  were  the  lunatic's  only  next  of  kin, 
being  the  children  of  her  deceased  sister.  Edward  Ord  Warren 
was  her  heir-at-law  and  also  committee  of  her  person  and  estate. 
E.  0.  Warren  and  J.  C.  Warren  being  anxious  that  an  allowance 
should  be  made  to  them  for  their  own  benefit,  out  of  the  income 
of  the  lunatic's  property,  and  their  sister  consenting,  it  was 
referred  to  the  Master  to  inquire  whether,  regard  being  had  to 
the  circumstances  and  estate  of  the  lunatic,  and  to  the  comfort 
she  was  capable  of  receiving,  and  also  the  circumstances  and 
situation  of  E.  0.  Warren  and  J.  C.  Warren,  it  would  be 
proper  that  any,  and  if  any,  what  sum  of  money  should  be 
allowed  for  the  maintenance  and  support  of  the  lunatic,  in 
addition  to  the  sum  of  670{.  per  annum  already  allowed  for 
that  purpose. 

The  Master  by  his  report,  dated  the  8th  of  May,  1885,  found 
that,  under  a  family  settlement,  E.  0*  Warren  and  J.  C.  Warren 
woald,  in  the  event  of  the  lunatic's  dying  intestate,  become 
entitled  in  equal  shares  to  the  lunatic's  real  estate,  subject  to 
the  payment  of  an  annuity  of  4002.  to  their  sister,  and  that  they 
woald  also,  under  the  same  settlement,  upon  the  death  of  the 
lunatic,  become  absolutely  and  equally  entitled  to  all  *her  [  *^^^  ] 
personal  estate ;  he  found,  that  although  the  commission  was 
not  issued  till  the  year  1824,  the  lunatic  had  been  of  unsound 
mind  since  the  year  1812,  and  that  there  was  not  any  probability 
of  her  ever  recovering  the  use  of  her  reason,  or  becoming  capable 
of  managing  herself  or  her  estate ;  and  that,  in  the  month  of 
Jane,  1885,  she  was  visited,  in  the  asylum  in  which  she  resided, 
by  two  physicians,  in  order  to  ascertain  to  what  extent  her 
comforts  and  enjoyments  might  be  reasonably  extended,  and 
who  reported  that  she  was  in  good  health,  and  that  on  their 
distinctly  asking  whether  any  thing  could  be  done  to  increase 
her  comforts,  her  reply  was  in  the  negative ;  and  that  during 
the  inquiry,  great  pains  had  been  taken  that  she  should  have 
an  opportunity  of  giving  a  free  and  unbiassed  reply,  and  that 
she  was  very  well  content  to  pursue  the  course  of  life  she  had 
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In  re  so  long  followed;  and  they  advised,  rather  that  her  present 
tranquil  state  should  be  undisturbed,  than  that  new  modes 
should  be  adopted,  which,  at  all  events,  would  be  of  trifling 
value,  and  might,  in  the  issue,  tend  to  disappointment.  The 
report  further  stated,  that  evidence  had  been  adduced  before 
the  Master,  to  shew  that  the  income  of  E.  0.  Warren  was  only 
800Z.  per  annum  or  thereabouts,  and  was  wholly  insufficient  for 
his  support,  having  regard  to  his  expectations  in  life;  and  to 
shew  also  that  the  income  of  J.  C.  Warren  did  not  exceed  the 
clear  sum  of  288{.  per  annum.  The  Master  then  certified  that, 
having  regard  to  the  circumstances  and  situation  of  the  lunatic^ 
and  the  comfort  she  was  capable  of  receiving,  and  also  to  the 
circumstances  and  situation  of  the  said  E.  0.  Warren  and  J.  C. 
Warren  respectively,  he  was  of  opinion  that  the  sum  of  900Z. 
should  be  allowed  for  the  maintenance  and  support  of  the  lunatic, 
in  addition  to  the  sum  of  6702.  per  annum  already  allowed  for 
that  purpose. 
[  302  ]  A  petition  having  been  presented  to  confirm  the  Master's 

report,  it  was  heard  before  the  Lords  Commissioners  on  the 
ISth  of  August,  1885,  when  their  Lordships  expressed  disappro- 
bation of  the  conclusion  to  which  the  Master  had  come,  upon 
the  circumstances  stated  in  his  report,  and  referred  it  back  to 
the  Master  to  review  his  report,  so  far  as  such  report  found  that 
it  would  be  proper  that  the  additional  allowance  of  900/.  should 
be  made,  with  liberty  to  state  special  circumstances.  The  Master, 
by  his  further  report,  certified,  that  it  appeared  to  him,  by  the 
before  mentioned  report  of  the  physicians,  that  no  further 
arrangements  could  be  made  for  increasing  the  comfort  of  the 
lunatic,  and  that  the  allowance  of  670Z.  per  annum  already  made 
for  her  maintenance  and  support  was  sufficient  for  that  purpose, 
and  for  providing  all  such  comforts  as  the  lunatic  was  capable 
of  enjoying.  The  Master  then  certified,  that  it  appeared  to  him 
that  the  income  of  E.  0.  Warren  did  not  exceed  800Z.  per  annum, 
and  was  wholly  insufficient  for  his  support,  having  regard  to  his 
expectations  in  life ;  and  that  the  clear  yearly  income  of  J.  C. 
Warren,  who  was  a  clergyman  of  the  Church  of  England,  did  not 
exceed  288/.  per  annum ;  and  he  was  of  opinion,  that  the  sum 
of  600/.  per  annum  should  be  allowed  for  the  maintenance  and 
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support  of  the  lunatic,  in  addition  to  the  sum  of  670Z.  per  annum,         in  re 
already  allowed  for  that  purpose. 

A  petition  was  now  presented  by  E.  0.  Warren,  praying  that 
the  Master's  further  report  might  be  confirmed,  and  that,  out 
of  the  additional  sum  of  6002.,  800Z.  might  be  retained  by  the 
plaintifif  for  his  own  use,  and  that  the  remaining  300^  might  be 
paid  to  J.  C.  Warren. 

The  Lord  Chancellor  said  that  he  entertained  great  doubts 
with  respect  to  the  power  of  the  Great  Seal  ♦to  grant,  and  with  [  *808  ] 
respect  to  the  propriety  of  granting  allowances  to  relations  of 
lunatics,  for  whom  the  lunatic  was  not  legally  bound  to  provide ; 
but  his  Lordship  expressed  an  opinion  that  the  Master  had 
improved  upon  his  former  report,  by  recommending  a  smaller 
allowance.  In  Ex  parte  Whitbread,  In  re  Hinde  (l),  in  which  his 
Lordship  was  counsel,  he  recollected  that  Lord  Eldon  felt  very 
great  difficulty  in  acceding  to  an  application  similar  to  the 
present ;  the  matter  was  several  times  mentioned  to  Lord  Eldon, 
and  he  repeatedly  answered,  by  asking  what  power  he  had  to  give 
away  the  property  of  a  lunatic.  Lord  Eldon  did,  at  last,  accede 
to  the  prayer  of  the  petition  in  that  case,  and  the  precedent 
which  he  had  so  made  had  been  followed  in  several  subsequent 
instances.  The  practice,  however,  was  one  which  could  not  be 
regarded  with  too  much  caution,  and  the  principle  involved  in  it 
ought  to  be  narrowed  rather  than  extended  in  its  operation ;  and 
his  Lordship  desired  that  it  might  be  understood,  that  he  would 
never  exercise  such  a  jurisdiction  without  the  greatest  possible 
jealousy  and  caution.  As,  however,  the  principle  had  been  so  far 
followed,  and  as  there  seemed  no  probability  that  the  lunatic 
would  recover,  or  would  be  capable  of  greater  enjoyments  than 
those  which  were  now  afforded  to  her,  his  Lordship  would,  in  the 
present  instance,  make  the  order. 

Mr.  Wiffram  and  Mr.  Richards,  for  the  petitioner. 

Mr,  Barber  and  Mr.  Philliniore,  for  J.  C.  Warren. 

(1)  16  E.  E.  148  (2  Mer.  99). 
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In  re 
Blaib. 

[  304  ] 


Mi\  Dixon  consented  to  the  order,  on  behalf  of  Mr. 
Mrs.  Morgell. 


and 


The  order  *  *  directed  that  the  whole  allowance  of  l,270i. 
per  annum  should  be  paid  and  applied,  by  the  petitioner,  in 
manner  following :  viz.,  the  sum  of  670/.  for  the  maintenance 
and  support  of  the  lunatic,  the  sum  of  3001.  for  his  own  better 
maintenance  and  support,  and  the  sum  of  300Z.  to  J.  C.  Warren 
for  his  better  maintenance  and  support. 


1836. 
Feb,  12. 
April  13. 

Lord 

l^OTTBNHAM, 

L.C. 

[312] 


The    duke    of 


BEDFORD   V.   The 
ABERCORN. 


MARQUESS   OP 


(1  My.  &  Cr.  312—337 ;  S.  C.  5  L.  J.  (N.  S.)  Ch.  230.) 

Articles,  executed  before  a  marriage,  having  stipulated  that  estates 
should  be  limited  to  the  first  and  other  sons  of  the  marriage  in  tail,  but 
it  being  proved  that  the  intention  was  to  limit  the  estates  to  the  first  and 
other  sons  in  tail  male,  the  Court,  after  the  marriage  had  taken  plaoe, 
directed  that,  in  the  settlement  to  be  executed  in  pursuance  of  the 
articles,  limitations  to  the  first  and  other  sons  in  tail  male  should 
be  inserted. 

A  power  was  reserved,  in  articles  before  marriage,  to  husband  and 
wife,  to  alter  and  vary  the  provisions  and  terms  of  the  articles,  in  such 
manner  as  to  them  should  seem  fit,  previous  to  the  execution  of  the 
settlement :  Held,  not  to  authorise  the  insertion  in  the  settlement  of  a 
power  enabling  the  husband  to  jointure  a  future  wife,  or  to  charge 
portions  for  younger  children  of  a  future  marriage. 

A  stipulation  was  made  in  articles  before  marriage,  that  the  intended 
settlement,  which  related  to  estates  in  Ireland,  should  contain  all  the 
covenants,  provisions,  and  conditions  usually  contained  in  marriage 
settlements  made  in  England:  Held,  to  authorise  the  insertion  of  a 
power  of  sale  and  exchange  under  which  lands  in  England  might  be 
taken  in  exchange  for  lands  in  Ireland. 

A  reference  was  made  to  the  Master  to  inquire  whether  certain 
proposed  powers  of  leasing  were  usual  in  that  part  of  Ireland  in  which 
the  estates  were  situated,  and  whether  any  circiunstanoes  connected  with 
the  property  rendered  such  powers  expedient,  and  to  the  interest  of  all 
parties,  with  liberty  to  state  special  circumstances. 

In  the  month  of  October,  1882,  a  marriage  had  been  agreed 
upon,  and  was  about  to  be  immediately  solemnized,  between 
James  Marquess  of  Abercoru,  and  Lad;  Louisa  Jane  Russell,  one 
of  the  daughters  of  John  Duke  of  Bedford.     All  these  parties 
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being  in  Scotland,  and  it  being  intended  that  the  marriage  should     The  Duke 

take  place  in  that  country,  a  contract  of  marriage,  in  the  Scotch  ^, 

form,  bearing  date  the  25th  of  October,  was  made  between  the     ^jj^q^^^ 

Marquess  of  Abercorn  of  the  one  part,  and  Lady  Louisa  Jane  of 

Abbboobn. 
Bassell  and  the  Duke  of  Bedford  of  the  other  part,  by  which  the 

Marquess  of  Abercorn  charged  certain  estates  in  Scotland  with 

the  payment,  to  Lady  Louisa  Jane  Bussell,  of  a  certain  annual 

sum  for  pin  money,  and  with  a  gross  sum  of  money,  and  a 

jointure,  to  be  paid  to  her  after  his  death ;  and  with  the  payment 

also  of  certain  sums,  for  the  portions  of  the  younger  children  of 

the  intended  marriage.     The  contract  declared,  however,  that  the 

Scotch  estates  should  be  relieved  from  the  charges  thus  created, 

80  soon  as  *those  charges  should  have  been  eflfectually  imposed       I  *3i3  ] 

upon  the  estates  of  the  Marquess  of  Abercorn  in  the  counties  of 

Tyrone  and  Donegal  in  Ireland.     Upon  these  terms,  the  Duke 

of  Bedford  bound  himself,  by  the  contract,  to  give  a  marriage 

portion  of  12,000Z.  with  his  daughter. 

By  articles  of  agreement,  bearing  even  date  with  the  marriage 

contract,  and  made  between  the  Marquess  of  Abercorn  of  the  first 

part,  Lady  Louisa  Jane  Bussell  of  the  second  part,  and  the  Duke 

of  Bedford  of  the  third  part,  reciting  the  contract  of  marriage, 

and  reciting  that  the  Marquess  of  Abercorn  was  tenant  in  fee  tail 

of  the  said  estates  in  the  counties  of  Tyrone  and  Donegal  in  the 

kingdom  of   Ireland,   by  reason  whereof  no  legal  or  effectual 

security  could  be  made  by  him  over  and  upon  the  same,  until  the 

said  estates  tail  in  the  estates  of  the  said  Marquess  of  Abercorn 

should  have  been  eflfectually  barred,  it  was  witnessed,  that  the 

Marquess  of  Abercorn  did  covenant  with  the  Duke  of  Bedford, 

that  he  would  forthwith  execute  a  valid  and  sufficient  settlement, 

charging  his  said  estates  in  Ireland,  or  a  sufficient  part  thereof, 

with  the  several  charges  mentioned  in  the  contract  of  marriage  : 

and  further,  that  he,  the  Marquess  of  Abercorn,  would,  before 

the  end  of  the  then  next  Hilary  Term,  effectually  bar  all  estates 

tail  in  the  said  estates  in  the  counties  of  Tyrone  and  Donegal : 

and  further,  that  the  settlement  to  be  made  and  executed  in 

pursuance  of  those  presents,  should  be  made  effectual  to  bar 

dower,  and  contain  all  the  covenants,  provisions,  and  conditions 

usually  contained  in  marriage  settlements  made  in  England  :  and 
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The  ddke    further,  that  the  Marquess  of  Abercorn  would,  so  soon  as  the 
r.  estates  tail  in  his  said  estates  in  Ireland  should  be  effectually 

MABQUKB8     l>arred,  limit  and   settle   the  said  estates,   by  good   and   valid 
^     0*'  assurances  in  the  law,  to   the  use  of  himself  for  life,  without 

impeachment  of  waste,  with  remainder  to  the  first  and  other 
L  *3H  ]  *sons  of  the  intended  marriage  in  tail ;  with  remainder  to  the 
first  and  other  sons  of  the  Marquess,  by  any  other  marriage  or 
marriages,  in  tail ;  with  remainder  to  Lord  Claud  Hamilton,  the 
only  brother  of  the  Marquess  of  Abercorn,  for  life,  without 
impeachment  of  waste,  but  with  power  to  charge  the  said  estates 
with  such  jointure  for  any  woman  he  might  intermarry  with, 
and  such  provision  for  his  younger  children,  as  he,  Lord  Claud 
Hamilton,  might  think  fit ;  with  remainder  to  the  first  and  other 
sons  of  Lord  Claud  Hamilton,  lawfully  to  be  begotten,  in  tail ; 
with  remainder  to  the  right  heirs  of  the  Marquess  of  Abercorn. 
The  deed  then  contained  a  proviso,  that  so  soon  as  a  valid  security 
and  settlement,  charging  the  estates  in  Ireland  with  the  sums 
thereinbefore  set  forth,  should  have  been  made,  the  settlement 
and  security  charged  and  made  upon  the  estates  in  Scotland 
should  be  void.  And  the  Duke  covenanted  that,  when  the  settle- 
ment and  security  over  the  estates  in  Ireland  should  have  been 
duly  made,  the  Duke  would  pay  to  the  Marquess,  the  sum  of 
12,000Z.  as  the  portion  of  Lady  Louisa  Jane  Russell.  The  deed 
then  contained  the  following  clause  :  **  And  it  is  hereby  further 
declared  and  agreed  upon,  by  and  between  the  parties  to  these 
presents,  that  it  shall  be  lawful  to  alter  and  vary  the  provisions 
and  terms  contained  in  the  said  contract  of  marriage,  and  in  these 
presents,  in  such  manner  as  to  the  said  Marquess  and  the  said 
Lady  Louisa  Jane  Russell  shall  seem  fit,  previous  to  the  execution 
of  the  said  intended  settlement,  contracted  by  these  presents  to 
be  made  and  charged  upon  the  estates  of  the  said  Marquess, 
situate  in  the  kingdom  of  Ireland  as  aforesaid." 

No  other  instrument,  in  the  nature  of  a  settlement  or  agree- 
ment for  a  settlement,  was  executed  by  the  Marquess  of  Abercorn, 
before  the  solemnization  of  the  marriage,  which  took  place,  in 
[  *3i5  ]       Scotland,  on  the  day  of  the  *date  of  the  contract  and  articles, 
viz.,  the  25th  of  October,  1832. 

The  draft  of  a  settlement  was  afterwards  tendered  to  the  Duke 
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of  Bedford,   which  recited  the  contract  of  marriage,  and  the     The  Duke 

articles,  and  that  recoveries  of  the  Irish  estates  had  been  duly  p. 

suffered  in  Hilary  Term,  1888,  and  that  it  had  seemed  fit  to  the     maequbbs 

Marquess  and  Marchioness  of  Abercorn,  that  the  provisions  and  of 

-  .       ,  Abebcobk. 

terms  contained  m  the  contract  of  marriage,  and  in  the  articles, 

should  be  altered  and  varied  in  the  manner  in  which  the  same 

were  altered    and  varied  by  that  draft,  as  the  Marquess  and 

Marchioness  did  thereby  testify  and  declare.     The  draft  then, 

after  securing  the  intended  pin  money,  proceeded  to  settle  the 

Irish  estates  to  the  use  of  the  Marquess  of  Abercorn  for  life,  with 

remainder  to  trustees  to  preserve  contingent  remainders ;  with 

remainder,  as  to  the  Tyrone  estates,  to  the  use  and  intent  that 

the  Marchioness  of  Abercorn  should  receive  a  jointure  of  5,000Z. 

per  annum;  with  remainder,  as  to  all  the  Irish  estates,  to  the 

use  of  the  first  and  other  sons  of  the  marriage,  in  tail  male ; 

with  remainder  to  the  use  of  the  first  and  other  sons  of  the 

Marquess  of  Abercorn,  by  any  future  wife  or  wives,  in  tail  male ; 

with  remainder  to  the  use  of  Lord  Claud  Hamilton  for  life ;   with 

remainder  to  trustees  to  preserve  contingent  remainders;  with 

remainder  to  the  use  of  the  first  and  other  sons  of  Lord  Claud 

Hamilton,   in   tail  male ;   with  remainder  to  the  use  of  the 

Marquess  of  Abercorn,  his  heirs  and  assigns  for  ever. 

Limitations  of  the  Tyrone  estates  to  trustees  for  terms  of  years, 
to  secure  the  Marchioness's  jointure,  and  the  gross  sum  to  be 
paid  to  her  after  the  Marquess's  decease,  and  to  secure  the 
portions  of  the  younger  children  of  the  present  marriage,  were 
inserted  immediately  before  *the  limitations  to  the  first  and  other  [  *3i6  ] 
sons  of  the  present  marriage. 

The  draft  gave  a  power  to  the  Marquess  of  Abercorn,  at  any 
time  after  the  death  of  the  present  Marchioness,  but  without 
prejudice  to  the  trusts  of  the  term  created  for  raising  younger 
children's  portions,  to  jointure  any  future  wife  to  the  extent  of 
4,0001.  per  annum,  and  a  power  to  Lord  Claud  Hamilton  to 
jointure  any  wife  to  the  extent  of  8,000Z.  per  annum ;  it  being 
provided,  however,  that  the  power  given  to  Lord  Claud  Hamilton 
should  be  exercised  after  the  death  of  the  Marquess  of  Abercorn, 
and  failure  of  the  limitations,  contained  in  the  draft,  to  the  sons 
of  the  Marquess  successively  in  tail  male,  and  without  prejudice 
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The  Duke    to  the  jointure  of  the  present  Marchioness,  and  the  trusts  of  the 
r.  term  for  raising  portions  for  the  younger  children  of  the  present 

Trp  • 

MAEQUE89    mainage. 

o'  The  draft  also  contained  a  power  to  the  Marqaess  of  Abercorn 

Abercorn 

to  charge  sums  for  portions  of  younger  children  of  any  future 
marriage,  to  the  extent  of  70,000Z.,  but  without  prejudice  to  the 
trusts  of  the  term  created  for  raising  portions  for  the  younger 
children  of  the  present  marriage,  or  to  the  jointure  of  any  future 
wife.  A  power  was  also  given  to  Lord  Claud  Hamilton,  at  any 
time  after  the  decease  of  the  Marquess  of  Abercorn,  and  failure 
of  the  limitations  thereinbefore  contained  to  the  sons  of  the 
Marquess  successively  in  tail  male,  and  without  prejudice  to  the 
jointure  of  the  present  Marchioness  and  the  trusts  of  the  term  for 
raising  portions  for  younger  children  of  the  present  marriage, 
and  without  prejudice  to  any  jointures  charged  by  the  Marquess 
or  Lord  Claud  under  their  powers  for  that  purpose,  to  charge 
sums  for  portions  of  his  (Lord  Claud's)  own  younger  children,  to 
the  extent  of  50,000^. 
[  317  ]  The  draft  contained  a  power  to  lease  for  any  term  absolute  not 

exceeding  thirty-one  years,  in  possession,  at  a  rack  rent,  without 
fine,  and  also  a  power  to  renew  leases  containing  covenants  for 
perpetual  renewal ;  a  power  to  lease  for  one,  two,  or  three  lives, 
or  for  any  number  of  years  determinable  upon  the  dropping  of 
one,  two,  or  three  lives,  such  leases  to  be  either  in  possession  or 
reversipn,  so  that  there  were  not  more  than  three  lives  in  being  at 
once,  at  rack  rent,  without  fine ;  a  power  to  grant  building  or 
rebuilding  leases  for  ninety-nine  years,  and  repairing  leases  for 
thirty-one  years,  in  possession,  without  fine ;  and  a  power  to 
grant  mining  leases  for  sixty  years,  in  possession,  or  to  take 
effect  three  years  after  date,  without  fine. 

The  draft  also  contained  a  power  of  sale  and  exchange ;  and 
provided,  that  the  lands  taken  in  exchange,  or  purchased  with  the 
monies  which  should  arise  from  sales,  or  which  should  be  received 
for  equality  of  exchange,  might  be  situate  either  in  Ireland, 
England,  or  Wales. 

The  Duke  of  Bedford,  not  approving  of  this  draft,  filed  the 
present  bill  against  the  Marquess  and  Marchioness  of  Abercorn, 
Lord   Claud  Hamilton,  and  the  two  infant  daughters  of  the 
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\farque8s   and   Marchioness,  who   were   the  only  issue  of  the     The  duke 
.1  OP   Bedford 

mamage  yet  bom.  ^ 

The  bill  stated,  that  the  plaintiff  had  submitted  the  draft  of  the     marquess 

settlement  to  a  conveyancing  counsel  of  great  experience,  who  op 

advised  him  that  he  ought  not  to  execute  it  without  the  sanction 

of  the  Court,  inasmuch  as  the  same  was  not  in  accordance  with 

the  contract  of  marriage  and  the  marriage  articles  ;  first,  because 

the  estates  were  limited  by  the  draft  to  the  heirs  male  of  the  body 

of  the  Marquess,  and  not  to  the  *heir8  of  his  body  ;   secondly,       t  *^^^  3 

because  the  powers  of  sale  and  exchange,  and  the  leasing  powers, 

contained  in  the  draft,  were  not  warranted  or  authorised  by  the 

contract  of  marriage  and  the  articles ;   and,  thirdly,  because  the 

powers  of  jointuring  and  raising  portions,  by  the  draft  expressed 

to  be  given  to  the  Marquess  and  to  Lord  Claud  Hamilton,  were 

not  in  conformity  with  the  powers  in  that  behalf  contained  in  the 

contract  of  marriage  and  the  articles ;  and  further,  because  the 

draft  contained  other  matters  not  warranted  or  authorised  by,  or 

not  in  conformity  with,  the  contract  of  marriage  and  the  articles. 

The  bill  prayed,  that  the  Marquess  of  Abercorn  might  be 
decreed  to  execute  a  valid  and  effectual  settlement  in  accordance 
with,  and  in  fulfilment  of,  the  contract  of  marriage  and  the 
articles,  the  plaintiff  undertaking  thereupon  to  pay  the  said  sum 
of  12,000'.  with  interest,  to  the  Marquess,  and  in  all  other 
respects  to  perform  his  part  of  the  agreement  between  himself 
and  the  Marquess ;  or  that,  if  necessary,  it  might  be  referred  to 
one  of  the  Masters  of  the  Court  to  settle  and  approve  of  such 
deed  or  deeds  as  might  be  necessary  and  proper  for  the  purpose 
of  carrying  that  agreement  into  effect,  and  that  such  deed  or 
deeds  might  be  executed  by  all  necessary  and  proper  parties. 

The  answer  of  the  Marquess  and  Marchioness  of  Abercorn 
stated  a  deed  poll,  bearing  date  the  1st  of  July,  1835,  by  which, 
in  execution  of  the  power  reserved  to  them  in  the  concluding 
part  of  the  marriage  articles,  they  authorised  and  directed  the 
insertion,  in  the  proposed  settlement,  of  such  alterations  of  the 
terms  of  the  articles,  and  of  such  additional  provisions,  as  were 
respectively  contained  in  the  draft  which  had  been  tendered  to 
the  Duke  of  Bedford.  The  answer  submitted,  *that,  under  those  [  *8i9  ] 
circumstances,  a  settlement  executed  in  conformity  with  the  draft 
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The  Duke    would  be  a  due  performance  of  the  agreement  contained  in  the 

r,  contract  of  marriage  and  in  the  articles,  and  ought  to  be  accepted 

Mabqubsb    ^^  ^  satisfaction  thereof.     The  answer  also  stated,  that  the  limi- 

OF  tations  in  the  articles  to  the  first  and  other  sons  of  the  Marquess 

Abercork. 

of  Abercorn,  and  of  Lord  Claud  Hamilton,  in  tail,  were  inserted 

by  mistake,  instead  of  corresponding  limitations  in  tail  male; 

and  it  submitted,  that  such  mistake  ought,  if  necessary,  to  be 

rectified  and  corrected. 

The  answer  of  Lord  Claud  Hamilton  stated,  that  he  was 
willing  that  a  settlement,  in  accordance  with  the  draft  which  had 
been  tendered,  should  be  executed,  in  satisfaction  of  the  contract 
and  the  articles;  and  particularly,  that  his  own  powers  of 
jointuring  and  charging  portions  should  be  restricted,  in  the 
manner  proposed  in  the  draft. 

[The  original  report  set  forth  at  length  certain  written  evidence 
which  in  the  opiuion  of  the  Lord  Chancellor  sufficiently  proved 
that  the  true  intention  of  the  articles  was  to  limit  the  estates  to 
the  sons  of  the  marriage  in  tail  male  and  not  in  tail  general.] 

[  326  ]  Mr.  Tinneyy  Mr.  Wigram,  and  Mr.  Lqftm  Wigram,  for  the 

Marquess  and  Marchioness  of  Abercom : 

The  question  which  now  arises  is  twofold ;  first,  whether  the 
articles  contain  the  true  agreement  for  the  settlement;  and, 
secondly,  if  they  do,  whether  they  do  not  contain  a  power  which 
will  enable  the  Marquess  and  Marchioness  to  correct  the  settle- 
ment in  the  manner  proposed  by  the  draft  which  has  been 
tendered.  The  evidence  sufficiently  shews,  that  the  limitations 
to  the  first  and  other  sons  of  the  Marquess,  and  of  Lord  Claud 
Hamilton,  were  intended  to  be  limitations  in  tail  male. 


[  328  ]  The  power   of    alteration   reserved    to    the    Marquess    and 

Marchioness,  gives  a  discretionary  power  to  be  exercised,  bond 
fide  J  in  any  manner  not  inconsistent  with  the  essence  of  the 
settlement,  and  would  authorise,  not  only  the  corrections  of  the 
mistakes  and  the  omissions  made  in  the  articles,  but  also  the 
insertion,  in  the  settlement,  of  any  provisions  which  would  be 
advantageous  to  such  a  family  as  this.     It  is  to  be  observed. 
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that  the  terms  of  the  power  require  that  the  alterations  should     The  Doke 

be  made  before  the  execution  of  the  settlement.  r. 

The 
Mr.  Kindersley,  for  Lord  Claud  Hamilton.  Maikjuess 

Abercorn. 
Mr.  HeberdeUj  for  the  infant  daughters  of  the  Marquess  and 
Marchioness  of  Abercorn. 

The   Solicitor-Oeneral  and   Mr.  W.  Russell,  for  the  Duke 
of  Bedford  : 

*  *  The  power  of  directing  alterations  must  have  been  [  '^^^  ] 
intended  to  relate  to  clauses  for  the  management  of  the  estates ; 
as  powers  of  leasing,  and  so  forth.  It  could  not  have  been 
mtended  that  the  Marquess  and  Marchioness  should  be  able, 
immediately  after  the  marriage,  to  render  ineffectual  all  the 
preparations  and  communications  between  different  parties, 
which  had  previously  taken  place,  upon  the  subject  of  the 
settlement. 

Mr.  Tinney,  in  reply  : 

The  principle  upon  which  the  Court  corrects  agreements, 
notwithstanding  the  Statute  of  Frauds,  is,  that,  by  means  of 
the  correction,  the  parties  are  restored  to  the  state  in  which  they 
were  before  the  agreement  was  made.  The  Court  cannot  execute 
that  which  the  parties  never  meant  to  execute.  Unless  the 
Court  executes  the  real  agreement,  by  modifying  the  articles,  it 
can  execute  nothing.  If  the  Duke  of  Bedford  does  not  submit 
to  have  his  bill  dismissed,  the  case  will  be  within  the  authority 
of  Ramsbottom  v.  Gosd^n. 

Thb  Lord  Chancellor  [after  stating  the  marriage  contract,  the      AprU  18. 
articles,  and  the  nature  of  the  proposed  alterations  and  the 
written  evidence  above  referred  to,  said  :] 

There  is,  therefore,  proof  of  the  intention  of  the  parties,  and  [  333  ] 
of  the  agreement  between  them,  and  of  the  instructions  under 
which  the  draft  of  the  agreement  was  prepared,  all  concurring 
in  this,  that  the  estates  were  to  be  limited  to  the  sons  of  the 
marriage  in  tail  male,  and  not  in  tail  general.  There  are, 
therefore,  ample  materials  by  which  the  error  in  the  articles 
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Thk  dukk    may  be  corrected,  and  the  real  intention  and  contract  of  the 
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r,  parties  ascertained. 

Mabquebs        ^  ^^^Q  no  hesitation,  therefore,  in  directing  that  a  settlement 

OF  shoald  be  executed  in  conformity  with  such  real  intention  and 

Abkbcosn. 
[  334  ]       contract,  and  not  according  to  those  terms  of   the  articles  of 

the  25th  of  October,  1832,   which   are  proved  to  have  been 
introduced  by  mistake.     ♦     ♦     * 

The  next  question  is,  whether,  in  the  settlement  to  be  executed, 
there  ought  to  be  introduced  a  power  for  Lord  Abercorn  to 
charge  the  estates,  for  the  purpose  of  jointuring  any  other  wife, 
or  of  raising  portions  for  the  children  of  any  other  marriage. 
This  proposition  is  not  supported  upon  the  ground  of  there 
having  been  any  agi*eement  for  that  purpose,  or  any  mistake 
in  the  articles,. in  not  providing  for  it ;  bat  it  is  contended,  that 
Lord  and  Lady  Abercorn  have  the  power,  under  the  articles,  to 
direct  these  additional  provisions  to  be  made.  The  question, 
therefore,  turns  upon  the  degree  of  latitude  to  be  given  to  the 
power,  reserved  in  the  articles,  to  make  any  alteration  in  the 
provisions  and  terms  contained  in  the  contract  of  marriage. 
The  terms  of  that  power  are,  "  that  it  shall  be  lawful  to  alter 
and  vary  the  provisions  and  terms  contained  in  the  said  contract 
of  marriage,  and  in  these  presents,  in  such  manner  as  to  the 
said  Marquess,  and  the  said  Lady  Louisa  Jane  Bussell,  shall 
seem  fit,  previous  to  the  execution  of  the  said  intended  settle- 
ment contracted  by  these  presents  to  be  made  and  charged  upon 
[  *386  ]  the  estates  of  the  said  Marquess,  situate  in  the  kingdom  *of 
Ireland  as  aforesaid."  The  expression  is  not  very  correct,  and 
not  very  intelligible  ;  but  there  is  sufficient  in  it  to  shew  that  the 
parties  were  not  contemplating  any  alteration  in  the  settlement 
of  the  estates ;  for  the  power  to  alter  is  confined  to  the  intended 
settlement  contracted  to  be  made  and  charged  upon  the  estates. 
Now,  strictly  speaking,  I  am  not  at  liberty  to  look  to  see  how 
that  happened  ;  when  I  see  the  draft,  however,  it  is  a  fact  very 
intelligible,  because  the  draft,  as  originally  prepared,  contained 
no  provision  as  to  the  settlement  of  the  estates  themselves,  but 
contained  provisions  only  as  to  the  sums  to  be  charged  upon 
the  estates;  and  there  was  then  a  power  introduced  which 
explains  the  expressions  used:   there  was  a  power  to  alter  or 
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vary  the  settlement  to  be  charged  on  the  estates.     It  was  after-    The  dukb 

wards  made  part  of  the  agreement,  that  the  estates  themselves  «. 

should  be  settled;   but  this  power  of  alteration  remained,  and     mabqubss 

the  terms  and  expressions  of  it  were  not  altered.  ^^ 

Abebcorn. 
In  the  fifst  place,  therefore,  I  think  it  clear,  on  the  face  of  the 

articles,  without  referring  to  Mr.  Adam's  evidence  on  the  subject, 

that  this  power  of  altering  did  not  relate  to  the  mode  in  which 

the  inheritance  of  the  estates  was  to  be  settled,  but  to  that 

which,  by  the  articles,  is  called,  the  settlement  to  be  charged 

upon  the  estates,  meaning,  the  provision  for  the  intended  wife, 

and  the  younger  children.     The  power,   however,   which  it  is 

proposed  to  introduce,   would    have   the  effect    of    materially 

affecting  the  right  of  the  eldest  son  of  the  marriage,  by  letting 

in  a  jointure  for  another  wife,  and   portions  for  children  of 

another  marriage.    If  the  principle  were  admitted,  that  under 

this  reservation.  Lord   and   Lady  Abercorn  have  the  power  of 

interfering  with  the  estate  and  interest  of  the  eldest  son,  what 

limit  can  be  *placed  to  the  exercise  of  such  a  power  ?    It  cannot       [  *S36  ] 

be  contended   that  this  reservation   gives  them  the  power  of 

altogether  defeating  the  estate  and  iaterest  of  the  eldest  son; 

and  if  not,  by  what  rule  are  they  to  be  limited  in  the  exercise 

of  this  power  of  postponing  or  diminishing  that  estate  and 

interest?    The  only  reasonable  construction  which  can  be  put 

upon  this  reservation,  is,  that  it  refers  only  to  the  provisions 

intended  to  be  made  for  the  wife  and  children,  by  the  articles, 

and  that   it  was  intended  to  give  the  power  of  varying  and 

altering  the  terms  and   provisions  of  the  charges  created,  as 

amongst  those  who  were  intended  to  benefit  by  them,  and  not 

to  introduce  new  estates,  charges,  and  interests,  in  favour  of 

persons  who  are  strangers  to  the  agreement,  and  who  are  not 

in  any  manner  alluded  to  in  any  part  of  it. 

I  am,  therefore,  of  opinion,  that  this  power  so  reserved  does  not 
authorise  the  introduction,  into  the  settlement,  of  the  proposed  pro- 
vision for  any  other  wife,  or  for  the  children  of  any  other  marriage. 

The  question,  as  to  the  leasing  powers,  must  depend  upon 
facts  which  are  not  before  me  in  such  a  manner  as  to  enable 
me  to  give  any  final  direction ;  the  articles  containing  no  specific 
directions  on  the  subject.     The  powers  to  be  introduced  must 
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depend  apon  what  powers  are  asual,  or  upon  what  powers  any 
particular  circumstances  connected  with  the  property  may  render 
expedient.  Upon  this  subject,  therefore,  there  must  be  a  reference 
to  the  Master  to  inquire,  whether  the  powers  proposed  to  be 
introduced  are  usual  powers  in  that  part  of  Ireland  in  which  the 
estates  are  situated,  and  whether  there  are  any  circumstances 
connected  with  the  property  which  render  it  expedient,  and  for 
the  interest  of  all  ^parties,  that  such  powers  should  be  introduced, 
with  liberty  to  state  special  circumstances. 

With  respect  to  the  question,  whether  the  power  of  sale  and 
exchange  should  be  confined  to  Ireland,  or  whether  it  should 
be  extended  to  lands  in  England,  there  is  nothing  to  lead  me 
at  all,  for  nothing  about  it  is  expressed  in  the  agreement ;  the 
question  is  left  entirely  open.  I  can  see  no  good  reason  for 
confining  the  power  to  lands  in  Ireland :  and  I  can  see  nothing 
in  the  contract  between  the  parties  to  make  it  necessary  to 
confine  that  power  to  Ireland. 

I  think,  therefore,  that  it  may  be  very  well  extended  to 
England;  and  that,  on  the  subject  of  the  leases,  there  must 
be  the  reference  which  I  have  mentioned. 

The  proposed  restriction  of  Lord  Claud  Hamilton's  power  of 
jointuring,  and  of  providing  portions  for  younger  children,  to 
which  he  consents,  will  be  for  the  benefit  of  the  estates. 


1833. 
Mar.  13,  16. 


NEWTON  V.   LUCAS. 


**•    ^*     •  (6  Simons,  54—67  ;  reversed  on  appeal,  1  My.  &  Cr.  391—393.) 


Shadwell, 
V.-C. 

On  Appeal. 

183fi. 
AprU  18,  20. 
July  16,  20. 

Lord 

COTTENHAM, 
L.C. 

[  391  ] 


A  testatrix  devised  all  her  messuages,  situate  in  Denmark  Court  She 
had  five  houses  within  the  court,  and  another  which  fronted  towards  the 
Strand,  and  formed  one  side  of  a  covered  passage  leading  to  the  place 
where  the  five  stood,  and  to  the  back  of  which  was  attached  an  out- 
building, abutting  on  ground  within  the  court.  The  Vice-Chai?- 
CELLOB  having  decided  that  the  five  houses  only  passed,  the  Lord 
Chancellor,  on  appeal,  directed  an  ejectment  to  be  brought  by  the 
heir-at-law  against  the  devisee,  and  on  a  verdict  being  found  for  the 
defendant,  reversed  the  decision  of  the  Court  below,  and  made  a 
declaration,  that  the  house  fronting  towards  the  Strand  passed  with  the 
other  five. 

[  6  Sim.  51  ]       Kitty  Levy  Newton,  by  her  will  dated  the  12th  of  August, 
1828,  devised,  to  trustees,  all  those  her  freehold  messuages,  lands. 
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tenements   and   hereditaments,  situate  and  being  in  Denmark      Newton 
Court,  Haydon  Square,  Hennage  Lane,  and  Booker's  Gardens,       ltjcas. 
to  hold  to  them,  their  heirs  and  assigns,  upon  trust,  out  of  the 
rents,  to  pay  certain  annuities,  and,  subject  thereto,  to  hold  the 
said  messuages,  lands,  tenements  and  hereditaments  in  Denmark 
Court  and  Haydon  Square,  upon  the  trusts  therein  mentioned. 

The  testatrix  was  seised  of  five  freehold  houses,  numbered  15, 
18, 19,  21  and  22,  which  were  admitted  to  be  situate  in  Denmark 
Court.  She  was  also  seised  of  another  freehold  house,  numbered 
383,  situate  in,  and  fronting  towards,  and  having  its  principal 
entrance  on  the  north  side  of  the  Strand,  and  having  adjoining 
to  it,  at  the  back,  an  outbuilding,  of  much  lower  elevation  than 
the  house,  and  appearing  to  have  been  built  after  it.  This 
outbuilding  was  used  as  a  bakehouse,  and  one  end  of  it  abutted 
on  ground  admitted  to  be  in  Denmark  Court.  A  narrow  way  or 
passage,  which  appeared  to  have  been  made  through  the  ground 
floors  of  the  house  numbered  383  and  the  adjoining  house  num- 
bered 382  in  the  Strand,  and  which  was  covered  by  parts  of  the 
first  floors  of  those  two  houses,  led,  northwards,  from  the  Strand 
to  the  place  in  which  the  five  houses  were  situate,  and  was  much 
narrower  than  thclt  place.  The  house  numbered  383,  had  a  side 
door  *(which  was  not  numbered)  opening  into  the  passage  ;  and  [  *^^  ] 
the  words,  "  Denmark  Court "  were  painted  on  the  walls  or 
door-posts  of  the  houses  numbered  382  and  383,  at  the  entrance 
of  the  passage  nearest  the  Strand,  (and  also  [were  alleged  to  be 
painted]  on  the  house  numbered  21,  which  was  next  beyond 
the  bakehouse)  (i). 

All  the  houses  admitted  to  be  in  Denmark  Court,  were  uniform 
in  Btructore;  but  differed,  in  that  respect,  from  the  house 
numbered  383,  and  were  greatly  inferior  to  it  in  elevation 
and  size. 

The  houses  numbered  382  and  383,  and  those  to  which  the 
passage  led,  had  all  formerly  been  one  entire  estate ;  and  num- 
bers 382  and  383  were  described  in  the  title-deeds  and  leases, 
and  in  the  assessments  to  the   land-tax  and  poors'-rates,  as 

(1)  At  the  subsequent  trial  of  this      this  statement  must  be  taken  to  have 
caae  before  a  jury  the  evidence  upon      been  unproved. — 0.  A.  S. 
this  point  was  not  satisfactory,  and 
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Nbwton      situate  in  the  Strand,  and  the  others,  as  situate  in  Denmark 

Lucas.       Court. 

The  estate  afterwards  became  joint  property,  and  the  pro- 
prietors having  agreed  to  make  partition,  number  388,  which 
was  described,  in  the  award,  as  situate  in  the  Strand,  and 
numbers  15,  18,  19,  21  and  22,  as  in  Denmark  Court,  were 
allotted  to  the  person  under  whom  the  testatrix  claimed ;  and 
number  882,  which  was  described  as  in  the  Strand,  and  the 
rest  of  the  houses,  which  were  described  as  in  Denmark  Courts 
were  allotted  to  the  other  joint  proprietor.  The  letters  to  and 
from  the  occupiers  of  number  388,  were  directed  to  and  dated 
from  the  Strand,  and  they  were  described,  in  deeds  and  in  their 
cards  of  address,  as  being  resident  there. 

The  only  instance    in  which  number    888  was    differently 

[  *66  ]  described,  was  in  an  agreement  which  the  testatrix  ^entered 
into,  in  1825,  to  grant  a  lease  of  that  house  to  W.  Ward,  in 
which  it  was  described  as  situate  in  Denmark  Court  Passage, 
but  Ward,  who  was  then  in  the  occupation  of  the  house,  was 
described,  in  the  agreement,  as  of  the  Strand. 

The  plaintiff's  witnesses  represented  Denmark  Court  as  con- 
sisting of  the  passage  as  well  as  the  place  into  which  it  opened 
on  the  north  ;  and  one  of  them  said  that  all  the  six  houses  were 
known  to  the  testatrix  as,  and  called  by  her,  ''her  Denmark 
Court  houses :  "  but,  in  a  map  or  plan,  which  they  said  was 
a  correct  map  or  plan  of  Denmark  Court  and  the  houses, 
streets  and  places  adjacent  thereto,  the  house  numbered  882 
was  omitted. 

The  defendant's  witnesses  described  Denmark  Court  as 
consisting  only  of  the  place  into  which  the  north  end  of  the 
passage  opened. 

18S6.  Some  time  after  the  death  of  the  testatrix,  but  prior  to  the 

[  1  MyT*  Cr.  institution  of  the  suit,  the  whole  of  the  testatrix's  Denmark 

^^^  ]  Court  estate,  including  the  house  fronting  towards  the  Strand, 
was  sold  and  conveyed  by  the  trustees  under  her  will  to  the 
Commissioners  of  his  Majesty's  Woods  and  Forests,  by  whom 
the  buildings  standing  upon  it  were  pulled  down,  to  make  way 
for  the  improvements  then  projected  in  the  neighbourhood  of 
Exeter  Change.    The  purchase  money  was  paid  into  the  Court- 
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of  Exchequer,  under  the  provisions  of  the  7  Geo.  IV.  c.  77,  s.  22,  n«wtok 
and  laid  out  in  82.  per  cents. ;  and  the  contest  between  the  parties  lucas. 
in  the  cause  related  to  that  portion  of  the  stock  which  represented 
the  price  paid  for  the  house  numbered  888  in  the  Strand ;  the 
devisees  claiming  it  on  the  ground  that  the  house  had  passed 
under  the  will,  and  the  heir-at-law,  on  the  other  hand,  insisting, 
that  to  that  extent  the  testatrix  had  died  intestate. 

His  Honour  having  decided  that  the  house  numbered  888  in 
the  Strand,  with  the  bakehouse  and  appurtenances,  did  not  pass 
b;  the  will  of  the  testatrix  under  the  description  of  her  freehold 
messuages  situate  in  Denmark  Court,  the  plainti£fs,  who  were 
the  parties  beneficially  interested  in  the  produce  of  the  devised 
estates,  appealed  from  that  decision. 

The  case  was  argued  by  the  Solicitor-Oeneral  and  Mr.  OirdU*       ^  ^^  - 
stone,  jun.,  in  support  of  the  appeal,  and  by  Mr.  Jacob,  for  the 
heir-at-law. 

The  LoBD  ChanceliiOB,  in  the  course  of  Mr.  Jacob's  argument, 
expressed  a  strong  opinion,  that,  as  the  decision  of  the  question 
mider  appeal  depended  in  a  great  measure  on  the  admissibility 
of  certain  evidence  which  was  offered  for  the  purpose  of  aiding 
the  construction  of  the  will,  or  explaining  its  language,  and  upon 
the  weight  to  be  given  to  that  evidence,  if  admitted,  it  would  be 
much  more  satisfactory  to  refer  the  case  to  the  determination  of 
a  court  of  law. 

After  some  further  discussion,  his  Lordship's  suggestion  was 
acquiesced  in,  and  an  order  was  finally  arranged,  by  which  it 
was  directed  that  the  appeal  should  stand  over,  and  that  an 
action  of  ejectment  should  be  brought  in  the  Court  of  Exchequer 
on  the  demise  of  Montague  Gabriel  Newton,  the  heir-at-law 
of  the  testatrix,  against  Alexander  Levi  Newton,  one  of  the 
appellants,  the  defendant  undertaking  not  to  set  up  any  legal 
objection  to  the  title  of  the  plaintiff  at  law. 

The  action  was  accordingly  brought,  and  came  on  to  be  tried 
on  the  21st  of  June  last,  before  Lord  Abinger  *and  a  special      [  *398  ] 
jury,  and  evidence  was  gone  into  at  considerable  length  on  both 
sides.     It  was  proved  at  the  trial  that  the  words  ''Denmark 
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Newton 

t, 
Lucas. 


Jtily  16. 


July  20. 


Court "  were  painted  in  the  Strand  on  the  outside  and  over  the 
top  of  the  passage  leading  from  that  street  into  Denmark  Court, 
and  also  on  each  side  of  the  passage  in  the  inside ;  but  the  heir- 
at-law  altogether  failed  in  proving,  as  was  alleged  to  have  been 
proved  in  the  Chancery  suit,  that  those  words  had  been  painted 
,on  the  house  numbered  21  within  the  court,  being  the  first 
house  beyond  the  passage.  The  testimony  as  to  reputation  was 
somewhat  conflicting,  but,  in  the  opinion  of  Lord  Abingbr,  the 
preponderance  was,  upon  the  whole,  in  favour  of  the  defendant. 
The  jury  found  a  verdict  for  the  defendant;  thereby,  in  effect, 
deciding  that  the  house  in  question  passed  by  the  will  under  the 
description  of  a  messuage  situate  in  Denmark  Court. 

The  appeal  being  now  brought  on  again,  the  Lord  Chancellor 
reversed  the  Yice-Chancellor's  decision,  and  made  a  declaration 
in  accordance  with  the  finding  of  the  jury. 

Upon  the  question  of  costs,  the  Lord  Chancellor  said  that, 
as  the  heir-at-law  had  raised  a  contest  upon  circumstances  which 
were  entirely  dehors  the  will,  and  had  failed  in  that  contest,  and 
as  he  had  moreover  altogether  failed  in  proving  a  material  fact, 
upon  which  great  stress  had  been  laid  in  the  Court  below,  and 
but  for  which  probably  his  Lordship  would  not  have  thought  it 
necessary  to  send  the  case  to  law  at  all,  he  was  of  opinion  that 
so  much  of  the  costs  of  the  appeal  as  were  occasioned  by  the 
trial  of  the  action,  should  be  borne  by  the  heir-at-law. 


1886. 
April  18.  20. 

Lord 

COTTBNHAM. 
L.C. 

[401] 


WOODS  V.  WOODS  (1). 

(1  My.  &  Or.  401—410.) 

A  testator  devised  certain  estates  by  name,  together  with  his  farming 
stock  and  furniture,  to  his  beloved  wife,  to  sell,  to  discharge  all  his 
creditors ;  and  he  constituted  his  wife  and  T.  W.  his  executors,  whom 
he  appointed  to  sell  and  dispose  of  all  his  estates  and  chattels,  in  such 
manner  as  they  should  jointly  agree  upon,  or  not  to  sell  if  it  seemed 


(1)  But  whether  the  words  here 
used  would  now  be  treated  as  creating 
a  trust  enforceable  in  equity  is  a 
doubtful  question.  See  Latnbe  v. 
Eamea  (1871)  L.  B.  6  Ch.  597,  40 
L.  J.  Oh.  447,  25  L.  T.  175,  where 


the  Court,  without  actually  deciding 
the  point,  intimated  that  thei'e  would 
be  great  difficulty  in  defining  and. 
enforcing  the  obligations  of  the 
supposed  trustee. — O.  A.  S. 
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most  advisable  to  keep  them,  or  in  any  way  they  should  think  proper,         Woods 
60  that  every  creditor  had  his  money,  and  if  sold,  all  overplus  to  his  v. 

wife,  towards  her  support  and  her  family :  Held,  upon  demurrer,  that        Woods, 
the  testator's  children  had  such  an  interest  in  the  devised  estates  as 
enabled  them  to  sustain  a  bill  against  the  widow  and  her  co-executor, 
impeaching  a  sale  on  the  ground  of  fraud,  and  praying  an  account  of 
the  rents  and  profits. 

BoBBBT  Woods,  a  farmer,  who  had  some  time  previously  been 
a  bankrupt,  and  had  obtained  his  certificate,  made  his  will,  which 
bore  date  the  4th  of  July,  1786,  and  was  executed  and  attested 
in  manner  required  for  passing  freehold  estates  by  devise.  The 
will,  which  was  drawn  by  the  testator  himself,  and  was  so 
strangely  spelt  and  expressed  as  in  some  places  to  be  hardly 
intelligible,  after  purporting  to  give  to  the  testator's  wife,  Eliza- 
beth, certain  property  described  as  her  own  estate,  and  as  to 
which  no  question  arose,  continued  as  follows  : 

"I  give  likewise  all  and  every  part  of  my  estate  at  Blundeston, 
(Norton,  Flixon,  Gorlston,  and  any  other  towns  adjoiniag,  and  all 
farming  stock,  crop  of  com,  hay,  household  furniture,  and  every 
other  thing  whatsoever  it  be,  to  my  well  beloved  wife  Elizabeth, 
to  sell,  to  discharge  all  my  creditors,  where  the  money  is  borrowed 
"^by  bonds,  notes,  or  mortgage,  since  my  certificate,  and  used  for  [  *402  ] 
my  estate,  for  farming  or  any  other  thing  whatsoever  for  my  use, 
if  my  brother  Thomas  is  bound  with  me  or  not  bound  with  me, 
all  to  be  allowed  and  paid  out  of  my  estate.  Also  I  do  constitute 
and  make  Elizabeth  my  wife,  and  Thomas  Woods  of  Willing- 
ham,  my  executors,  whom  I  do  appoint  to  sell  and  dispose  of  all 
my  estates  and  chattels,  in  such  manner  and  form  as  they  shall 
jointly  agree  upon ;  or  not  to  i^ll,  if  it  seems  most  advisable  to 
keep  them,  or  in  any  way  that  they  shall  think  proper,  so  that 
every  creditor  have  his  money;  and  if  sold,  all  overflush  to 
my  wife,  towards  her  support  and  her  family,  if  any  there  be, 
after  paying  my  brother  for  his  trouble  and  all  other  debts 
whatsoever." 

Elizabeth  Woods,  the  testator's  wife,  was  under  her  marriage 
settlement,  entitled  in  remainder  upon  her  husband's  death, 
to  a  life  interest  in  some  portion  of  the  real  estates  comprised 
in  this  devise. 

The  testator  died  in  the  month  of  February,  1789,  leaving 
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WooDB  Elizabeth  Woods,  his  widow,  and  Thomas  Woods  the  younger, 
Woors.  his  son  and  heir-at-law,  of  the  age  of  four  years,  and  also  two 
infant  daughters,  his  only  children,  surviving  him.  The  will 
was  duly  proved  by  the  executrix  and  executor,  Elizabeth  Woods 
and  Thomas  Woods,  who  was  the  testator's  brother.  Elizabeth 
Woods  afterwards  married  a  person  of  the  name  of  Hulme,  who 
died  in  the  year  1884. 

The  bill  was  filed  in  the  month  of  October,  1BS5,  by  the 
testator's  son  and  daughters,  one  of  whom  was  a  married 
woman,  and  whose  husband  was  a  co-plaintiff  in  the  suit, 
against  Thomas  Woods  and  Elizabeth  Hulme,  the  executor  and 
executrix  of  the  will. 

[  408  ]  After  setting  out  the  material  part  of  the  will,  and  stating  the 

facts  above  mentioned,  the  bill  went  on  to  allege,  that  the  defen- 
dant, Thomas  Woods,  was  the  sole  acting  executor  and  trustee 
under  the  will ;  and  that,  immediately  upon  the  testator's  death, 
he  had  entered  into  and  that  he  still  retained  exclusive  possession 
of  the  messuages,  farms,  and  lands  in  the  will  mentioned,  and 
had  alone  received  the  rents  and  profits  thereof,  and  had  sold 
and  received  the  proceeds  of  the  furniture,  and  other  personal 
property  and  effects,  and  had  also  called  in  the  testator's  debts, 
without  any  interference  on  the  part  of  his  co-executrix ;  and 
that  by  the  means  aforesaid  he  had  realised  a  considerable  sum 
of  money,  which  he  had  mixed  with  his  own  monies.  The  bill 
then  charged,  that  the  messuages,  farms,  and  lands  comprised 
in  the  will  were  not,  at  any  time  after  the  decease  of  the  testator, 
put  up  to  sale ;  but  that  the  defendant,  Thomas  Woods,  having 
so  entered  into  possession,  had  ever  since  continued,  and  now 
was  in  the  possession  or  receipt  of  the  rents  and  profits  of  such 
messuages,  farms,  and  lands,  and  that  he  now  claimed  to  be 
entitled  to  hold  and  retain  the  same  as  absolute  owner,  by 
virtue  of  some  alleged  sale  and  conveyance  made  to  him  by  his 
co-executrix  the  defendant,  Elizabeth  Hulme.  The  plaintiffs, 
however,  submitted  that,  according  to  the  true  construction 
of  the  will,  no  exclusive  power  of  sale  was  vested  in  Elizabeth 
Hulme  alone,  but  that  Elizabeth  Hulme  and  Thomas  Woods 
were  thereby  constituted  joint  trustees,  with  a  joint  power  of 
sale ;  so  that  Woods,  as  such  trustee,  could  not  lawfully  become 
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a  purchaser  of  such  estates ;  and  they  further  submitted,  that,       woodb 
for  these  reasons,  such  alleged  sale  was  wholly  void,  and  that       woods. 
the  possession  of  the  estates  by  Woods  was  and  must  be  con- 
sidered as  a  possession  taken  under  the  will,  in  the  character 
of  trustee  and  executor  only,  and  subject  to  a  sale  thereof  being 
made  in  case  that  should  ^appear  expedient,  and  until  such  sale,       [  *404  ] 
subject  to  the  payment  of  the  testator's  debts,  with  the  arrears 
of  interest*   out  of  the  accruing  rents  and  profits,  and  after 
satisfaction  of  the  testator's  debts,  subject  to  the  trusts  of  the 
will,  for  the  benefit  of  the  defendant  Elizabeth,  and  the  plaintiffs, 
according  to  their  respective  rights  arid  interests  therein. 

The  bill  ♦  ♦  prayed  that  the  sale  and  conveyance  by  the 
widow  to  the  defendant  Thomas  Woods  might  be  set  aside  as 
fraudulent  and  void,  and  that  the  rights  of  the  plaiutiffs  might 
be  declared,  and  that  all  necessary  accounts  might  be  taken. 

To  this  bill  a  general  demurrer,  put  in  by  the  defendant 
Thomas  Woods,  was  overruled  by  the  Vicb-Chanobllor,  and  the 
defendant  thereupon  appealed. 

Mr.  Wigram  and  Mr.  KoCy  in  support  of  the  demurrer  : 

One  question  which  arises  upon  the  first  passage  in  the  will 
is,  whether  the  devise  of  these  estates  to  the  testator's  beloved 
wife  Elizabeth  to  sell  is  necessarily  a  simple  trust,  or  whether 
it  is  not  rather  to  be  intended  as  a  gift  which  she  was  to  take 
for  her  own  benefit,  subject  to  the  charge,  within  the  principle  of 
King  v.  Denison  (i).  *  *  Thomas  Woods,  the  testator's  brother,  [  405  ] 
is  not  a  trustee,  but  he  is  named  an  executor,  and  his  sanction 
and  concurrence  are  required  in  order  to  justify  the  widow  in 
resorting  to  or  abstaining  from  a  sale;  his  authority  being 
interposed  for  the  protection  and  security  of  the  creditors,  of 
whom  he  was  himself  one.  *  *  If  for  any  reason  the  lands 
were  not  to  be  sold, — in  the  event,  for  instance,  of  the  widow 
taking  upon  herself  the  payment  of  debts,  as  she  might  well 
have  done, — she  was  to  hold  the  lands  discharged  of  the  burthen 
and  for  her  own  benefit.     *     *     * 

Besides,  it  is  well  settled  that  a  legacy  to  a  parent  for  the        [  406  ] 

(1)  12  K.  E.  227  (1  V.  &  B.  260). 
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WooDB  maintenance  of  a  child  is  a  good  gift  to  the  parent ;  so  that  if  the 
Woods.  child  dies  the  parent  will  nevertheless  be  entitled  to  the  legacy  : 
Hammond  v.  Neame  (l) ;  Robinson  v.  TickeU  (2) ;  and  the  words 
here  are  stronger  in  favoar  of  the  mother's  right,  the  gift  being 
to  her  expressly  towards  her  own  support,  as  well  as  that  of  the 
family.  The  son  came  of  age  in  the  year  1806;  his  eldest  sister, 
one  of  the  co-plaintiffs,  attained  twenty-one  in  the  year  1801 ; 
and  no  satisfactory  reason  is  assigned  for  the  extraordinary 
delay  in  the  assertion  of  this  claim. 

Sir  W.  Home  and  Mr.  0.  Andercbn,  contra  : 

This  is  not  a  devise  for  the  benefit  of  Elizabeth  Woods,  who  on 
the  face  of  the  will  is  stated  to  take  the  property  upon  trust. 
She  and  the  testator's  brother,  to  whom  jointly  the  authority  to 
sell  is  delegated,  upon  the  first  part  of  the  will  are  mere  trustees. 
[  407  J  *  *  The  children,  under  the  terms  of  this  bequest,  have  a 
substantial  interest  in  the  surplus  proceeds.  The  gift  of  the 
overplus  is  to  the  widow,  towards  the  support  of  herself  and  her 
family ;  and  if  the  land  had  not  been  sold,  it  would  remain 
subject  to  a  charge  for  their  joint  benefit.     *     *     * 

Mr.  Wigram,  in  reply. 

[■  4Qg  ]       The  Lord  Chancellor  [after  shortly  stating  the  substance  of  the 
bill,  and  reading  the  material  part  of  the  will :] 

Here  then  is  a  gift  of  the  real  and  personal  estate,  upon  trust 
to  sell  to  pay  debts,  a  trust  not  depending  upon  the  executors 
themselves.  The  testator,  indeed,  gives  them  the  discretion  to 
sell  or  not  to  sell,  as  most  advisable,  so  that  every  creditor  has 
his  money,  and  that  clause  would  interpose  a  discretion  to  mort- 
gage as  well  as  to  sell,  for  the  purpose  of  paying  debts,  but  the 
debts  were  to  be  paid  at  all  events ;  **  and  then,"  proceeds  the 
will,  "  if  sold,  the  overflush  to  my  wife  and  family." 

One  point  raised  upon  the  will  itself  was,  that  if  there  be  a 
trust  at  all,  it  is  a  trust  only  for  the  eldest  son.  Now  the  word 
**  family  "  is  capable  of  various  significations,  according  to  the 
context.  It  is  obvious  that  in  this  passage  the  testator  was 
dealing  with  the  surplus  of  the  purchase  money  after  a  sale ; 
(1)  18  E.  R.  15  (I  Swanst.  35).  (2)  7  R.  E.  5  (8  Ves.  142). 
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and  the  construction  contended  for  in  support  of  the  demurrer  Woods 
would  be,  that,  after  a  Bale  had  taken  place,  although  there  was  woods. 
a  trust  for  the  family,  the  heir  was  the  only  person  entitled  to 
receive  any  benefit  from  it.  The  testator,  however,  was  mani- 
festly dealing  with  the  property  in  contemplation  of  a  certain 
event,  the  event,  namely,  of  a  sale.  I  think  it  is  clear,  therefore, 
that,  in  the  construction  of  this  will,  the  expression  "  family '' 
cannot  be  confined  to  the  heir,  but  that  the  other  children  must 
be  considered  as  also  objects  of  the  testator's  bounty. 

It  is  equally  clear,  that  if  the  contemplated  event  took  place,  a 
trust,  as  between  the  widow  and  the  children,  would  be  created. 
The  cases  which  were  cited  in  support  of  the  demurrer  have  no 
appUcation  to  this  *point.  They  only  decide,  that  where  a  gift  is  [  *409  ] 
made  to  a  person,  and  a  trust  created  in  that  person,  the  Court 
may  safely  and  properly  pay  over  the  fund  to  the  individual  who 
is  such  trustee ;  but  they  are  far  from  deciding  that  the  person  to 
whom  the  payment  is  so  made  in  that  character,  shall  not  be 
accountable  for  the  fund  to  those  for  whose  benefit  the  trust 
is  created. 

It  has  been  contended  also,  that  upon  the  case  stated  in  the 
bill,  of  no  sale  or  no  valid  sale  having  been  made,  there  is  no 
equity  or  beneficial  interest  in  the  younger  children.  In  order  to 
lay  a  foimdation  for  that  argument,  it  must  appear  that  the 
younger  children  can,  by  no  possibility,  have  any  interest  in  the 
fond ;  for  if  they  have  any  interest  in  the  fund,  they  would  have 
a  right  to  such  an  account  as  is  sought  by  the  present  suit. 
Now  I  have  already  stated  it  to  be  my  clear  opinion,  that  in  a 
certain  event,  the  event,  namely,  of  a  sale,  the  widow  would  take 
the  property,  subject  to  a  trust ;  and  that  that  trust  would 
be  not  only  for  the  eldest  son,  but  also  for  the  other  members  of 
the  family. 

It  remains  only  to  be  considered,  therefore,  whether  the 
plaintifiis  so  state  their  case  that  the  contingency  referred  to 
may  arise,  and  I  am  of  opinion  that  they  do.  So  far,  indeed, 
from  treating  the  property  as  now  discharged  from  the  debts,  the 
biU  distinctly  represents  it  as  still  liable  to  the  burthen ;  for, 
instead  of  alleging  that  the  debts  have  been  paid,  it  seems,  on  the 
contrary,  to  assume  that  there  were  charges  remaining  outstanding 
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WooDB  and  unpaid.  If  that  be  so,  the  devised  estates  are  still  boond 
Woods.  to  satisfy  those  charges.  If  the  widow  had  no  absolute  right,  the 
other  defendant  can  have  no  right  to  the  property ;  and  nothing 
which  may  have  passed  between  himself  and  his  co-trustee  can 
affect  the  rights  of  those  claiming  beneficially  under  the  trust. 
[  *4io  ]  *The  allegation  with  respect  to  the  existence  of  debts  amounts 
to  this, — that  the  debts  were  paid  personally  by  the  defendant 
Woods,  thus  bringing  the  case  within  this  state  of  circumstances, 
— that  there  were  debts  to  be  paid  and  trusts  to  be  executed — 
that  there  existed  a  necessity  for  raising  money,  or  converting  the 
estate  into  money.  The  representation  in  the  bill  is,  in  effect, 
equivalent  to  a  direct  statement  that  there  was  a  necessity  for  a 
sale  ;  and  assuming  that  there  was  such  necessity,  it  is  impossible 
to  say  that  the  discretion  vested  in  the  trustees  as  to  the  mode  of 
raising  the  money  would  have  the  effect  of  altering  or  affecting 
the  rights  of  the  parties. 

I  avoid  expressing  an  opinion  as  to  any  state  of  circumstances 
other  than  that  which  appears  upon  the  face  of  the  bill.  I  am  of 
opinion  that  the  bill  does  shew  such  a  state  of  circumstances  that 
the  event  might  arise  in  which  a  sale  would  necessarily  take 
place;  and  that  in  that  state  of  circumstances  there  is  an  interest 
in  the  plaintiffs  entitling  them  to  ask  for  the  account  which  the 
bill  prays. 

I  cannot  think  that  the  lapse  of  time  has  any  effect  in  barring 
their  claim ;  for  the  life  interest  vested  in  the  widow  continued, 
and  still  continues,  to  subsist  as  to  part  of  the  property  devised ; 
and  the  bill  alleges  that  the  plaintiffs  were  induced  to  believe, 
from  the  circumstances  therein  stated,  that  they  had  not  any 
right  to  institute  proceedings  during  her  lifetime.  I  am  of 
opinion,  therefore,  that  the  Vicb-Chancellob's  order  was  right, 
and  that  the  appeal  must  be 

Dismissed  with  costs. 
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LOCKE  V.  SOUTHWOOD. 

(1  My.  &Cr.  41 1—422;  affirmed  sub  nom.  Bushy,  ZocAjc,  3  CI.  &  Fin.  721—735; 
S.  C.  9Bligh(N.  S.)l.) 

On  the  marriage  of  a  settloT,  who  afterwards  predeceased  his  wife, 
copyholds  were  settled  with  an  ultimate  limitation  in  default  of  issue 
UTing  at  the  death  of  the  survivor  of  the  husband  and  wife  to  the  use  of 
the  right  heirs  of  the  settlor :  Held,  that  the  limitation  took  effect  in 
favour  of  the  person  who  would  have  been  the  testator's  heir  if  he  had 
soryived  his  wife,  who  was  his  customary  heir  according  to  the  custom 
of  the  manor. 

By  articles  bearing  date  the  24th  of  April,  1769»  and  made 
between  Robert  Marke,  of  the  first  part,  Grace  Haddon,  spinster, 
of  the  second  part,  and  John  Haddon  and  John  Marke  (brother 
of  the  said  Robert  Marke),  as  trustees,  of  the  third  part,  reciting, 
that  a  marriage  was  soon  to  be  solemnized  between  the  said 
Robert  Marke  and  Grace  Haddon,  and  that  the  said  Robert 
Marke  was  then  lawfully  seised  to  him  and  his  heirs  and  assigns 
for  ever,  according  to  the  custom  of  the  manor  of  Taunton  Deane, 
[of  certain  premises  therein  particularly  described,  which  were 
parcel  of  the  customary  lands  of  inheritance  of  Taunton  Deane 
aforesaid,  it  was  declared  that,  in  consideration  of  the  said 
intended  marriage,  the  said  Robert  Marke  covenanted  to  convey 
and  assure  to  the  use  of  the  said  trustees,  or  their  heirs  and 
assigns  for  ever,  according  to  the  custom  of  the  said  manor,  all 
the  said  premises  upon  trust,  to  permit  the  said  Robert  Marke, 
his  heirs  and  assigns,  to  enjoy  the  said  premises  until  the  said 
marriage  ;  and  after  the  solemnization  thereof,  to  permit  him  and 
his  assigns  to  receive  the  rents  and  profits  thereof  for  his  life, 
he  rendering  therefore  all  rents  and  services  due  and  payable  in 
respect  of  the  premises  during  the  said  term ;  and  upon  further 
trust,  after  his  decease,  to  permit  the  said  Grace  Haddon  and  her 
assigns  to  receive  the  rents  and  profits  thereof  for  her  life,]  in 
case  she  should  survive  her  said  intended  ^husband,  and  in  full 
recompense  of  all  dower  and  thirds  which  she  might  otherwise 
h&ve,  claim,  or  challenge  in  or  out  of  any  of  the  freehold  lands, 
tenements,  or  hereditaments  of  the  said  Robert  Marke,  she  render- 
ing therefore  all  rents  [and  services  due  and]  payable  in  respect 
of  the  premises  aforesaid  during  the  said  term ;  and  upon  this 
farther  trust,  that  upon  and  after  the  death  of  the  survivor 
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Locke  of  them  the  said  Bobert  and  Grace,  the  said  trustees,  should 
souTHwooD.  surrender  into  the  hands  of  the  lord  of  the  said  manor  for  the 
time  being  the  [said  premises]  to  the  use  and  behoof  of  such 
children  of  the  marriage,  for  such  estates,  and  in  such  manner 
and  form  as  the  said  Bobert,  or  in  his  default  the  said  Grace, 
should  by  deed  or  will  appoint ;  and  in  default  of  such  appoint- 
ment then,  upon  trust,  to  surrender  the  said  [premises]  to  the  use 
of  all  and  every  the  child  and  children  of  the  body  of  the  said 
Bobert  on  the  body  of  the  said  Grace  lawfully  begotten,  their  heirs 
and  assigns  for  ever,  according  to  the  custom  of  the  manor  afore- 
said, as  tenants  in  common,  and  if  but  one  such  child,  then  to  the 
use  of  such  only  child,  his  or  her  heirs  and  assigns  for  ever, 
according  to  the  custom  of  the  said  manor ;  such  surrenders  to  be 
made  at  the  cosljs  and  charges  of  such  child  or  children  who  should 
be  entitled  to  take  the  same  by  virtue  thereof ;  and  in  default  of 
issue  of  the  said  Bobert  on  the  body  of  the  said  Grace,  that 
should  be  living  at  the  death  of  the  survivor  of  them,  then  upon 
this  special  trust  and  confidence,  that  the  said  trustees  should 
surrender  into  the  hands  of  the  lord  of  the  manor  aforesaid  for 
the  time  being  all  and  singular  the  said  [premises]  to  the  use  and 
behoof  of  the  right  heirs  of  the  said  Bobert  Marke  for  ever, 
according  to  the  custom  of  the  said  manor,  such  surrender  or 
surrenders  last  mentioned,  to  be  made  at  the  costs  and  charges 
[  •*!*  ]  in  all  things  of  such  person  or  persons  *who,  by  virtue  of  the 
last-mentioned  condition  or  limitation,  should  be  entitled  to  take 
the  same. 

On  the  26th  of  April,  1769,  a  surrender,  upon  the  conditions  and 
uses  expressed  in  the  marriage  articles,  was  made  to  the  use  of 
the  trustees,  who  were  thereupon  duly  admitted  by  the  lord  as 
tenants  of  the  customary  estates  comprised  in  the  articles ;  and 
the  marriage  between  Bobert  Marke  and  Grace  Haddon  shortly 
afterwards  took  effect.  They  had  issue,  one  child  only,  a 
daughter  named  Elizabeth  Marke.  Bobert  Marke  the  settlor 
died  in  the  year  1779,  without  having  made  any  valid  appoint- 
ment under  the  articles,  leaving  his  daughter  Elizabeth,  and 
widow  Grace,  surviving  him.  After  his  death  the  widow  inter- 
married with  one  James  Turner,  who  survived  her,  and  by  whom 
she  left  two  sons,  John  Haddon  Turner  and  James  Turner  the 
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yoanger.     Grace  Turner  continued  under  the  settlement  to  hold       Locke 
and  enjoy  the  customary  estates  down  to  the  period  of  her  death,    southwood. 
which   took   place  on   the  6th  of  February,  1819.     Elizabeth 
Marke,  the  daughter,  died  in  the  year  1812,  without  having 
ever  been  married. 

The  bill  was  filed  by  Susannah  Locke,  the  youngest  sister  of 
Robert  Marke  the  settlor,  against  Thomas  Southwood,  who  had 
purchased,  for  valuable  consideration,  but  with  notice  of  the 
settlement,  certain  portions  of  the  property  comprised  in  the 
marriage  articles,  and  who  was  also  the  lord  of  the  manor  of 
Taunton  Deane. 

The  bill,  after  setting  forth  the  marriage  articles,  and  stating 
the  facts  already  mentioned,  went  on  to  allege  that  the  settlor 
left  no  issue  except  Elizabeth  Marke,  and  that  he  left  no  brother 
surviving  him;  and  that  the  plaintiff  was  his  youngest  sister, 
and  that,  as  such  youngest  sister,  she  became  and  was  at  the 
time  of  the  *death  of  Grace  Marke  (afterwards  Grace  Turner),  [  •4i5  ] 
and  was  now  the  heiress  of  Robert  Marke,  according  to  the 
custom  of  the  manor  ;  and  that,  as  such  customary  heiress,  she, 
upon  the  death  of  Grace  Marke,  became  and  was  entitled  to  the 
customary  premises,  under  and  by  virtue  of  the  trusts  expressed 
in  the  articles.  The  bill  then  stated  that  the  legal  estate  in 
the  premises  had,  by  virtue  of  certain  mesne  surrenders  and 
admittances,  become  and  was  now  vested  in  the  defendant.  The 
bill  charged  that,  according  to  the  true  construction  of  the 
marriage  articles,  the  customary  premises  were,  upon  the  death 
of  the  survivor  of  Robert  Marke  and  Grace  his  wife,  without 
leaving  issue  of  their  marriage  then  living,  to  be  surrendered  to 
the  use  of  the  person  or  persons  who  should  then  be  the  customary 
heir  or  heirs  of  Robert  Marke.  The  bill  prayed  a  declaration, 
that  the  plaintiff  was  entitled  in  equity  to  the  customary  premises, 
aud  that  the  defendant  might  be  decreed  to  surrender  the  same 
to  her  and  her  heirs  and  assigns. 

The  answer  of  the  defendant,  after  admitting  the  marriage 
articles  and  the  other  matters  of  fact  stated  in  the  bill,  proceeded 
to  set  forth  the  nature  of  the  defendant's  title,  which  he  derived 
under  surrenders  made  to  him  by  the  person  in  whom  the  legal 
estate  had  become  vested,  with  the  concurrence  of  the  customary 
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LocKB  heir  of  Grace  Turner,  and  of  the  devisee  under  the  will  of 
SouTHwooD.  Elizabeth  Marke.  The  answer  went  on  to  admit,  that  according 
to  the  defendant's  belief,  Bobert  Marke  left  no  brother  surviving 
him,  and  that  the  plaintiff  was  his  youngest  sister;  it  also 
admitted,  that  as  such  youngest  sister,  she  became  and  was  at 
the  time  of  the  death  of  Grace  Marke,  heiress  of  Bobert  Marke, 
according  to  the  custom  of  the  manor ;  but  it  alleged  that,  by 
[  **16  ]  the  custom  of  the  manor,  the  widow  of  a  tenant  *dying  seised  of 
customary  lands,  parcel  of  the  manor,  was  heir  of  such  lands  to 
her  and  her  heirs  absolutely,  and  that  Grace  Marke  was  there- 
fore, at  the  time  of  the  death  of  Bobert  Marke,  his  heiress 
according  to  the  custom  of  the  manor ;  and  the  defendant,  for 
the  reasons  aforesaid,  denied  that  the  plaintiff,  as  ^  such 
customary  heiress,  did,  upon  the  death  of  Grace  Marke,  become 
or  was  now  entitled  to  the  customary  premises.  The  defendant 
admitted,  that  the  legal  estate  in  the  customary  premises  was 
then  vested  in  him,  and  that  he  was  also  the  lord  of  the  manor ; 
and  he  submitted  that  he  was  not  a  trustee  of  the  legal  estate  of 
the  premises  upon  the  trusts  of  the  marriage  articles  ;  and  that 
the  premises  were  not,  according  to  the  true  construction  of  the 
articles,  upon  the  death  of  the  survivor  of  Bobert  Marke  and 
Grace  his  wife,  without  leaving  issue  of  the  marriage  then  living, 
to  be  surrendered  to  the  person  or  persons  who  should  then  be 
customary  heir  or  heirs  of  the  said  Bobert  Marke,  as  in  the 
bill  alleged. 

The  plaintiff  filed  a  replication  to  the  answer,  but  did  not 
examine  any  witnesses,  or  adduce  any  other  evidence  in  support 
of  the  bill.  Copies  of  the  various  surrenders  and  admittances  on 
which  the  defendant  relied  were  admitted  by  the  plaintiff. 

The  Yice-Chancellob,  at  the  hearing  of  the  cause,  made  a 
decree  according  to  the  prayer  of  the  bill,  and  the  defendant 
thereupon  presented  a  petition  of  appeal. 

Sir  Edward  Sugden  and  Mr,  Jacob,  for  the  plaintiff    *     * 

[  417  ]       submitted  that  the  party  who  was  to  take  the  property  under  the 

ultimate  limitation,  was  the  individual  who  happened  to  fill  the 

character  of  customary  heir  of  the  settlor  at  the  determination 

of  the  contingency  previously  expressed ;  that  is  to  say,  in  the 
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events  which  had  happened,  on  the  death  of  the  widow  of  the       lookb 
settlor   leaving  no    issue   of    the    marriage.     *     *     Ward  v.  southwood. 
Bradley  (l). 

The  Solicitor-Oeneral  (Sir  W.  Home)^  Mr.  Treslove^  and 
Mr.  Preston^  in  support  of  the  appeal : 

The  ultimate  limitation  in  the  marriage  articles,  in  default  of 
issue  of  the  body  of  Bobert  Marke,  the  settlor,  on  the  body  of 
Grace  Haddon,  living  at  the  death  of  the  survivor  of  them  the 
said  Bobert  and  Grace,  to  the  *use  of  the  right  heirs  of  the  said  [  *418  ] 
Bobert  Marke  for  ever,  according  to  the  custom  of  the  manor,  is 
DO  more  than  a  reservation  of  the  settlor's  old  estate,  revesting 
that  estate  in  him,  subject  to  the  previous  limitations ;  and  upon 
his  death,  the  estate  descended  to,  and  vested  in,  his  widow,  who 
survived  him,  as  his  heir  according  to  the  custom.  *  *  A 
limitation  to  the  right  heirs  of  the  grantor  continues  in  himself 
as  the  reversion  in  fee :  Fenwick  v.  Mitforth  (2),  Earl  of  Bedford's 
case  (8).     ♦     *     * 

It  is  absurd  to  suppose  that  the  settlor  could  have  meant  [  ^^^  ] 
to  make  such  a  settlement  of  his  own  estate,  that,  if  his  wife 
died  the  very  day  after  the  marriage,  his  interest  should  be 
irrevocably  cut  down  to  a  mere  life  estate,  especially  in  favour 
of  a  person  uncertain  and  undefinable  during  his  lifetime,  and 
from  whom  no  consideration  moved  either  directly  or  indirectly. 
That  it  was  not  intended  to  provide  by  these  articles  for  any 
person  or  object  unconnected  with  the  marriage,  is  manifest  from 
the  very  first  trust  expressed  in  them, — the  trust  by  which  the 
settlor,  his  heirs  and  assigns,  are  permitted  to  hold  and  enjoy 
the  premises,  until  the  marriage  takes  effect.     *    *    * 

Doubtless,  a  limitation  to  right  heirs  may  be  construed  to  mean 
right  heirs  at  a  particular  time,  as  was  the  case  in  Cholmondeley 
V.  CUnton  (4),  where  the  sense  of  the  context  rendered  such 
a  construction  imperative  ;  but,  even  in  a  will,  nothing  but  the 
strongest  and  most  distinct  expressions  have  been  considered 
sufficient  for  that  purpose:  HoUoway  v.  Holloway  (6). 

(1)  2  Vera.  28.  (4)  22  E.  E.  84  (2  Jac.  &  W.  1). 

(2)  Mod.  284.  (5)  5  E.  E.  81  (5  Ves.  399). 

(3)  Mod.  718. 

B.B. — ^voL.  xun.  15 
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liOOKE  Sir  Edward  Sugden,  in  reply,  referred  to  Goring  v.  Nash  (i) 

BoiTTHwooD.   and  Clavering  v.  Clavering  (2),  to  shew  that  the  Court  would  give 

[  420  ]       effect  to  marriage  articles  beyond  the  immediate  purpose  for 

which  they  were  entered  into,  and  for  the  benefit  of  volunteers ; 

and  he  submitted  that  CholmondeUy  v.  Clinton,  so  far  from  being 

adverse,  was  in  the  plaintiff's  favour. 

Jwie  20.      Lord  Chancbllob  Bbougham  : 

This  is  a  very  singular  case,  arising  out  of  a  custom  in  the 
manor  of  Taunton  Deane,  by  which  a  widow  succeeds  as  heir  to 
her  husband,  to  the  exclusion  of  the  issue.  Such  being  the 
custom  of  this  manor,  a  plaintiff  comes  forward,  who  is  the 
youngest  sister  of  the  deceased  husband,  and  who  became  his 
customary  heiress  at  the  death  of  the  widow  (for  a  custom 
similar  to  the  tenure  by  borough  English  also  obtains  in  this 
manor),  and  who,  as  such  heiress,  claims  certain  customary 
estates  within  the  manor,  under  the  limitations  of  the  settlement 
which  I  am  about  to  state.  The  other  party  to  the  suit  is  a 
purchaser  for  valuable  consideration,  with  notice,  who  claims 
under  the  widow  and  daughter  of  the  settlor.  The  settlement 
gives  an  ultimate  remainder  in  the  equitable,  not  in  the  legal 
estate,  to  the  right  heirs  of  the  settlor,  who  was  a  person  of  the 
name  of  Robert  Marke ;  and  the  question  is,  whether  the  right 
heirs  to  whom  this  remainder  is  limited  are  the  right  heirs  of 
the  settlor  at  his  death,  or  his  right  heirs  at  the  time  of  the 
happening  of  the  contingency  upon  which  this  limitation  is  to 
take  effect ;  in  other  words,  whether  the  widow  or  the  youngest 
sister  of  the  settlor  is  entitled  under  this  ultimate  limitation. 
[  421  ]  Every  thing  depends,  therefore,  upon  the  ultimate  limitation, 

which  is  to  this  effect :  The  settlor,  first  of  all,  for  the  better 
support  and  maintenance  of  his  intended  wife  Grace,  and  in  full 
satisfaction  and  bar  of  all  dower  and  thirds,  limits  the  estates  in 
question  to  the  use  of  himself  and  the  said  Grace  for  life,  and 
after  the  death  of  the  survivor  of  them,  to  the  use  of  their  issue  ; 
and,  in  default  of  issue  of  the  body  of  the  said  Robert  Marke  on 
the  body  of  the  said  Grace  Haddon  lawfully  to  be  begotten,  that 

(1)  3  Atk.  186.  (2)  2  Vera.  473. 
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should  be  living  at  the  time  of  the  death  of  the  sarvivor  of  them,  Locke 
upon  this  further  special  trust,  that  the  trustees,  or  the  survivor  southwood. 
of  them,  should  surrender  the  said  estates  into  the  hands  of  the 
lord  of  the  manor,  to  the  use  and  behoof  of  the  right  heirs  of 
the  said  Robert  Marke,  according  to  the  custom  of  the  manor ; 
''  such  surrender  or  surrenders  last  mentioned  to  be  made  at  the 
costs  and  charges  in  all  things  of  such  person  or  persons,  who,  by 
virtue  of  the  last  mentioned  condition  or  limitation,  should  be 
entitled  to  take  the  same." 

Now  it  is  to  be  particularly  observed,  that  in  this  case  a 
surrender  is  directed  to  be  made  in  favour  of  the  issue  at  the 
time  of  the  death  of  the  survivor  of  the  parents ;  and  in  default 
of  issue  which  shall  be  living  at  the  time  of  the  death  of  the 
surviving  parent,  a  surrender  is  directed  to  be  made  to  the  right 
heirs  of  the  settlor  according  to  the  custom  of  the  manor ;  such 
surrender  to  be  made  at  the  costs  and  charges  in  all  things  of 
the  person  or  persons  who  shall  be  entitled  under  the  ultimate 
limitation.  In  this  limitation  it  seems  to  me  to  be  perfectly 
clear,  that  the  intention  of  the  settlor  was,  that  the  estate  should 
go  to  him  or  her  who  should  answer  the  description  of  his  right 
heir  according  to  the  custom  of  the  manor  at  a  given  period, 
namely,  *the  death  of  Grace  without  issue  of  the  marriage  living  [  *422  ] 
at  the  time  of  such  death. 

Considering  the  plain  indication  of  the  settlor's  intention, 
arising  from  the  circumstance  of  his  giving  a  life-estate  to  his 
wife,  of  his  making  a  provision  for  her  in  bar  of  all  dower, — 
tying  himself  up,  therefore,  from  the  power  of  making  any  future 
settlement  of  the  property ;  considering,  further,  that  it  was  not 
very  likely  that  he  contemplated  the  event  of  his  wife  succeeding 
to  this  estate  as  his  customary  heir,  while  it  was  obviously  his 
intention  that  the  ultimate  Limitation  should  take  effect  in  the 
event  of  a  failure  of  issue  of  their  bodies ;  I  am,  upon  these 
grounds,  of  opinion  that  the  decision  of  the  Yice-Ghancellor  is 
eorrect,  and  ought  to  be  affirmed. 

This  cause,  under  the  name  of  Bv4!h  v.  Locke,  was  afterwards 
heard  on  appeal  in  the  House  of  Lords,  by  the  Lord  Chancellor 
and  by  Lord  Wynpord  (as  reported  in  8  CI.  &  Fin.  721),  on  the 
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Looks       25th  of  Jane  and  4th  of  July,  1884.    At  the  conclusion  of  the 

SouTHwooD.   argument,  Lord  Wynford  stated  that  he  had  not  formed  any 

decided  opinion  on  the  case,  and  at  his  request  the  case  was 

adjourned.     When  the   case  came  on  again,  on   the  6th  of 

September,   1885,   Lord   Brougham,  in  the  absence  of  Lord 

Wynpord,  affirmed  his  own  decree,  saying : 

1835.  The  case  appeared  to  me,  even  if  it  were  "^heard  on  the  point 

r  8  ciTft  Fin    ^'  '^^  ^*^^  *^  ^  involved  in  it,  not  to  admit  of  any  reasonable 

734]         doubt.     I  have  carefully  considered  the  case.    I  considered  it  at 

'-      ^  -*      the  time  of  the  argument,  and  I  concurred  in  advising  your 

Lordships  to  postpone  your  judgment  in  consequence  of   the 

doubt  then  entertained  by  my  noble  and  learned  friend  Lord 

Wynford.    It  has  stood  over  a  whole  session,  and  it  is  hardly 

fair  to  the  parties  interested  in  the  judgment  to  put  it  off  longer. 

From  the  state  of  health  of  my  noble  and  learned  friend,  it  is 

all  but  certain  that  he  cannot  attend  here  during  this  session, 

and  it  is  very  doubtful,  for  the  same  reason,  whether  he  will  be 

able  to  attend  next  session.    Under  these  circumstances,  and 

having  no  doubt  on  my  own  mind  of  the  correctness  of  the 

decision  appealed  from,  I  think  I  should  not  discharge  my  duty 

if  I  did  not  now  advise  your  Lordships  to  affirm  that  decision  ; 

but  I  do  not  advise  your  Lordships  to  give  the  respondent 

any    costs,  because   my  noble  and   learned    friend   expressed 

a  doubt  whether  it   was    not  a  case  fit  for  the  opinion  of 

the  Judges. 

Ordered  accordingly,  that  the  judgment  complained  of  be 
affirmed,  without  costs  (i). 

(1)  See  the  following  case. 
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LOCKE  V.  COLMAN.  isss. 

Jan.  20,  27. 
(1  My.  &  Cr.  423-433 ;  further  proceedings,  2  My.  &  Or.  42,  635.)  

A  custom  in  a  manor,  that  on  the  death  of  a  person  seised  of  property  Y.^,     ^ 

within  the  manor,  leaving  no  widow,  child,  or  brother,  the  youngest  q^  AoDeaL 

sistar  shall  inherit,  will  not  be  held  to  exclude  the  issue  of  a  deceased  ^^^.^ 

brother,  imless  the  custom  is  expressly  proved   to  extend  to  that  Cottenham, 

particular  case.  L*0. 

An  issue  directed  for  the  purpose  of  trying  the  custom.  [  *23  ] 

This  was  a  bill  filed  by  Susannah  Locke,  the  plaintiff  in  the 
cause  of  Locke  v.  Southwood  (i),  for  the  purpose  of  recovering 
from  Matthew  Colman  and  Sarah  Colman  certain  other  portions 
of  the  customary  premises  situate  within  the  manor  of  Taunton 
Deane,  and  comprised  in  the  same  marriage  articles.  The 
Golmans  stood  in  the  same  situation  with  Southwood,  being 
purchasers  for  valuable  consideration,  who  derived  title  under 
surrenders  made  by  the  person  in  whom  the  legal  estate  was 
vested,  with  the  concurrence  of  the  customary  heir  of  Grace 
Tomer,  the  settlor's  widow,  and  of  the  devisee  under  the  will  of 
Elizabeth  Marke,  his  daughter. 

The  case  made  by  the  bill  was,  mutatis  mutandis^  the  same  in 
substance  as  that  in  the  suit  of  Locke  v.  Southwood.  The  custom 
of  the  manor,  as  to  inheritance,  was  stated  to  be,  that  upon  the 
death  of  a  person  seised  in  fee  according  to  the  custom,  and 
leaving  no  wife  or  children  and  no  brother  surviving  him,  the 
customary  estates  descended  upon  his  youngest  sister,  and  the 
plaintiff  was  alleged  to  be  such  youngest  sister. 

The  answers  of  the  defendants  *  *  stated  that  the  defendant  [  424  ] 
was  informed  that  Bobert  Marke  had  a  brother  John  Marke,  who 
died  leaving  issue  two  sons,  John  and  Bobert,  the  youngest  of 
whom,  Bobert,  would,  in  the  event  of  Bobert  Marke  the  settlor 
not  having  left  a  widow,  have  been  his  customary  heir ;  and  that 
Bobert  Marke,  the  son  of  John,  left  John  his  youngest  *son,  who  [  ♦426  ] 
would  now  be  the  heir  of  Bobert  Marke  the  settlor  if  he  had  not 
left  a  widow ;  and  the  defendant  said  he  was  advised  and  believed 
that,  for  the  reasons  aforesaid,  the  plaintiff  was  not  the  heir  of 
Kobert  Marke  according  to  the  custom. 

(1)  See  the  preceding  case. 
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Locke  The  answer  was  replied  to,  and  evidence  was  gone  into  on 

CoLMAN.      both  sides.     *    *     * 

The  Yioe-Ghamoellob  having  made  a  declaration  that  the 
plaintiff  was  entitled  to  the  premises  claimed  by  the  bill,  and 
decreed  that  the  defendants  should  deliver  up  possession  and 
sarrender  the  property  to  the  plaintiff,  an  appeal  was  brought 
against  that  decision. 


Mr.  Jacob  and  Mr.  Blake,  in  support  of  the  decree. 


*   ♦   * 


[426]  Sir  W.  Home,  Mr.  Preston,  and   Mr.  J.   B.  Parry,  for 

the  appeal : 

[  427  ]  *    *    This  was  not  a  case  of  what  might  be  called  a  common 

law  custom,  like  the  custom  of  gavelkind  or  borough  English, 
though  strongly  resembling  the  latter:  it  was  the  case  of  a 
custom  in  a  particular  manor,  and  the  question  would  be,  whether 
in  such  a  case  the  issue  of  a  deceased  brother  were  excluded  by 
a  surviving  sister.  Now,  upon  the  authority  of  Clements  v. 
Scvdamore  (1),  it  was  clear  that  unless  a  custom  to  that  effect 
was  distinctly  alleged,  the  brother's  children  were  not  to  be  so 
excluded.  It  had  not  been  shewn  that  in  this  manor  the  claim 
of  the  issue  of  a  brother,  jure  representationis,  had  ever  been 
postponed  eo  nomine  to  the  claim  of  a  surviving  sister;  and 
where  the  custom  of  the  manor  was  silent,  the  Court  would 
presume  that  the  descent  was  according  to  the  course  of  the 
common  law :  Denn  v.  Spray  (2).     *     *     * 

[  428  ]  Mr.  Jacob,  in  reply. 

[Thb  Lord  Chancellor,  after  commenting  upon  the  evidence 
and  upon  the  cases  which  had  been  referred  to,  said :] 

[  482  ]  It  is  clear,  therefore,  that  what  is  proved  in  this  case  to  be 

the  custom,  does  not  of  necessity  exclude  the  extension  of  the 
custom  to  the  issue  of  a  deceased  brother. 

Whether  there  be  more  or  less  probability  of  this  claim  being 
established  is  not  material.     The  plaintiff,  in  order  to  recover, 

(1)  1  P.  Wms.  63;  6  Mod.  120.  (2)  1  E.  E.  250  (1  T.  R.  466). 
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most  negative  the  title  of  the  issae  of  the  brother,  as  she  is 
claiming  in  derogation  of  the  common  law. 

I  am  of  opinion  that  she  has  not  proved  this ;  and  that  there 
must,  therefore,  be  an  issue  to  try  who  was  *the  heir  of  Robert 
Marke,  according  to  the  custom  of  the  manor  of  Taunton 
Deane;  the  parties  admitting,  for  the  purpose  of  the  trial, 
that  Robert  Marke  survived  his  wife,  and  died  on  the  5th  of 
February,  1819. 

[Note. — Th€  result  of  the  issue  was  a  verdict  in  favour  of 
the  defendant,  as  reported  in  2  My.  &  Gr.  42 ;  the  same  result 
followed  upon  a  new  trial,  as  reported  in  2  My.  &  Or.  685, 
where  the  Lord  Chanobllob  expressed  his  entire  approval  of 
the  verdict. — 0.  A.  8.] 


Locke 

V. 
OOLMAN. 

[  •483] 


SQUIRE  V.  CAMPBELL. 

(1  My.  &  Cr.  459—486;  8.  0.  6  L.  J.  (N.  S.)  Ch.  41.) 

An  Act  of  Parliament  empowered  the  Commissioners  of  Woods  and 
Forests  to  make  certain  new  streets  according  to  a  particular  plan 
therein  referred  to,  and  to  lease,  and  to  enter  into  agreements  for 
leasing,  the  ground  in  the  lines  of  the  new  streets.  Under  this  power 
leasee  were  granted  of  two  plots  of  ground,  upon  which  the  lessees 
erected  two  particular  houses  in  the  line  of  one  of  the  new  streets.  Each 
of  the  leases  described  the  plot  of  ground  which  it  demised  as  being 
*'  on  the  north  side  of  a  new  street  then  forming  there,  called,"  &o., 
and  as  '*  fronting  towards  the  south  on  the  said  new  street."  The  plan 
referred  to  in  the  Act  of  Parliament  exhibited  an  open  space  in  front  of 
the  sites  of  these  houses ;  but  that  plan  was  not  mentioned  in  either 
of  the  leases. 

The  intended  streets  were  completed,  and  the  space  in  front  of  the 
houses  was  left  open.  The  Oonmiissioners  of  Woods  and  Forests,  and 
the  Paying  Committee  of  the  parish,  afterwards  gaye  permission  to  cer- 
tain persons  to  erect  an  equestrian  statue  in  the  open  space,  and  those 
persons  proceeded  to  place  it  upon  a  part  of  that  open  space,  but  without 
interfering  with  the  line  of  the  carriage  way  of  the  new  street  in  which 
the  houses  stood.  The  lessees  of  the  houses  thereupon  filed  a  bill  to 
restrain  the  erection  of  the  statue,  aUeging  that,  upon  the  treaty  for 
the  leases,  the  lessees  were  shewn  the  plan  of  the  intended  new  street 
and  parts  adjacent,  by  which  it  appeared  that  the  space  in  question 
was  to  be  quite  open  and  free  from  all  obstructions,  and  that  it  was 
upon  the  treaty  represented  and  stated,  that  opposite  the  two  houses 
a  free  passage  would  be  left  of  certain  dimensions,  which  would  be 
contracted  by  the  erection  of  the  statue;   they  also  alleged,  that  the 


1886. 

July  20,  21, 

27. 

Lord 

COTTENHAM, 
L.C. 
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BQtriBE  proposed  erection  would  diminiah  the  yalue  of  their  property,  and  be  a 

V.  public  and  a  private  nuisance : 

CuMPBBLii.  Held,  that  these  drcumstanoes  did  not  entitle  the  lessees  to  an 

injunction  to  restrain  the  erection  of  the  statue. 

By  the  Act  58  Geo.  III.  c.  121,  intituled  ''An  Act  for  making 
a  more  convenient  communication  from  Marylebone  Park  and 

[  •460  ]  the  Northern  Parts  of  the  Metropolis,  ♦in  the  parish  of  St. 
Marylebone,  to  Charing  Gross,  within  the  liberty  of  WestminBter, 
and  for  making  a  more  convenient  Sewage  for  the  same,"  after 
reciting  that  it  would  be  of  great  accommodation  to  the  public, 
and  be  the  means  of  opening  a  more  easy  and  ready  communi- 
cation from  Marylebone  Park  and  from  the  northern  parts  of 
the  metropolis  to  Charing  Cross,  if,  among  other  things,  ''pro- 
visions were  made  for  widening  the  east  end  of  Pall  Mall,  and 
for  continuing  the  same  eastward  by  a  new  street  into  St.  Martin's 
Lane,  terminating  at  the  portico  of  St.  Martin's  Church ;  and  for 
widening  Cockspur  Street  from  the  south  end  of  the  Haymarket 
to  Charing  Cross,  and  for  forming  an  open  square  in  the  King's 
Mews,  opposite  Charing  Cross,"  it  was  enacted,  that  the  Com- 
missioners for  the  time  being  of  his  Majesty's  Woods,  Forests, 
and  Land  Revenues,  should  be  Commissioners  for  carrying  the 
Act  into  execution  ;  and  then,  by  the  third  section,  after  reciting 
that  a  map  or  plan  describing  the  lines  of  the  streets,  squares, 
circusses,  ways,  passages,  and  places,  and  the  land  and  pre- 
mises,  through  which  the  proposed  alterations  and  improvements 
were  to  be  made  or  carried  by  virtue  of  that  Act,  together  with 
a  book  of  reference  containing  a  list  of  the  names  of  the  owners 
and  occupiers  of  such  lands  and  premises,  had  been  made  for 
the  purpose  of  being  deposited  at  the  office  of  the  Commissioners 
of  Woods  and  Forests,  it  was  enacted,  that  the  said  map  or 
plan  and  book  of  reference,  after  the  same  should  have  been 
authenticated  by  the  signature  of  the  Speaker  of  the  House  of 
Commons,  should  be  deposited  and  remain  with  the  Commis- 
sioners of  Woods  and  Forests,  and  that  a  copy  thereof,  signed 
by  the  Speaker,  should  be  deposited  in  the  Parliament  Office, 
and  that  another  copy  so  signed  should  be  deposited  with  the 
clerk  of  the  peace  of  the  county  of  Middlesex,  within  three 

[  *46i  ]       months  after  the  passing  of  the  ♦Act,  to  the  end  that  all  persons 
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might  inspect  and  peruse  the  same,  and  take  extracts  or  copies       Squirb 
thereof  at  their  will  and  pleasure,  paying  certain  fees  therein    oahpbbll. 
mentioned ;  and  that  the  Commissioners,  in  making  the  altera- 
tions and  improvements  should  not  deviate,  between  Piccadilly 
and  Oxford  Street,  more  than  twenty  yards,  nor  in  any  other 
place  more  than  ten  yards,  from  the  lines  described  in  the 
map  or  plan,  without  the  consent  in  writing  of  the  persons 
throngh  whose  lands  or  premises  such  deviation  should  be  made : 
and  it  was  also  enacted,  that  it  should  not  be  lawful  for  the 
Commissioners  to  make  any  such  deviation  in  any  case  in  which 
any  agreement  in  relation  to  the  line  of  the  said  street  should 
have  been  made  by  or  on  behalf  of  the  Commissioners  with  any 
person  or  persons  interested  in  the  houses  or  premises  within  the 
limits  of  the  said  map  or  plan,  unless  with  the  consent  in  writing 
of  such  person  or  persons.    The  Act  then  authorised  the  Com- 
missioners, with  the  consent  of  any  three  or  more  of  the  Lords  of 
the  Treasury,  to  make  the  intended  streets,  squares,  &c.,  over  the 
several  lands  and  premises  described  in  the  map  or  plan  and  book 
of  reference ;  and  in  conformity  to  the  lines  described  in  such  map 
or  plan,  and  to  such  deviation  therefrom  as  therein  mentioned. 
The  Act  empowered  the  Commissioners,  with  the  consent  of  any 
three  or  more  of  the  Lords  of  the  Treasury,  to  purchase  the 
premises  described  or  comprised  in  the  map  or  plan  and  in  the 
book  of  reference  or  in  the  deviation  thereinbefore  mentioned. 

It  was  also  enacted,  that  it  should  be  lawful  for  the  Com- 
missioners, with  the  consent  in  writing  of  any  three  or  more 
of  the  Lords  of  the  Treasury,  to  demise  or  lease,  *  *  any 
part  *of  the  houses,  buildings,  lands,  tenements,  and  heredita-  [  *462  ] 
ments  to  be  purchased,  erected,  built,  altered,  repaired,  and 
improved  by  virtue  of  the  Act,  for  any  term  or  terms  of  years 
not  exceeding  ninety-nine  years  from  the  making  thereof. 

[Pursuant  to  this  power,  by  an  indenture  of  lease  dated  the 
5th  of  July,  1824,  the  Commissioners  of  Woods  and  Forests  duly 
demised  to  Douglas  Kinnaird,  for  ninety-nine  years  from  the 
fifth  of  April,  1821,  a  piece  of  ground  on  the  north  side  of  a  new 
street  then  forming  there  called  Pall  Mall  East,  and  intended 
as  a  continuation  of  Pall  Mall  from  the  Haymarket  aforesaid 
towards  St.  Martin's  Church,  fronting  towards  the  south  on  the 
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Squire       said  new  street,  delineated  in  the  plan  thereto,  together  with  the 
Campbell,    dwelling-house  then  standing  on  part  thereof,  which  dwelling- 
house  was  known  as  No.  1  on  the  north  side  of  the  said  new 
street  called  Pall  Mall  East,  and  was  the  comer  house  of  the 
said  new  street,  and  of  the  Haymarket.] 
[  468  ]  By  another  indenture  of  lease  of  the  same  date,  the  Com- 

missioners of  Woods  and  Forests,  by  virtue  of  the  before- 
mentioned  Act,  demised  an  immediately  adjoining  plot  of  ground, 
also  fronting  south  on  the  new  street,  called  Pall  Mall  East, 
together  with  the  house  then  erected  thereon,  to  the  plaintiff 
John  Squire,  for  a  similar  term  of  ninety-nine  years. 

The  premises  comprised  in  the  lease  to  Douglas  Einnaird 
afterwards  became  vested  in  the  plaintiffs  Bichard  Williams, 
Edward  Hosier  Williams,  and  John  Allan  Powell;  and  the 
plaintiffs  John  Squire,  Bichard  Williams,  Frederick  Squire,  and 
Frederick  Williams,  carried  on  and  did  still  carry  on  business 
there  as  bankers,  under  the  firm  of  Bansom  &  Go.  The  house 
comprised  in  the  lease  to  John  Squire  had  ever  since  its  erection 
been  and  still  was  occupied  by  him. 

The  following  is  a  description  of  the  vicinity  of  the  houses 
comprised  in  the  leases  before  mentioned,  after  the  alteration 
contemplated  by  the  Act  of  Parliament  had  been  completed. 

From  the  eastern  extremity  of  Fall  Mall  three  other  streets 
proceeded:  namely,  the  Haymarket,  which  ran  towards  the 
north;  Pall  Mall  East,  which  continued  the  line  of  Pall  Mall, 
towards  the  east ;  and  Gockspur  Street,  which  diverged  in  a 
south-easterly  direction  towards  Charing  Cross.  The  line  of 
houses  on  the  northern  side  of  Pall  Mall  East  formed  an 
immediate  continuation  of  Pall  Mall  from  the  southern  extremity 
of  the  Haymarket,  beginning  with  the  two  houses  of  the 
plaintiffs ;  and  the  line  of  houses  on  the  southernmost  side  of 
Cockspur  Street  ran  on,  without  any  interval,  from  the  eastern 
extremity  of  Pali  Mall ;  but  the  lines  of  houses  on  the  southern 
[  ♦464  ]  side  of  Pall  Mall  East  and  the  northernmost  *side  of  Cockspur 
Street,  did  not  commence  immediately  from  the  eastern  extremity 
of  Pall  Mall,  so  that  an  open  space,  of  a  triangular  form,  was 
there  left,  in  front  of  the  plaintiffs'  houses,  between  the  line  of 
Pall  Mall  East  and  the  line  of  Cockspur  Street. 
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A  subscription  having  been  set  on  foot  for  the  purpose  of  Squire 
erecting  an  equestrian  statue  of  King  George  the '  Third,  the  Campbell. 
statue  was  completed  by  Mr.  Wyatt.  The  committee  of  the 
body  of  subscribers  to  the  erection  of  the  statue  were  anxious 
that  it  should  be  placed  upon  the  open  space  before  described, 
and  his  Majesty  having  signified  his  approbation  of  the  intended 
site,  Sir  John  Campbell,  the  honorary  secretary  of  the  committee 
of  subscribers,  applied  to  the  Paving  Committee  of  the  parish  of 
St.  Martin  in  the  Fields,  in  which  the  place  in  question  was 
situated,  for  permission  to  break  up  the  pavement,  in  order 
to  build  a  pedestal  upon  which  the  statue  might  be  placed,  and 
to  surround  the  pedestal  with  an  iron  fence  or  railing.  This 
permission  was  granted,  upon  the  condition  that  the  Com- 
missioners of  Woods  and  Forests  would  undertake  to  repair  and 
light  the  statue  and  the  railing  by  which  it  should  be  surrounded ; 
which  the  Commissioners  of  Woods  and  Forests  undertook  to 
do  accordingly.  A  licence  was  then  granted,  by  the  direction  of 
the  Paving  Committee,  to  Philip  Nowell,  a  mason,  to  break  up 
the  pavement  and  erect  the  statue ;  and  he  then  proceeded  with 
the  erection  of  the  pedestal,  and  surrounded  the  spot  on  which 
it  was  to  be  placed  with  a  wooden  hoard  or  boarding. 

The  bill  was  then  filed  by  John  Squire,  Bichard  Williams, 
Frederick  Squire,  and  Frederick  WilUams,  and  Edward  Hosier 
Williams,  and  John  Allan  Powell,  against  Sir  John  Campbell, 
Philip  Nowell,  the  Commissioners  of  *Woods  and  Forests,  the  [  *^^  ] 
Paving  Committee  of  the  parish  of  St.  Martin  in  the  Fields,  and 
the  Attorney-General;  and  it  prayed  that  Sir  John  Campbell 
and  Philip  Nowell,  and  their  workmen,  agents,  and  servants, 
might  be  restrained  from  erecting  the  pedestal  and  statue  upon 
the  piece  of  ground  in  question,  and  from  further  proceeding  in 
the  work  so  commenced  by  them,  and  that  they  might  be 
directed  to  remove  the  hoard,  and  to  restore  the  pavement  to 
its  former  state. 

The  affidavit  of  the  plaintiifs,  John  Squire  and  Bichard 
Williams,  stated  that  Douglas  Einnaird  and  John  Squire  applied 
to  the  Commissioners  of  Woods  and  Forests  to  grant  to  them 
respectively  leases  of  the  two  plots  of  ground  before-mentioned, 
and  that  upon  the  treaty  for  such  leases,  Douglas  Kinnaird  and 
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Squire  John  Sqaire  were  shewn  the  plan  of  the  intended  new  street  and 
Campbell,  parts  adjacent,  by  which  it  appeared  that  the  space  in  front  of  the 
said  two  plots  of  ground,  and  which  was  formerly  occupied  by 
houses,  was  to  be  quite  open  and  free  from  all  obstructions,  and 
that  a  public  carriage  way  was  to  run  in  front  of  the  houses 
intended  to  be  built  on  the  north  side  of  the  said  new  street, 
towards  St.  Martin's  Church;  and  that  it  was  upon  the  said 
treaty  represented  and  stated,  that,  opposite  to  the  said  two 
houses,  a  free  passage  would  be  left,  of  above  one  hundred  feet, 
for  carriages  and  passengers,  and  which  was  considered  necessary 
in  consequence  of  the  immense  traffic  in  that  part  of  the  town, 
and  of  its  being  one  of  the  greatest  thoroughfares  in  London ; 
and  that  upon  the  faith  of  the  said  plan,  and  relying  upon  the 
aforesaid  representations,  and  feeling  assured  that  the  said  space 
in  front  of  the  said  plots  of  ground  would  be  quite  open  and  free 
from  all  obstructions,  Douglas  Einnaird,  and  the  plaintiff,  John 
Squire,  were  induced  to  take,  and  did  agree  to  take,  a  frontage  of 
[  *466  ]  eighty*two  feet  two  ^inches  on  the  north  side  of  the  said  new 
street,  and  to  pay  an  annual  ground  rent  of  four  guineas  per 
foot  after  the  first  two  years,  and  to  lay  out  thereon,  in  building, 
upwards  of  20,000Z. 

This  affidavit  also  stated,  that  the  pedestal  would  be  within 
thirty-three  feet  or  thereabouts  of  the  foot  pavement  in  front  of 
the  said  two  houses,  and  that  the  pedestal  was  intended  to  be 
eleven  feet  long  and  five  feet  wide,  and  that  the  statue  and  the 
horse  upon  which  it  was  to  be  placed  would  be  eighteen  feet 
high  (1),  and  that  the  railing  and  lamps  round  the  statue 
would  altogether  occupy  a  space  of  twenty-two  feet  in  length, 
and  fifteen  feet  in  width,  or  thereabouts ;  the  consequence  of 
which  would  be,  that  the  thoroughfare  would  be  much  obstructed^ 
and  the  most  serious  accidents  might  happen  from  the  collision 
of  carriages,  (the  traffic  and  thoroughfare  along  the  said  new 
street  and  open  space  being  so  very  great,)  and  that  foot 
passengers  would  be  exposed  to  the  greatest  peril.  The 
deponents  further  stated,  that  they  had  sent  a  memorial  to 
the  Commissioners  of  Woods  and   Forests,  praying  that   the 

(I)  It  appeared  by  affidavits  of  must  have  been  included  in  this 
other  witnesses,  that   the   pedestal     estimate  of  the  height  of  the  statue. 
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erection   of    the  statue  might  not  be  permitted,  and  that  in       Squibb 
snch  memorial  they  were  joined  by  other  inhabitants  of  houses    CAMpisBLi.. 
on    both    sides    of    the    way,    and    that    the    reply    of    the 
Conunissioners  was,  that  they  had  no  jurisdiction  over  the 
space  in  question. 

The  deponents  further  stated,  that  they  believed  that  their 
interests  would  be  much  a£fected,  and  that  the  value  of  the  said 
houses  would  be  much  lessened,  if  the  erection  of  the  pedestal  or 
statue  were  permitted.    *    *    * 

Upon  this  affidavit  the  Yi«e-Ghakc£LIiOR  granted  an  ex  parte       [  467  ] 
injunction,  in  the  terms  of  the  prayer  of  the  bill. 

Several  affidavits,  afterwards  sworn  on  the  part  of  the 
plaintiffs,  stated  that  the  carriage  way  in  front  of  the  houses 
would,  by  means  of  the  intended  erection,  be  contracted  to 
thirty-seven  feet  or  thereabouts,  which  was,  in  the  judgment  of 
the  witnesses,  quite  inadequate  to  the  traffic  of  so  great  a 
thoroughfare ;  and  that  the  value  of  the  houses  of  the  plaintiffs 
would  be  lessened  by  the  contraction  of  the  space,  and  by  the 
obstruction  which  the  erection  would  cause  to  the  clear  and 
uninterrupted  view  to  Charing  Cross  which  the  plaintiffs  now 
possessed,  and  by  the  nuisances  which  would  be  committed 
against  the  railing;  and  further,  that  the  erection  of  the 
pedestal,  statue,  and  railing  would,  in  the  opinion  of  the  wit- 
nesses, be  a  public  nuisance,  and  would  be  a  place  of  resort 
for  idle  persons,  and  the  receptacle  of  all  sorts  of  filth. 

The  plan  referred  to  in  the  Act,  58  Geo.  III.  c.  121,  and  ^ 
deposited  in  the  Parliament  Office,  bore  the  following  ^indorse-  [  •i^% } 
ment :  "  Plan  of  a  street  proposed  from  Portland  Place  to 
Charing  Cross,  leading  from  the  Crown  estate  of  Marylebone, 
and  affording  a  broad  and  uninterrupted  access  from  the  Houses 
of  Parliament,  and  other  public  buildings  in  Westminster,  to  all 
the  principal  streets  in  the  west  and  north-west  parts  of  the 
town,  between  Pall  Mall  and  the  New  Road;  for  widening  the 
entrance  to  Pall  Mall,  and  continuing  Pall  Mall  to  St.  Martin's 
Church ;  for  widening  the  narrow  part  of  Cockspur  Street ;  for 
continuing  Charles  Street  into  the  Haymarket;  for  widening 
Jermyn  Street,  and  improving  the  purlieus  of  Carlton  House. 
N.B.  The  parts  shaded  blue  are  Crown  property." 
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Squibb  Upon  this  plan  the  ground  in  question  was  delineated  as  an 

Campbell,    op^n  space,  without  any  erection  whatever. 

The  affidavits  sworn  on  the  part  of  the  defendants  *  * 
stated  that  the  width  of  carriage  way  between  the  houses  of  the 
plaintiffs  and  the  railing  would  be  greater  than  the  width  of  the 
carriage  way  at  the  eastern  end  of  Pall  Mall  East. 

[  469  J  After  these  affidavits  were  filed,  the  defendants  moved,  before 

the  Vice-Chancellor,  that  the  injunction  might  be  dissolved. 
His  Honour  refused  the  motion,  and  it  was,  therefore,  now 
renewed  before  the  Lord  Chancellor. 

Sir  C.  WethereU,  Mr.  Jacob,  and  Mr.  Bethell,  in  support  of 
the  motion  : 

*  *  The  leases  form  the  only  contract  between  the  parties, 
and  the  leases  contain  no  allusion,  direct  or  indirect,  to  this 
subject.  *  *  The  mere  exhibition  of  the  plan  would  not 
amount  to  a  warranty  that  all  the  ground  should  be  put  or  kept  in 
that  state:  Feoffees  ofHeriofs  Hospital  v.  Gibson  (i).  *  *  The 
case  of  Lord  Imham  v.  Child  (2)  shews,  that  when  an  instrument 
has  been  executed  for  the  purpose  of  carrying  into  e£fect  the 
[  •470  ]  intentions  *of  the  parties,  the  Court  cannot  read  the  instrument 
as  if  an  additional  stipulation  had  been  inserted,  upon  the  ground 
that  such  additional  stipulation  formed  part  of  the  original  agree- 
ment, unless  fraud  or  mistake  can  be  shewn.  *  ♦  In  the 
present  instance,  the  agreement,  whatever  it  may  have  been,  has 
been  carried  into  execution  by  the  lease  itself ;  and  the  description 
of  the  premises  which  the  lease  contains,  contradicts  what  is 
alleged  by  the  plaintiffs  to  have  been  the  agreement.    *    *     * 

[  471  ]  Mr.  Wigram  and  Mr.  Lynch ,  in  support  of  the  injunction : 

The  Attorney-General  was  made  a  defendant,  because,  the 
[  '472  ]  freehold  being  in  the  Crown,  it  was  supposed  *that  the  Crown 
might  claim  some  interest  in  the  question. 

Upon  the  treaty  for  the  lease,  the  lessors  shewed  a  plan  in 
which  the  houses  of  the  plaintiffs  were  represented  as  abutting 
upon  the  intended  new  street,  that  is,  upon  the  new  street  which 
was  delineated  in  the  parliamentary  plan,  by  which  last-mentioned 

(1)  14  E.  E.  164  (2  Dow,  301).  (2)  1  Br.  C.  0.  92.     . 
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plan  it  appeared  that  the  space  in  question  would  be  left  open,       Squire 

and,  therefore,  nothing  can  be  built  which  shall  intercept  the    oampbbll. 

width  of  that  new  street  as  it  appears  on  the  parliamentary  plan. 

The  new  street  referred  to  in  the  leases  is  sufficiently  identified 

as  the  new  street  in  which  this  open  space  was  to  be.     If  the 

words  *'the  intended  new  street"  have  no  meaning,  a  wall  may 

be  built  up  close  to  the  front  of  the  houses. 

The  plaintiffs  do  not  ask  the  Court  to  vary  a  written  agreement 
upon  parol  evidence,  but  to  interpret  a  written  agreement  according 
to  its  fair  purport.     *     *     * 

Neither  the  defendants,  nor  the  Commissioners  of  Woods  and  [  474  ] 
Forests,  nor  the  Paving  Committee,  have  ^  any  right  or  interest 
in  the  aoil,  and,  therefore,  they  cannot  erect  or  authorise  the 
erection  of  the  statue.  The  affidavits  shew  that,  not  only  will 
this  erection  be  a  public  nuisance,  in  consequence  of  the  obstruc- 
tion it  will  create  in  this  great  thoroughfare,  but  that  it  will  be 
a  very  great  ^private  nuisance  to  all  the  inhabitants  of  the 
neighbouring  houses.     *     *     * 

Sir  C.  WethereU,  in  reply : 

The  lease  does  not  contain  any  words  of  reference  to  the 
parliamentary  plan. 

The  Lobd  Chancellor  [after  making  some  general  observations,      -^^^^  27. 
said:] 

It  appears  that  the  plaintiffs'  lease  is  of  the  date  of  the  year  [  475  j 
1824.  I  have  looked  through  it,  and  I  find  that  the  only  part 
bearing  upon  the  question  is  that  to  which  my  attention  has  been 
directed,  namely,  the  description  of  the  premises,  and  the  plan 
iq  the  margin.  The  premises  in  question  are  described  as  **  on 
the  north  side  of  the  new  street  now  forming  there,  called  Pall 
Mall  Easty  and  intended  as  a  continuation  of  Pall  Mall,  from  the 
Haymarket  towards  St.  Martin's  Church,  fronting  towards  the 
south  on  the  said  new  street ; "  and  the  lease  refers  to  a  plan  in 
the  margin.  The  plan  in  the  margin  exhibits  the  ground  plan 
of  the  intended  houses,  but  it  does  not  exhibit  the  place  in 
question,  as  *there  is  delineated  only  a  straight  line  or  street  [  *476  ] 
in  front  of  the  houses,  upon  which  is  written  '*  Continuation  of 
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Squibe  Pall  Mall."  The  lease,  therefore,  assists  the  plaintiffs'  case  only 
Campbell,  as  it  describes  the  land  demised  as  ''in  the  new  street,"  and  as 
"fronting  on  the  said  new  street."  If  the  projected  erection 
were  of  a  character  so  to  interfere  with  this  description  as  to 
deprive  the  plaintiffs  of  the  benefit  of  the  demise,  that  is,  "  of 
land  in  or  fronting  the  new  street,"  a  question  would  arise  very 
different  from  that  with  which  I  have  to  deal,  and  upon  which, 
therefore,  it  is  unnecessary  for  me  to  give  any  opinion;  as  I 
think  it  quite  clear  that  the  projected  erection,  if  it  be  at  all  in 
''the  new  street  called  Pall  Mall  East,"  does  not  so  interfere 
with  the  character  of  it  as  to  derogate  from  the  grant  to  the 
plaintiffs  of  land  "in  or  fronting  the  new  street."  Upon  the 
lease  itself,  therefore,  without  resorting  to  other  extraneous 
evidence  of  title,  the  plaintiffs  have  no  right  to  what  they  claim ; 
and,  indeed,  their  case  is  not  rested  in  the  pleadings,  or  in  the 
affidavits,  or  in  argument,  upon  the  lease,  taken  by  itself.  Upon 
looking  at  the  plan,  it  will  be  seen  that  the  locu8  in  quo  lies 
between  two  streets,  each  of  which  has  a  distinct  name,  and 
it  would  be  extremely  difficult  to  establish  that  it  was  in  Pall 
Mall  East ;  it  appears  to  be  no  more  in  Pall  Mall  East  than  in 
Gockspur  Street;  it  is  beyond  the  continuation  of  Pall  Mall  East. 

Assuming,  then,  that  the  lease  does  not  confer  the  right 
claimed,  it  is  to  be  considered,  whether  the  other  evidence 
called  in  aid  of  the  plaintiffs*  title  be  admissible,  and  if  admissible, 
how  far  it  establishes  their  case. 

The  first  piece  of  evidence  produced  is  the  Act  for  making  the 
new  street.  That  Act  provided  that  plans  of  the  projected 
[  *477  ]  improvements  should  be  prepared  and  ^deposited  in  certain 
places  for  preservation  and  ready  access  to  the  public ;  but  this 
provision  for  the  deposit  of  plans,  was  made  for  the  purpose 
of  enabling  the  Commissioners  to  complete  the  line  of  the  new 
street,  by  authorising  them  to  purchase  the  houses  in  the  intended 
line  only.  It  was  to  operate  as  between  the  public  and  the 
owners  of  the  old  houses ;  it  had  no  reference  to  the  purchase  of 
the  houses  to  be  erected,  or  the  lessees  of  the  land  to  be  demised. 

An  Act  of  Parliament  may,  undoubtedly,  constitute  a  contract 
between  those  who  deal  together  under  its  provisions ;  but  the 
Commissioners  of  Woods  and  Forests,   having  obtained    the 
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dominion  over  the  property  under  the  provisions  of  this  Act,  squiiie 
were  to  deal  with  the  future  tenants  of  it  by  virtue  of  the  powers  Campbell. 
vested  in  them  as  such  Commissioners.  Their  dealings  with 
such  tenants  were  in  no  respect  under  the  provisions  of  this  Act. 
The  Act,  therefore,  does  not  aid  the  plaintiffs'  case,  except  as  it 
shews  that  plans  were  to  be  made,  and  so  far  confirms  the 
affidavits,  which  state  that  some  plan  was  exhibited  to  the  lessees 
before  they  agreed  for  their  leases.  The  affidavit  of  Mr.  Squire 
and  Mr.  Williams  states,  that,  upon  the  treaty  for  such  leases, 
Douglas  Kinnaird  and  John  Squire  were  shewn  the  plan  of  the 
intended  new  street  and  the  parts  adjacent,  by  which  it  appeared 
that  the  space  in  front  of  the  said  two  plots  of  ground,  and  which 
then  was  formerly  occupied  by  houses,  was  to  be  quite  open  and 
free  from  all  obstructions,  and  that  a  public  carriage  way  was  to 
run  in  front  of  the  houses  intended  to  be  built  on  the  north  side 
of  the  said  new  street  towards  St.  Martin's  Church  ;  and  that  it 
was  upon  the  said  treaty  represented  and  stated,  that,  opposite 
to  the  said  two  houses,  a  free  passage  would  be  left,  of  above  one 
handred  feet,  for  carriages  and  passengers,  and  which  was  con- 
sidered necessary  in  consequence  of  the  ^immense  traffic  in  that  [  *47h  ] 
part  of  the  town,  and  of  its  being  one  of  the  greatest  thorough- 
fares in  London.  That  is  all  which  the  affidavit  states  as  to 
what  took  place  at  the  time  of  the  contract.  The  affidavit  does 
not  state  who  made  the  representation,  or  who  shewed  the  plan, 
or  what  the  plan  was  ;  but  I  will  suppose  it  to  state  that  a  plan 
was  shewn  by  some  person  authorised  to  act  for  the  lessors,  and 
that  the  plan  shewed  a  space  such  as  it  has  hitherto  existed. 
The  will  raise  (i)  this  question,  whether,  in  the  absence  of  all  fraud, 
mistake,  or  misapprehension,  the  mere  exhibition  of  a  plan  of 
property,  part  of  which  the  lessee  takes,  gives  such  lessee  a  right 
to  say  that  all  the  other  part  of  the  property  exhibited  upon  such 
plan  shall  continue,  durin<;  his  lease,  in  the  same  state  in  which 
it  was  exhibited  upon  the  plan,  or,  if  it  was  not  at  the  time  in 
such  state,  shall  be  made  to  assume  such  state,  and  to  have  the 
assistance  of  this  Court  to  enforce  such  right ;  the  lease  granted 
to  each  lessee  being  wholly  silent  as  to  any  provision  for  that 

(1)  Sic.    The  Ijaw  Journal  report     question    is   then  rained   whether,'* 
(r,  I^  J.  (N.  S.)  Ch.  p.  44)  reads  •*  A     etc.— F.  P. 

R.R. VOL.  Xlilll.  16 
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squirb  purpose.  If  this  be  so,  it  must  be  so  upon  the  ground  of 
(^AMPBELL.  contract ;  if  it  be  contract,  why  should  it  not  apply  to  the  most 
distant  part  of  the  plan  exhibited  ?  It  may  be  that  the  lessee 
has  less  interest  in  some  parts  of  the  property  exhibited  on  the 
plan ;  but  the  Court  is  not  to  enforce  or  refuse  to  enforce  the 
contract  as  to  any  particular  part,  because  the  party  applying  to 
the  Court  has  less  interest  in  that  particular  part  than  in  some 
other.  If  the  Court  enforces  the  contract  at  all,  it  enforces  it  in 
all  its  parts,  whether  more  or  less  material  to  the  plaintiffs.  If 
contract  be  the  ground  for  the  interference  of  the  Court,  it  is  as 
applicable  to  the  statue  at  the  top  of  Portland  Place  as  to  the 
statue  now  in  question,  although  it  may  be  very  true  that  the 
plaintiffs  may  not  have  so  much  interest  in  that  distant  part  of 
the  property  delineated  on  the  plan. as  in  the  part  which  is  now 
[  '479  J  in  question.  This  proposition  would  evidently  *lead  to  most 
absurd  consequences.  A  man  who  is  about  to  sell  a  corner  of  an 
estate  may  exhil)it  a  plan  of  the  whole  estate,  in  order  to  shew 
the  relative  position  of  that  part  which  he  is  about  to  sell ;  but  is 
he,  on  that  account,  to  have  his  hands  for  ever  tied  up  from  the 
enjoyment  and  use  of  all  other  parts  of  the  estate,  and  is  he 
to  preserve  it  in  exactly  its  present  state  ? 

If,  however,  the  right  to  the  injunction  is  to  be  put  upon 
the  ground  of  contract,  it  is  necessary  to  consider  how,  in  point 
of  law,  it  is  to  be  supported.  Such  a  contract  must  be  looked  for 
dehors  the  deed.  The  case  assumes  that  the  contract  has  been 
carried  into  effect,  and  that  the  estate  contracted  for  has  been 
created  by  the  lease.  New  agreements  by  way  of  covenant  are 
entered  into,  to  secure  the  objects  of  the  grant,  but  the  contract 
for  the  lease  exists  no  longer. 

The  plaintiff's  case  is  not  that  a  provision  has  been  omitted 
out  of  the  lease,  by  fraud,  misapprehension,  or  mistake  ;  and  it  is 
therefore  unnecessary  to  consider  what  might  be  the  effect  of  such 
a  case  stated  and  proved;  but  his  case  is  that,  independently 
of  what  was  stipulated  for  by  the  agreement,  and  of  what  was 
provided  for  by  the  deed,  a  separate  and  distinct  contract  arose 
from  the  mere  exhibition  of  the  plan.  Can  there,  however,  be 
such  a  separate  contract  ?  There  was  but  one  object,  and  one 
thing  contracted  for :  the  agreement  had  various  terms,  but  all 
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constituted  but  one  agreemsnt ;  and  if  so,  then  the  parol  agree-       squibs 
ment  was  merged  in  the  written  contract,  if  there  was  one,  and    campbei.l. 
both  were  merged  in  the  deed.      The  case  of  Lord  Irnham  v. 
Child  (1)  is  very  similar  to  the  present  case,  for  a  deed  had  there 
been  executed  for  the  purpose  *of  carrying  the  intention  of  the       [  '^so  ] 
parties  into  effect ;  and  it  was  proved  in  the  cause  that  a  certain 
contract  not  appearing  on  the  deed  had  been  entered  into  between 
the  parties,   and  that    for  a  particular    reason   it  had    been 
purposely  omitted  from  the  deed. 

It  is  a  familiar  doctrine  in  this  Court,  that,  although  to  resist 
a  specific  performance,  a  defendant  may  shew,  by  parol,  that  the 
written  document  does  not  represent  the  contract  between  the 
parties,  yet  a  plaintiff  cannot  have  a  decree  for  a  specific  per- 
formance of  a  written  contract,  with  a  variation,  upon  parol 
evidence :  WooUam  v.  Hcarn  (2),  The  Marquis  Towmhend  v. 
Stangroom  {a) ,  Higginson  v.  Cloices  (4).  How  much  stronger  is 
the  objection  where  the  contract  has  been  carried  into  execution, 
a  deed  executed,  and  the  estate  conveyed.  It  is  true,  that 
the  case  was  not  attempted  to  be  supported  at  the  Bar  upon  this 
ground  ;  but  I  think  it  comes  to  this.  The  argument  at  the  Bar 
was,  that  the  lease  mentioned  a  street,  that  is,  the  new  street. 
Pall  Mall  East,  and  that  it  was,  therefore,  competent  to  the 
plaintiffs  to  shew  by  parol  evidence  what  such  new  street  was ; 
and  several  cases  at  law  and  in  equity  were  cited  to  establish 
that  proposition;  such  as  Hodges  v.  HorsfaU{b),  Saunderson  v. 
Jackntm  (6),  Slwrtrede  v.  Cheek  (7)  ;  but  in  all  those  cases,  the 
agreement  referred  to  some  other  document  or  thing,  and  the 
only  question  was,  the  identity  of  the  thing  referred  to  :  in  none 
of  them  was  there  any  attempt  to  introduce  an  additional  term 
into  an  agreement  by  extrinsic  evidence.  Had  there  been  any 
doubt  as  to  what  was  meant  by  the  new  street,  evidence  might 
have  been  admissible  to  remove  *it,  bat  not  to  establish  an  [  *48i  ] 
additional  agreement  as  to  the  manner  in  which  such  new  street, 
or  any  adjoining  land,  was  to  be  dealt  with.     The  evidence 

(1)  1  Br.  C.  C.  92.  (5)  32  R.  R,  157  (1  Euas.  &  My. 

(2)  6  B.  B.  113  (7  Ves.  211).  llfi). 

(3)  5  B.  B.  312  (6  Ves.  328).  (6)  5  R.  R.  580  (2  Bos.  &  P.  238). 

(4)  10  B.  B.  112  (15  Ves.  516).  (7)  40  E.  B.  258  (1  Ad.  &  El.  37}, 
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Squire  might  be  admissible,  for  the  purpose  of  shewing  that  the  pro- 
Campbkll.  jected  erection  would  destroy  the  character  of  the  thing  described 
in  the  lease ;  namely,  the  new  street,  in  which  the  premises 
demised  are  described  as  being  situate ;  but  I  have  before  said 
that  I  think  it  wholly  inefficient  for  that  purpose,  and  I  therefore 
abstain  from  giving  any  opinion  as  to  what  would  have  been  the 
result,  in  point  of  law,  if  the  evidence  had  established  the  fact. 

Of  the  cases  at  all  in  2}aH  materia  with  the  present,  one  only 
appears  to  be  in  point.  The  Duke  of  Bedford  v.  The  British 
Museum  (i)  clearly  is  not,  for  in  that  case  there  was  a  covenant, 
and  the  only  question  was,  whether  the  benefit  of  it  had  been 
lost  by  the  covenantee.  In  Rankin  y.  Hnskisson  (2)  the  plaintiff's 
allegation  was,  that  it  had  been  agreed  that  the  plot  of  ground  in 
question  should  be  laid  out  as  a  garden,  and  that  no  buildings 
should  be  erected  upon  it ;  the  plaintiffs  claimed  the  benefit  of  a 
parol  agreement,  upon  the  ground  of  part  performance,  and 
sought  to  enforce  their  alleged  agreement,  by  injunction  :  the 
only  question  was,  whether  the  Agreement  was  proved  ;  and  the 
Court,  being  of  opinion  that  it  was  sufficiently  established  for 
the  purposes  of  an  injunction,  made  the  order. 

But  in  the  case  of  The  Feoffees  ofHenoVs  Hospital  v,  Gibson  (3), 
though  a  case  from  Scotland,  Lords  Eldon  and  Bedesdale 
expressed  opinions  directly  bearing  upon  the  present  case.  That 
case  was  almost  in  terms  the  same  as  the  present  case,  throwing 
[  •482  ]  out  of  view  the  *strange  opinions  expressed  by  the  Court  ot 
Session^  The  case  was  simply  this.  The  magistrates  of  Edin- 
burgh, together  with  the  feoffees  of  Heriot's  Hospital,  projected 
a  new  street,  and  had  plans  of  it  prepared.  The  magistrates 
and  the  hospital  agree<l  together  to  sell  plots  of  ground  for 
building ;  the  magistrates  taking  a  sum  as  purchase  money,  and 
a  feu  duty  being  reserved  to  the  hospital*  The  magistrates 
concurred  with  the  feoffees  of  Heriot's  Hospital  in  exhibiting  a 
plan  of  the  intended  street,  and  the  respondent  purchased,  under 
the  exhibition  of  that  plan,  a  certain  part  of  the  land.  The  plan, 
however,  was  not  referred  to  in  the  feu  charter  or  grant.  An 
Act  of  Parliament  had  empow^ered  the  magistrates  to  obtain, 

(1)  39  R.  R.  288  (2  My.  &  K.  552).  (3)  14  R.  Rw  164  (2  Dow,  30.1). 

(2)  33  R.  R.  86  (4  Sim.  13). 
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within  a  limited  time,  certain  property,  the  acquisition  of  which       squirb 

was  necessary  to  enable  them  to  carry  the  plan  into  effect.    That    c*ampbbll. 

property  was  not  obtained  within  the  time  prescribed  by  the  Act, 

which  time,  indeed,  had  already  expired  when  the  plan  was 

exhibited  to  the  respondent.     The  magistrates  being  unable  to 

complete  the  street  according  to  the  plan,  the  respondent  refused 

to  pay  his  feu  duty.     The  case  went  through  various  gradations 

of  contest,  and  in  the  end,  the  Court  of  Session  seemed  to  think, 

that  the  question  would  turn   upon  the    magistrates  having 

neglected  to  embrace  a  particular  opportunity  of  acquiring,  at  a 

reasonable  price,  the  property  necessary  to  complete  the  street 

according  to  the  plan.    When  the  case  came  before  the  House  of 

Lords,  however,  that  view  of  the  Court  of  Session  was  entirely 

disregarded,  and  the  expressed  opinions  of  the  learned  Lords  who 

decided  it  in  that  House  proceeded  upon   different  grounds. 

Nothing  turned  upon  the  particular  law  of  Scotland ;   and  the 

general  principles  upon  which  the  decision  was  made  are  as 

applicable  to  the  present  case  as  to  that.     Lord  Eldon  expressed 

himself  thus:    ''It  was  perfectly  wild  to  say  that  the   mere 

exhibition  of  a  *plan  was  sufficient  to  form  a  binding  contract.       [  '^ss  ] 

One  man  might  purchase  on  the  notion  that  the  intended  street 

would  soon  be  completed ;  another,  perhaps,  with  the  idea  that 

it  would  not.     But  the  whole  amounted  to  this :    '  You  may 

purchase  on  the  notion  that  this  plan  will  be  executed,  but  all 

that  we  have  any  thing  to  do  with  is  our  contract.'     The  feuar 

then  enters  into  a  solemn  contract,  and  if  his  contract  contained 

nothing  about  this,  how  could  he  say  that  the  magistrates  were 

bound  by  the  plan<     The  feu  charter  was  the  material  document 

here,  and  must  be  carefully  examined.     There  might  be  such  an 

obligation  in  it  as  that  here  contended  for,  but  it  appeared  to 

him  that  the  judgment  could  not  rest  on  the  ground  which  the 

Court  below  had  taken." 

He  then  upon  a  subsequent  day  expressed  himself  thus: 
''From  these  two  last  interlocutors  the  present  appeal  was 
brought.      There  was  a  reference  to  one  case  (i),  where  the 

(1)  The  Friwa's  Street  case,  Deas      referred  to,  14  R.  R.  166  (2  Dow, 
T.   7'he  Matji^ratta    of  Edinburgh;      3(W). 
House  of  Lords,  April  10th,  1772, 
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Squire  magistrates  exhibited  a  plan,  with  a  beautiful  view  of  the 
Campbell,  disposition  of  the  grounds  in  front  of  the  new  buildings  to  be 
erected,  a  thing  which  was  done  here  every  day  without  any 
idea  that  the  proprietors  were  to  be  prevented  from  erecting 
other  houses  merely  by  having  exhibited  a  different  disposition 
of  the  grounds  in  a  picture,  unless  it  were  so  stipulated  in  the 
contracts  between  the  parties.  The  magistrates — the  ground 
being  their  own — began  to  erect  houses  where  they  had 
exhibited  terraces  and  walks.  An  action  of  declarator  was 
brought,  to  have  it  declared  that  the  magistrates  were  not 
entitled  to  erect  these  new  buildings,  without  consent  of  the 
[  *484  ]  feuars,  and  a  process  *of  suspension  was  also  instituted,  to  stop 
the  progress  of  the  work  in  the  mean  time.  The  Court  refused 
to  pass  the  bill,  and  the  question  came  to  this  House,  where 
Lord  Mansfield,  who  would  be  remembered  as  long  as  the  law 
of  England  or  of  Scotland  existed,  made  a  very  eloquent  speech. 
But  after  all  that  he  had  said,  what  he  did  was  merely  to  give 
an  opportunity  of  examining  the  question  of  right.  He  could 
easily  conceive  that  deference  to  his  opinion  had  put  an  end  to 
further  proceedings  in  that  case,  the  corporation  having  been, 
perhaps,  almost  frightened  out  of  their  senses  by  his  speech; 
but  still  this  was  no  judgment  upon  the  question  of  right,  and 
at  any  rate  there  was  a  material  distinction  between  that  case 
and  the  present.  This  was  not  a  case  where  one  restricted 
himself  as  to  the  free  use  of  his  own  land,  but  where  he  was 
supposed  to  have  become  bound,  without  a  special  contract  to 
that  effect,  to  make  himself  owner  of  the  lands  of  others.  He 
held  it  in  all  cases  to  be  dangerous  that  when  men  had  put  their 
contracts  into  the  solemn  form  of  a  charter,  they  should  look, 
not  at  what  was  contained  in  that  charter,  but  say  that  the 
charter  should  operate  as  if  a  term  had  been  in  it  which  was  not 
there,  merely  because  there  had  been  some  representation  about 
such  a  condition  at  the  time  the  contract  was  framed." 

Lord  Eldon  was  here  referring  to  a  different  case ;  but  it 
shews  how  very  important  his  observations  are,  because  he  is 
making  them  when  he  has  before  him  a  very  strong  opinion 
expressed  by  Lord  Mansfield  in  a  case  of  a  similar  kind. 

Lord  Eldon  added,  that  '^  He  dared  not  advise  their  Lordships 
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to  say  that  this  plan  was  a  warranty.     The  whole  amounted  to       Squire 
this  only — that  the  parties  might  entertain  a  rational  hope  that    Campbell. 
what  was  exhibited  might  *be  done  in  the  course  of  improve-       [  ♦485  ] 
ment.     But  there  was  no  ground  to  say  that  this  amounted  to 
an  engagement  that  it  should  be  done.'' 

Lord  Redesdale  said,  '*  It  appeared  to  him  to  be  dangerous, 
when  parties  entered  into  a  contract,  to  suffer  any  thing  to  affect 
it  which  was  extraneous  to  what  was  in  the  contract  itself. 
There  was  no  undertaking  by  the  governors  of  the  hospital 
that  this  street  should  be  completed,  and  they  could  not  with 
propriety  have  entered  into  any  such  undertaking :  for  the  effect 
would  be  to  deprive  them  of  any  benefit  from  the  property, 
except  they  compelled  the  magistrates  to  make  this  street."  "If 
they  were  bomid  at  all,  they  were  bound  whatever  might  be  the 
expense;  and  how  the  neglect  of  opportunity  to  purchase  at 
a  reasonable  price  came  into  question  at  all  he  could  not  under- 
stand. They  were  bound,  even  if  the  thing  became  impossible — 
bound,  so  far  as  to  be  liable  to  answer  in  damages ;  and  it  was 
only  in  the  form  of  damages  that  the  governors  of  the  hospital 
could  proceed  against  the  magistrates.  If  there  was  a  contract 
at  all,  it  could  not  be  of  the  nature  supposed  by  the  Court  below. 
But  he  concurred  in  the  opinion,  that  the  exhibition  of  the  plan 
was  no  warranty." 

These  opinions  were  expressed  in  a  case  so  similar  to  the 
present,  that  one  seldom  finds  the  circumstances  of  one  case 
running  so  nearly  to  the  circumstances  of  another,  as  the 
circumstances  of  that  case  run  to  the  circumstances  of  this. 
We  have  the  unqualified  opinions  of  Lord  Eldon  and  Lord 
Redesdale — opposed,  not  to  anything  which  Lord  Mansfield 
had  done,  but  to  what,  in  order  to  frighten  the  parties,  he  had 
said — that  after  parties  had  matured  their  agreement  into  a 
written  contract,  you  could  not  infer  a  contract  from  the  *mere  [  -486  j 
exhibition  of  a  plan.  It  is  impossible  not  lo  assent  to  the 
doctrine  expressed  by  these  two  learned  Judges,  and  it  is 
equally  impossible  to  maintain  the  order  appealed  from, 
consistently  with  such  doctrine. 

It  is  hardly  necessary  for  me  to  say  one  word  upon  the  subject 
of  nuisance.    It  is  said  that  the  statue  will  be  a  public  nuisance. 


us 
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OAMPRELIi* 


This  it  can  only  be,  by  obstructing  the  carriage  way ;  but  I  am 
clearly  of  opinion  that  the  erection  of  the  statue  will,  upon  the 
whole,  be  a  great  benefit  to  the  public;  by  which  I  mean  the 
public  as  contradistinguished  from  the  occupiers  of  the  adjoining 
houses.  It  is  quite  immaterial,  in  my  view  of  this  case,  whether 
a  majority  of  the  inhabitants  of  the  neighbouring  houses  do  or 
do  not  object  to  the  erection  of  the  statue,  and  I  give  no  opinion 
as  to  whether  it  is  likely  to  depreciate  the  value  of  the  property 
of  the  plaintiffs,  or  to  interfere  with  their  enjoyment  of  it ;  of 
that  they  are  the  best  judges;  but  I  am  very  clearly  of  opinion, 
that  the  injury  and  inconvenience,  if  any,  do  not  constitute  such 
a  description  of  private  nuisance  as  would  justify  the  interference 
of  this  Court  upon  that  ground.  It  is  not,  as  is  said  in  one 
case  (1),  because  the  value  of  the  property  may  be  lessened,  and 
it  is  not,  as  is  said  in  another  <2),  because  a  pleasant  prospect 
may  be  shut  out,  that  this  Court  is  to  interfere;  it  must 
be  an  injury  very  different,  in  its  nature  and  its  origin,  to 
justify  such  an  interference. 

If  the  plaintiffs  conceive  themselves  aggrieved,  all  the  other 
remedies  of  the  law  are  open  to  them ;  but  having  considered 
the  case  in  all  its  bearings,  and  being  of  opinion  that  it  cannot 
be  brought  within  any  of  the  rules  of  this  Court,  with  reference 
to  injunctions,  I  am  bound  to  discharge  the  order,  and 

Dissolve  the  injunction. 


1886. 
Aug,  4. 
yoc.  4. 

Loixl 

COTTEKHAM, 

L.C. 

[  525  ] 


STOREY  r.  LORD  JOHN  GEORGE  LENNOX (3). 

(1  My.  &  Cr.  525— o37;  S.  0.  6  L.  J.  (N.  S.)  Ch.  99.) 

A  person  who  had  effected  an  insurance  upon  another's  life,  commenced 
an  action  against  the  trustees  of  the  Insurance  Company,  for  the  recovery 
of  the  amount  insured.  The  trustees  filed  a  bill  of  discovery  against 
him,  in  aid  of  their  defence  to  the  action,  charging  that  the  declaration 
upon  the  basis  of  which  the  insm*ance  had  been  effected,  wa8  untrue, 
and  that  the  defendant  had  in  his  possession  various  documents,  by 
which  the  truth  of  the  matters  alleged  in  the  bill  would  appear,  and 
requiring  him  to  produce  them.  The  defendant  by  his  answer,  stated 
that  he  had  in  his  possession  the  documents,  which  he  enumerated  in  the 


(1)  See  1  Dick.  175,  and  10  R.  R. 
188  (16  Ves.  342). 

(2)  See  I  Dick.  175. 


(3)  Marriott  Y.  Chamberlain  (1886) 
17  Q.  B.  Div.  154,  65  L.  J.  Q.  B.  448. 
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first  schedule  to  his  answer,  but  that  from  a  certain  peiiod  after  the 
death  of  the  person  whose  life  was  insured,  he  considered  it  possible 
that  the  Insurance  Company  had  it  in  contemplation  to  dispute  their 
liability ;  and,  therefore,  from  that  period  he  contemplated  the  necessity 
of  bringing  the  action :  and,  he  added,  that  the  documents  mentioned  in 
the  first  schedule  were  and  contained  information  furnished  to  him,  as 
to  evidence  which  could  be  procured  or  given  on  his  behalf  against  the 
company ;  and  that  the  production  of  the  documents  might  disclose  the 
names  of  witnesses  intended  to  bo  examined,  and  evidence  intended  to  be 
given,  on  his  behalf,  in  the  action,  and  in  the  present  suit ;  and  he  sub- 
mitted that  he  ought  not  to  be  compelled  to  produce  any  of  the  docu- 
ments mentioned  in  that  schedule.  Ue  admitted  the  possession  of  certain 
other  documents,  mentioned  in  the  second  schedule,  and  then  added, 
that  excepting  the  particulars  mentioned  in  the  two  schedules,  he  had 
not  in  his  possession  any  documents  relating  to  the  matters  mentioned 
ill  the  bill,  whereby  the  truth  thereof  would  appear : 

Held,  first,  that  the  admissions  in  the  answer,  coupled  with  the 
descnption  of  some  of  the  documents  given  in  the  first  schedule,  were 
sufficient  admissions  that  the  documents  were  such,  as  imder  the 
ordinary  rule,  the  plaintiffs  were  entitled  to  inspect : 

Held,  secondly,  that  the  statement  of  the  possible  effect  of  the 
discovery  was  not  a  sufficient  gi'ound  for  withholding  it : 

Held,  thirdly,  that  with  respect  to  such  of  the  documents  as  did  not 
fall  within  the  rule  of  professional  confidence,  the  defendant  was  not 
entitled  to  contend  that  he  was  protected  from  producing  them,  by  the 
circumstance  of  their  having  come  into  existence  after  ligitation  was 
contemplated,  inasmuch  as,  in  the  opinion  of  the  Court,  that  ground  of 
defence  was  not  sufficiently  raised  bj'  the  answer. 

In  the  month  of  August,  1832,  the  defendant  insured  in  the 
office  of  the  Pelican  Life  Insurance  Company,  the  life  of 
Edmund  Meysey  Wigley  Greswolde,  then  Major  of  the  sixth 
regiment  of  dragoons,  for  the  sum  of  5,000{.  for  seven  years. 
The  declaration  subscribed  on  behalf  of  the  defendant,  and  upon 
which  the  insurance  was  made,  stated,  that  Major  Greswolde  had 
never  been  seriously  ill  since  a  child,  that  his  general  state  of 
health  was  very  good,  that  he  was  then  in  perfect  good  health, 
that  he  *had  not  been,  and  was  not  subject  to  fits,  and  that  his 
habits  of  living  were  sober  and  temperate:  and  the  defendant 
declared,  that  he  had  not  concealed  any  fact  material  to  be 
known  to  the  assurers.  The  policy  of  assurance  contained 
a  proviso  for  making  it  void,  if  the  declaration  should  turn 
out  to  be  in  any  respect  untrue. 

Major  Greswolde  died  at  Cahir  in  Ireland,  on  the  6th  of 
January,  1833.  The  Pelican  Life  Insurance  Company  having 
refused  to  pay  to  the  defendant  the  amount  of  his  insurance, 
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he,  on  the  26th  of  March,  1886,  commenced  an  action  for  the 
recovery  of  it  against  the  plaintiffs,  as  being  three  of  the 
directors  of  the  Company,  and  as  being  the  persons  who  had 
subscribed  the  policy.  The  plaintiffs  thereupon  filed  the  present 
bill  of  discovery,  in  aid  of  their  defence  to  the  action,  and  for  an 
injunction  in  the  meantime. 

The  bill  specified  various  particulars,  in  which  it  alleged  that 
the  declaration  was  untrue,  and  charged  the  defendant  with 
knowledge  of  such  particulars,  at  the  time  at  which  the 
declaration  was  made.  The  bill  charged  that  the  defendant, 
his  solicitor  or  agents,  then  or  lately  had,  in  his  or  their 
possession,  custody,  or  power,  divers  deeds,  certificates  of 
medical  men,  documents,  accounts,  books,  letters,  papers,  and 
writings,  whereby  the  truth  of  the  matters  and  things  therein- 
before mentioned,  or  some  of  them  would  appear;  and  it 
charged  that  he  should  set  forth  a  list  of  such  particulars, 
and  should  leave  them  in  the  hands  of  his  clerk  in  Court 
for  the  usual  purposes. 

The  answer  contained  the  following  passage:  "And  this 
defendant  further  answering  saith,  he  hath  in  his  possession, 
or  power,  the  several  letters  and  other  papers  *mentioned  and 
enumerated  in  the  first  schedule  to  this  his  answer  annexed, 
and  which  he  prays  may  be  taken  as  part  thereof,  but  this 
defendant  saith  that  on  or  about  the  9th  day  of  February,  1833, 
this  defendant  received  a  letter  dated  the  5th  day  of  February, 
containing  information,  that  since  the  death  of  the  said  E.  M. 
W.  Greswolde,  a  professional  gentleman  from  London,  had,  on 
behalf  of  some  or  one  of  the  insurance  companies,  with  whom 
policies  of  insurance  had  been  effected  on  the  life  of  the  said 
E.  M.  W.  Greswolde,  been  at  Cahir,  for  the  purpose  of  obtaining 
evidence,  as  to  the  health  and  habits  of  the  said  E.  M.  W. 
Greswolde ;  and  this  defendant  from  that  time,  by  reason  of 
that  information,  considered  it  possible,  that  the  said  com- 
plainants, and  the  other  insurance  companies,  with  whom 
policies  had,  on  this  defendant's  behalf,  been  effected  on  the 
life  of  the  said  E.  M.  W.  Greswolde,  had  it  in  contemplation  to 
dispute  their  liability  to  pay  this  defendant;  wherefore  this 
defendant  from  that  time,  down  to  the   times   at  which   this 
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defendant  brought  his  aforesaid  action  against  the  said  com- 
plainants, and  actions  against  the  other  creditors  aforesaid, 
contemplated  the  bringing  actions  against  them,  to  compel 
them  to  pay  their  several  policies  aforesaid,  if  they  should 
refuse  doing  so.  And  this  defendant  saith,  that  the  several 
letters  and  papers,  mentioned  and  enumerated  in  the  first 
schedule  hereto  annexed,  are  and  contain  information  furnished 
k)  this  defendant,  as  to  evidence  which  can  be  procured  or  given, 
on  this  defendant's  behalf,  against  the  said  complainants,  and 
the  said  insurance  offices  aforesaid,  and  that  the  producing  the 
same,  or  any  part  of  them,  to  the  said  complainants,  or  per- 
mitting the  said  complainants  to  inspect  the  same  or  any  of 
them,  might  disclose  the  names  of  witnesses  intended  to  be 
examined,  and  evidence  intended  to  be  given,  on  behalf  of  this 
defendant,  in  the  aforesaid  action  of  this  defendant  against 
the  said  complainants,  *and  in  the  other  actions  aforesaid,  and 
in  the  present  suit.  And  this  defendant  humbly  submits,  he 
ought  not  to  be  compelled  to  produce  any  of  the  letters  and 
papers  mentioned  and  enumerated  in  the  first  schedule  hereto. 
And  this  defendant  further  saith,  that  exclusive  of,  and  besides 
the  several  particulars  mentioned  and  enumerated  in  the  first 
schedule  hereto,  lie  hath  in  his  possession  or  power,  the  several 
particulars  mentioned  and  enumerated  in  the  second  schedule 
hereto,  and  which  he  prays  may  be  taken  as  part  thereof ;  and 
he  saith  that  save  as  aforesaid,  and  excepting  the  same  par- 
ticalars  mentioned  and  enumerated  in  the  schedules  to  this  his 
answer  annexed,  he  hath  not,  and  to  the  best  of  his  recollection 
and  belief,  never  had,  in  his  possession  or  power,  or  in  the 
possession  or  power  of  his  solicitors  or  agents,  any  deeds  or 
deed,  documents  or  document,  certificates  or  certificate  of 
medical  men,  accounts  or  account,  books  or  book,  letters  or 
letter,  papers  or  paper,  or  writings  or  writing,  relating  to, 
or  touching,  or  concerning  the  matters  in  the  said  bill  of 
complaint  mentioned,  or  any  of  those  matters,  whereby  the 
truth  thereof,  or  of  any  of  them,  would  appear." 

The  first  schedule  to  the  answer  enumerated  the  following 
documents,  viz.:  various  letters  to  the  defendant  from  Mr. 
Callow  and  Mr.  Knott,  the  surgeon  and  assistant  surgeon  of 


Storey 

r, 

LoBD  John 

Geoboe 

Lennox. 


r  '528  ] 


252 


1836.     CH.     1  MY.  &  CK.  528  -  529. 


^R.B. 


Stobet 

Lord  John 
Gborob 
Lennox. 


[  •529  ] 


the  regiment,  and  from  Major  Batcli£fe,  the  major  of  the 
regiment,  and  from  the  defendant's  solicitors,  and  from  other 
persons,  of  various  dates,  from  the  5th  of  February,  1833,  to 
the  21st  of  May,  1835;  *'a  certificate  or  affidavit"  of  Messrs. 
Callow  and  Knott,  and,  under  the  date  24th  of  February,  1833, 
''  a  statement  or  report  of  the  said  WilUam  Knott,  as  to  the 
general  health  of  said  £.  M.  W.  Greswolde,''  and  under  the  date 
4th  of  March,  1833,  ''  a  copy  of  a  certificate  from  the  said  Mr. 
Knott  about  this  time,  and  of  his  correspondence  with  Mr.  *W. 
J.  Lewis  as  to  the  health  of  said  £.  M.  W.  Greswolde;'*  a 
copy  of  the  defendant's  answer  to  one  of  the  letters  addressed 
to  him ;  and  letters  from  different  persons  to  third  parties : 
'*  A  statement  prepared  for  the  opinion  of  defendant's  counsel, 
in  or  about  July,  1833,  after  the  said  insurance  offices  had 
refused  payment  to  defendant  of  the  monies  assured  by  them 
on  the  life  of  said  E.  M.  W.  Greswolde;"  the  copy  of  an 
opinion  of  one  counsel,  and  a  statement  and  opinion  thereon 
of  another  counsel;  and  a  form  of  notice  served  by  the 
defendant's  desire  upon  the  insurance  offices,  claiming  interest 
on  the  monies  payable  to  him.  The  defendant  added  that 
there  were,  as  he  believed,  in  the  possession  of  his  solicitor, 
divers  pleadings,  papers,  statements,  letters,  and  instructions 
laid  before  counsel  for  advice,  preparatory  to  the  institution 
and  during  the  progress  of  the  litigation  between  the  defendant 
and  the  several  offices  of  assurance  upon  whom  the  defendant 
had  claims. 

The  second  schedule  enumerated — besides  letters  to  the  defen- 
dant from  his  solicitor,  and  from  Major  Eatcliffe,— a  bond  and 
deed  of  covenant  given  to  the  defendant  by  Major  Greswolde  to 
secure  11,000Z.  and  interest;  the  policy  of  assurance;  a  cer- 
tificate of  Major  Greswolde's  baptism,  and  a  copy  of  a  certificate 
of  his  death ;  a  draft  letter  to  the  secretary  of  the  Pelican 
Insurance  Company,  and  a  letter  from  such  secretary  to  the 
defendant's  solicitor ;  a  draft  affidavit  as  to  Major  Greswolde's 
identity. 

Upon  a  motion  being  made  before  the  Master  of  the  Rolls,  for 
the  production  of  the  several  deeds,  letters,  papers,  and  writings 
admitted  by  the  defendant's  answer  and  by  the  schedules  thereto 
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to  be  in  his  castody,  possession,  or  power,  his  Lordship  ordered 
the  defendant  to  produce  **  the  several  deeds,  letters,  papers,  and 
•writings,  mentioned  and  set  forth  in  the  schedules  to  the  answer, 
other  than  and  except  the  letters  written  to  and  from  the  solicitors 
of  the  parties  in  this  cause,  or  either  of  them,  and  the  state- 
ments prepared  for  the  opinions  of  counsel,  and  the  opinions  of 
counsel  thereon  in  the  said  answer  mentioned,  and  admitted  by 
the  said  defendant  by  his  said  answer  to  be  in  his  possession." 

The  defendant  now  moved  to  discharge  the  order  made   at 
the  Rolls. 
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Mr.  Swanaton  and  Mr.  Lovat,  in  support  of  the  motion : 

*  *  No  distinction  can  be  made  between  correspondence 
passing  between  a  defendant  himself  and  third  parties,  and 
correspondence  passing  between  his  solicitor  and  third  parties. 
*  *  The  answer  does  not  admit  that  the  documents  in  question 
prove  the  plaintiffs'  case,  but,  on  the  other  hand,  it  says  that 
they  constitute  the  defendant's  evidence. 


[  631  ] 


Mr.    Wigram  and  Mr.   Ricliards^  contra   [cited    WhitWead 
V.  Gurney  (l)] : 

Commonications  between  a  party  and  his  counsel  or  solicitor 
are  protected,  because  such  communications  must  necessarily 
be  very  often  of  the  most  confidential  character ;  but  the  privi- 
lege has  never  been  extended  to  a  party's  ^communications  with  [  *r>82  ] 
any  other  person.  The  same  rule  would  apply  here  as  at  Nis; 
Prius,  by  which  even  a  solicitor  is  bound  to  communicate  all 
that  he  learns  otherwise  than  for  the  purpose  of  a  cause  or  suit : 
Williams  v.  Mundie  (2),  Greenoxigh  v.  Gaskell  (3).  *  *  It  is 
a  necessary  inference  from  the  statements  in  the  present  answer, 
that  the  documents  in  question  relate  to  the  plaintiffs'  case ;  and 
that  is  sufficient.  It  is  true  that  the  charge  in  the  bill,  that  the 
documents  in  the  defendant's  possession  relate  to  the  plaintiffs' 
case,  has  not  been  answered ;  but  it  is  enough  for  the  plaintiffQ 
to  *shew,  by  reference  to  the  documents,  as  described  in  the       [  *r>38 


(1)  34  B.  B.  294  (Younge,  541). 
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ans^Yer  and  the  schedule,  that  they  are  relevant  to  the  plaintiffs' 


case. 


[  -:m  ] 


Mr,  Swanston,  in  reply.     *     *     * 

The    Lord  Chancellor   (after   stating  the  case   made  by  the 
bill,  and  the  passages  in  the  answer  and  the  schedules)  : 

When  this  motion  was  argued  before  the  Master  of  the  Rolls, 
it  seems  to  have  been  assumed,  that  there  was  a  sufficient 
admission  on  the  part  of  the  defendant,  to  entitle  the  plaintiffs 
to  move  for  a  production  of  the  papers  in  question ;  and  a  sufficient 
statement  by  the  defendant  to  entitle  him  to  resist  the  production, 
upon  the  grounds  insisted  upon  in  the  argument ;  no  question 
upon  either  of  these  points  appearing  to  have  been  made  before 
the  Master  of  the  Rolls. 

When  the  motion  was  argued  before  me  by  way  of  appeal,  it 
occurred  to  me,  that  there  might  be  some  doubt,  whether  the 
answer  contained  a  sufficient  admission,  to  entitle  the  plaintiffs 
to  move  for  the  production  of  the  documents  in  question.  To 
entitle  the  plaintiffs  to  an  order  for  that  purpose,  they  must  shew 
an  admission,  that  the  documents  which  they  seek  to  inspect, 
are  in  the  possession  of  the  defendant ;  and  that  they  are  of  a 
nature  to  entitle  the  plaintiffs  to  an  inspection  of  them.  And 
where  an  answer  is  framed  so  as  to  meet  the  form  of  words 
commonly  used  in  the  interrogatory  for  that  purpose,  no  question 
of  this  kind  can  arise ;  but  in  this  case  the  defendant  has  not 
answered  the  interrogatory,  except  by  making  his  statement  as 
to  the  documents  in  the  two  schedules,  and  then  denying,  in  the 
words  of  the  interrogatory,  the  possession  of  any  *others.  So 
that  it  is  by  implication  only,  and  not  by  any  direct  admission, 
that  the  plaintiffs  can  shew  from  the  answer,  that  the  documents 
fall  under  the  description  contained  in  the  answer. 

Upon  examining,  however,  the  passage  in  the  answer  referring 
to  the  schedules,  and  the  schedules  •  themselves,  I  think  that 
there  are  sufficient  admissions,  that  the  documents  in  question 
are  such  as  the  plaintiffs,  according  to  the  ordinary  rule,  are 
entitled  to  inspect.  The  description  of  the  documents  them- 
selves, in  the  schedules,  is,  in  many  instances,  sufficient  for  that 
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pnrpose,  and  as  to  others,  the  passage  in  the  body  of  the  answer 
referring  to  the  first  schedule  says,  that*  the  'letters  and  papers 
mentioned  ^nd  enumerated  in  the  first  schedule,  are  and  contain 
information  furnished  to  the  defendant  as  to  evidence  which  can 
be  procured  or  given,  on  the  defendant's  behalf  against  the 
plaintiffs.  There  is,  therefore,  an  admission  that  all  the 
papers  relate  to  the  subject-matter  of  the  bill,  and  that  bein;^ 
so,  the  plaintiffs  are  entitled  to  inspect  them,  unless  the  defen- 
dant has  by  his  answer  stated  circumstances  which  entitle  him 
to  be  protected  against  the  operation  of  the  ordinary  rule. 

Now,  the  ground  upon  which  the  defendant  insists  that  the 
plaintiffs  ought  not  to  inspect  these  documents,  is  to  be  found 
in  the  next  passage  in  the  answer,  in  which  he  says,  that  the 
producing  the  same,  or  any  part  of  them  to  the  plaintiffs,  or 
permitting  the  plaintiffs  to  inspect  the  same  or  any  of  them, 
might  disclose  the  names  of  witnesses  intended  to  be  examined, 
and  evidence  intended  to  be  given  on  behalf  of  the  defendant, 
in  the  said  action  of  the  defendant  against  the  plaintiffs,  and  in 
the  other  actions  aforesaid,  and  in  the  present  suit;  which  suit, 
it  is  to  be  observed,  is  a  bill  of  discovery,  in  aid  of  a  defence  to 
an  action  at  law. 

The  plaintiffs,  moving  upon  this  answer,  must  undoubtedly 
take  as  true  what  the  defendant  alleges  relative  to  the  subject- 
matter  of  the  motion ;  but  care  must  be  taken,  that  the  defen- 
dant be  not  permitted  by  a  general  allegation  to  defeat  the 
plaintiffs'  right,  without  incurring  the  danger  which  attends  a 
false  allegation  in  an  answer.  If  this  were  to  be  permitted,  it 
would  indeed  afford  the  means  of  overturning  a  most  important 
part  of  the  protection  which  this  Court  affords  to  the  rights  of 
parties.  The  protection  on  the  gi-ound  of  professional  confidence, 
is  not  set  up  in  the  body  of  the  answer,  and  is  only  to  be  inferred 
from  the  description  of  the  documents  in  the  schedule  itself. 
The  defendant  has  set  up  no  defence  against  the  production, 
unless  the  proposition  can  be  maintained,  that  a  plaintiff  i»  not 
entitled  to  inspect  any  document  which  is  and  contains  informa- 
tion fornished  to  the  defendant,  as  to  evidence  which  can  be 
produced  or  given  on  the  defendant's  behalf  against  a  plaintiff, 
the  prodaeing  of  which  to  the  plaintiff  might  disclose  the  names* 
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of  witnesses  intended  to  be  examined,  and  evidence  intended  to 
be  given  on  behalf  of  the  defendant  in  the  action.  Can  it  be 
said  that  every  document  of  which  this  can  truly  be  affirmed  is 
a  privileged  document?  Suppose,  for  instance,  that  some  of 
the  letters  in  the  schedule  contained  a  statement,  without  any 
inquiry  on  the  part  of  the  defendant,  of  circumstances  relating 
to  the  life  insured,  which  would  shew  that  it  was  not  an  insurable 
life,  and  shewing  that  the  plaintifi[  at  law  knew  such  to  iye  the 
case,  and  had  admitted  it,  but  stating  that  some  medical  person 
named  had  been  heard  to  express  an  opinion  favourable  to  the 
case  of  the  plainti£f  at  law,  or  some  fact  tending  to  repel  such  a 
conclusion ;  such  a  letter  or  document  would  answer  the  whole 
of  the  description  in  the  answer ;  but  it  could  not  be  said  that 
the  plaintiffs  in  equity  had  no  right  to  any  information  as  to 
such  a  document. 

The  proposition  raised  at  the  Bar  was  this,  that  it  had  been 
decided  that  a  defendant  is  not  bound  to  produce,  for  the 
inspection  of  his  opponent,  what  may  have  passed  between 
himself  and  any  professional  adviser,  relative  to  the  matter 
in  contest,  thou<?h  before  any  litigation  had  commenced,  pro- 
vided that  what  so  passed  was  in  contemplation  of  expected 
litigation ;  that  a  party  engaged  in  litigation  is  not  bound  to 
employ  professional  assistance,  and  still  less,  when  litigation  is 
only  expected ;  that  a  party,  therefore,  acting  for  himself,  and 
corresponding  with  others  with  a  view  to  actual  or  expected 
litigation,  ought  to  be  equally  protected  against  being  compelled 
to  reveal  the  result  of  his  inquiries.  Were  I  to  give  any  opinion 
upon  this  proposition,  it  would  be  wholly  extra-judicial ;  for  I 
think  that,  supposing  it  to  be  capable  of  being  supported,  the 
defendant  has  not  in  this  case  so  raised  the  defence  by  his 
answer  as  to  entitle  him  to  the  benefit  of  it. 

The  Master  op  the  Rolls  has  by  his  order  protected  the 
defendant  from  producing  any  communications  between  himself 
and  his  professional  advisers ;  and  I  am  of  opinion  that  he  has 
given  to  the  defendant  the  full  benefit  to  which  he  is  entitled. 

Upon  the  ground,  therefore,  that  the  answer  contains  sufficient 
admissions  that  the  documents  in  question  so  relate  to  the 
matters  in  issue  as  to  entitle  the  plaintiff  to  an  inspection  of 
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them,  according  to  the  ordinary  rule,  and  that  it  does  not  con-       Storey 
tain  any  statement  sufficient  to  entitle  the  defendant  to  protection    lord  John 
against  the  operation  of  the  ordinary  rule,  I  am  of  opinion  that      l^no^l 
the  order  of  the  Master  of  the  Bolls  is  right,  and  that  the 
motion  to  discharge  it  must  be 

Refused  with  costs. 


METCALFE   v.  The  -ARCHBISHOP   of  YORK.  ^^ss. 

June  13,  17 
(6  Simons,  224—238 ;  affirmed  1  My.  &  Or.  547—559;  S.  0.  6  L.  J.  (N.  S.)  

Ch.  65.)  SH^WELL, 

In  the  year  1803  the  Act  43  Geo.  HI.  c.  84,  repealed  the  Act  13  Eliz.     On  Appeal. 
c  20,  which  prohibited  the  charging  of  benefices.    In  the  year  1817  the  jggg 

Act  43  Qeo,  m.  was  repealed,  and  the  effect  of  the  repeal  was  to  revive        Feb,  11. 
the  Act  of  Elizabeth.    In  the  year  1811  an  incimibent  duly  charged  his        Nov.  9. 
then  present  benefice  with  an  annuity,  and  covenanted,  that  if  he  should 
afterwards  be  preferred  to  any  other  benefice,  he  would  fully  charge   coT-MsraAif 
the  same  with  the  annuity ;  and  that  in  the  meantime,  the  same  ^ould  be  L.C.      ' 

charged  and  chargeable  with  the  annuity.  In  the  year  1814,  theincum-  [  547  1 
bent  was  preferred  to  another  benefice,  but  no  legal  charge  upon  it  was 
executed  until  the  year  1818 :  Held,  in  the  Court  below,  and  upon  appeal, 
that  the  deed  of  1811  constituted  a  good  equitable  charge,  which  attached 
upon  the  new  benefice  as  soon  as  it  was  acquired.  There  being  subse- 
quent incumbrancers,  an  order  for  a  receiver  was  made  at  the  hearing, 
and  affirmed  on  appeal. 

Bt  an  indenture  of  the  9th  of  August,  1811,  the  Eev.  William  [  6  Sim.  224  ] 
Warrington,  the  then  incumbent  of  the  vicarage  of  St.  Lawrence 
Jewry,  with  the  rectory  of  St.  Mary  Magdalen  in  the  city  of 
London  annexed,  in  consideration  of  900!.,  granted  an  annuity 
of  150Z.  during  his  life,  to  James  Cottle,  charged,  during  his 
incumbency,  on  the  vicarage  and  rectory;  and,  for  better 
aecoring  the  annuity,  Warrington  demised  the  vicarage  and 
rectory  to  a  trustee  for  ninety -nine  years,  if  Warrington  should 
80  long  live,  and  covenanted,  with  Cottle,  for  the  payment  of  the 
annuity,  and,  moreover,  that  in  case  he  should,  at  any  time  or 
times  thereafter,  be  preferred  or  promoted  to  any  other  ecclesias- 
tical benefice  or  benefices,  in  lieu  of  or  in  exchange  for,  or  in 
addition  to  his  then  vicarage  and  rectory  or  his  church  or 
ecclesiastical  preferment  for  the  time  being,  he  would,  at  his 
own  costs  and  charges,  within  three  calendar  months  next 
after  such  events  should  happen,  fully  charge  the  same  benefice 
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or  benefices  with  payment  of  the  annuity  of  150L,  and  also 
demise  the  same  to  a  trustee  of  Cottle's  nomination,  in  the  same 
manner,  in  all  respects,  as  the  vicarage  and  rectory  were  thereby 
charged  and  demised  for  securing  the  annuity ;  and  that,  in  the 
mean  time,  the  same  benefice  and  benefices  should  be  charged 
and  chargeable  with  and  liable  to  the  payment  of  the  annuity 
of  160i. ;  and,  as  a  further  security  for  the  *annuity,  War- 
rington executed  a  warrant  of  attorney,  dated  the  same  9th  of 
August,  1811,  on  which  a  judgment  for  1,800Z.  and  costs  was 
shortly  afterwards  entered  up  and  docketed,  and  memorials  of 
the  securities  were  duly  enrolled  in  the  Court  of  Chancery. 

By  an  indenture  of  the  12th  of  January,  1813,  Cottle,  in 
consideration  of  800Z.,  assigned  the  annuity  and  all  the  remedies 
for  recovering  the  same,  to  the  plaintiff,  and  it  was  declared  that 
the  trustee  should  stand  possessed  of  the  residue  of  the  term 
of  ninety-nine  years,  in  trust  for  securing  the  punctual  payment 
of  the  annuity  to  the  plaintiff. 

The  annuity  being  in  arrear,  the  plaintiff,  in  Michaelmas 
Term,  1818,  sequestered  the  benefices  under  the  judgment.  In 
November,  1814,  and  whilst  the  sequestration  was  in  force, 
Warrington  exchanged  those  benefices  for  the  vicarage  of  Leake, 
in  the  North  Riding  of  Yorkshire ;  and,  by  an  indenture  of  the 
10th  of  November,  1818  (i),  after  reciting  the  deed  of  August, 
1811,  and  the  covenant  for  charging  any  benefice  to  be  taken 
in  exchange,  he,  in  pursuance  of  the  covenant,  charged  the 
vicarage  of  Leake  with  the  annuity  and  the  arrears  thereof, 
and  empowered  the  plaintiff  to  distrain  upon  it,  in  the  same 
manner  as  if  it  had  been  originally  charged  with  the  annuity, 
and  he  demised  the  vicarage  to  a  trustee,  for  ninety-nine  years, 
for  better  securing  the  annuity.  A  memorial  of  this  indenture 
was  enrolled  in  the  Court  of  Chancery;  and,  on  the  80th  of 
November,  1818,  another  memorial  of  it  ^was  registered  in  the 
North  Riding  of  Yorkshire.  In  and  after  April,  1815,  the 
plaintiff  caused  several  sequestrations  to  be  issued,  under  the 
judgment,  against  the  vicarage  of  Leake. 

On  the  9th  of  August,  1832,  Warrington  executed  a  warrant 

(1)  It  was  alleged  tliat  the  delay  in  procuring  this  deed  was  occasioned  by 
Warrington  being  abroad. 
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of  attorney,  on  which  a  judgment  was,  on  the  following  day,     Mbtoalfk 
entered  up  against  him  at  the  suit  of  the  defendants  Meggison,         the 
Pringle  and  Manisty,  for  5001.  and  costs.     That  judgment  was  "^^"or^^ 
docketed  and  registered  in  the  North  Biding  of  Yorkshire,  and 
a  sequestration  was  issued  under  it  against  the  vicarage  of  Leake. 

[There  was  evidence  to  shew  that  the  defendants  Meggison, 
Pringle  and  Manisty  had  notice  of  the  deed  of  the  9th  of  August, 
1811,  before  they  obtained  their  judgment.] 

[The  question  arose  whether  the  plaintiff  had  acquired  such  a 
charge  on  the  living  under  the  deed  of  the  9th  of  August,  1811, 
as  entitled  him  to  priority  over  the  judgment  subsequently 
obtained  and  registered  by  the  defendants.] 

Mr.  Knight  and  Mr.  Metcalfe,  for  the  plaintiffs.  [  234  ] 

Mr.  JcLcoh  and  Mr.  Purvis,  for  the  defendants  Meggison  &  Co. 

Mr.  Cockerel!,  for  the  Archbishop  of  York.  r  237  i 

Mr.  Bellamy,  for  the  executors  of  Cottle's  trustee. 

Thb  Vice-Chancbllob,  after  reading  the  covenant  to  charge  in 
the  deed  of  August,  1811,  said  : 

The  only  question  which  I  have  to  decide,  is  whether  the  con- 
cluding words  of  this  covenant  did,  in  the  contemplation  of  this 
Court,  take  effect  on  the  new  living  as  soon  as  it  was  acquired,  so 
as  to  create  a  valid  charge  upon  it.  My  opinion  is  that  those 
words  did  immediately  fasten  on  the  new  living,  and  that  it  was 
not  necessary  for  the  covenantee  to  resort  to  the  machinery  of  a 
new  charge,  unless  he  chose  to  be  at  the  expense  of  it.  The 
annuity  was  granted  for  a  valuable  consideration,  and  the  charge 
was  equally  good  whether  the  annuitant  did  or  did  not  afterwards 
obtain  a  complete  execution  of  the  covenant. 

This  is  like  those  cases  iu  which  parties,  on  their  marriage, 
have  agreed  that  their  estates,  generally,  shall  be  liable  to  pay  a 
jointure.  Such  an  agreement  operates,  immediately,  to  charge 
all  the  estates  which  the  parties  have,  although  no  formal  charge 
is  subsequently  executed. 

If  the  plaintiff  had  filed  his  bill  he  might  have  had  a  decree 
prior  to  the  passing  of  the  57  Geo.  III. ;  and,  *if  he  did  not       [  •238  ] 
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choose  to  have  a  charge,  this  Court  would  have  protected  him 
by  its  decree.  If  the  covenant  operated  as  an  immediate  charge, 
the  e£fect  is  the  same  as  if  a  formal  charge  had  been  made,  which 
the  subsequent  Act  could  not  set  aside. 

There  can  be  no  doubt  that  Meggison,  Pringle  and  Manisty  had 
notice  of  the  deed  of  August,  1811,  before  they  took  their  security; 
and  though,  probably,  neither  they  nor  the  plaintiff  were,  at  the 
time,  fully  aware  of  the  legal  effect  of  that  deed,  they  must  be 
taken  to  have  had  notice  of  it  to  all  intents  and  purposes ;  and^ 
therefore,  the  plaintiff  has  now  a  right  to  have  that  deed  put  in 
force.  The  consequence  is  that,  as  against  those  gentlemen,  the 
plaintiff  is  entitled  to  be  considered  as  the  first  incumbrancer 
on  the  vicarage  of  Leake.  He  was  in  possession  under  his 
sequestration,  and  they  applied  to  a  court  of  law  and  turned 
him  out  of  possession ;  but,  as  he  was  turned  out  of  possession 
contrary  to  the  effect  of  the  covenant,  this  Court  will  consider 
him  as  being  in  possession  ab  initio;  for  this  Court  will  put 
parties  into  the  situation  in  which  they  ought  to  have  been. 
The  money  which  the  defendants  have  received  from  the  plain- 
tiff, must  be  paid  back,  and,  if  any  profits  have  been  received 
under  the  second  sequestration,  those  profits  also  must  be  paid 
over  to  him  so  far  as  to  cover  the  arrears  of  the  annuity ;  and, 
in  order  to  provide  for  the  future  payments,  the  receiver  must 
be  continued. 

The  defendants  Meggison,  Pringle,  and  Manisty,  now  appealed 
from  the  Vice-chancellor's  decree. 

Mr.  Tinney  and  Mr.  Metcalfe,  for  the  plaintiff,  in  support 
of  the  decree.  . 


[  549  ] 

[  551  J 

Nov.  9. 
[  65;i  J 


Mr.  Jacob  and  Mr.  Purvis,  for  the  defendants  Meggison, 
Pringle  and  Manisty.     *     *     * 

Mr.  Tinney,  in  reply.     *     *     * 

The  Lord  Chancellor  : 

This  was  an  appeal  by  certain  of  the  defendants,  judgment 
creditors  of  the  Eev.  Mr.  Warrington,  vicar  of  the  parish  of 
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Leake ;  and  the  question  is,  whether  the  plaintiff  has  or  has  biitoalfs 
not  a  preferable  charge  upon,  and  title  to  the  proceeds  of  the  the 
vicarage.  The  defendants'  title  is  under  a  judgment  and  seques- 
tration of  the  year  1882,  and  before  they  obtained  that  judgment, 
they  had  notice  of  the  plaintiff's  title.  The  question,  therefore, 
turns  upon  the  validity  of  that  title,  and  the  remedy  by  which 
the  plaintiff  is  entitled  to  enforce  it. 

Before  adverting  to  the  facts,  which  are  relied  upon  as  consti- 
tuting the  plaintiff's  title,  it  is  material  to  consider  the  state  of 
the  law  as  to  charging  ecclesiastical  benefices. 

This,  by  the  statute  of  Elizabeth,  was  made  illegal.  But  that 
statute  was  repealed  by  the  Act  48  Geo.  III.  c.  84,  which  was 
passed  in  the  year  1808 ;  and  so  the  law  remained  till  the  year 
1817,  when  by  the  Act  57  Geo.  III.  c.  99,  the  charging  ecclesias- 
tical benefices  was  again  prohibited.  So  that  from  1808  to  1817, 
and  consequently  in  the  year  1811,  when  the  security  which 
constitutes  the  title  of  the  plaintiff  was  executed,  and  in  the 
year  1814,  when  Mr.  Warrington  obtained  the  vicarage  of  Leake, 
the  property  claimed  to  be  affected  by  the  security,  there  was 
no  law  prohibiting  a  clergyman  from  charging  his  ecclesiastical 
benefice. 

The  security  under  which  the  plaintiff  claims  is  dated  the 
9th  of  August,  1811,  at  which  time,  Mr.  Warrington  was  incum- 
bent of  a  living  in  the  city  of  London ;  and  the  deed  is  a  grant, 
for  a  valuable  consideration,  of  an  annuity  of  1502.  to  one  James 
Cottle,  for  the  life  of  Mr.  *Warrington,  with  a  power  of  entry  [  'ss*  ] 
and  distress  upon  that  living,  to  secure  the  annuity,  and  a 
grant  of  the  revenue  of  it  for  99  years,  determinable  with  the 
incumbency  of  Mr.  Warrington,  with  a  power  of  sale  and 
mortgage:  and  in  the  deed  there  was  the  following  covenant, 
namely,  that  in  case  Mr.  Warrington  should  at  any  time  or  times 
thereafter,  be  preferred  or  promoted  to  any  other  ecclesiastical 
benefice  or  benefices  in  lieu  of  or  in  exchange  for,  or  in  addition 
to  his  then  vicarage  and  rectory,  or  his  church  or  ecclesiastical 
preferment  for  the  time  being,  he  would,  at  his  own  costs  and 
charges,  within  three  calendar  months  next  after  such  events 
should  happen,  fully  charge  the  same  benefice  or  benefices,  with 
payment  of  the  annuity  of  150Z.,  and  also  demise  the  same  to 
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OF  York,  demised,  for  securing  the  annuity ;  and  that,  in  the  meantime, 
the  same  benefice  and  benefices,  should  be  charged  and  charge- 
able with  and  liable  to  the  payment  of  the  annuity  of  150Z.  A 
memorial  of  this  deed  was  duly  enrolled,  and  no  question  is  made, 
but  that  this  instrument  was  at  the  time  perfectly  regular,  and 
operative  as  a  charge  upon  the  living  of  which  Mr.  Warrington 
was  at  that  time  possessed.  There  was  also  a  warrant  of  attorney 
to  confess  judgment  as  a  further  security,  upon  which  judgment 
was  entered  up.  In  1813  James  Cottle  assigned  this  annuity 
and  all  the  securities  to  the  plaintiff,  and  the  annuity  being  in 
arrear,  the  then  living  of  the  grantor  was  sequestered  under  the 
judgment.  In  November,  1814,  Mr.  Warrington  exchanged  this 
living  for  the  vicarage  of  Leake ;  and  in  1815  that  vicarage  of 
Leake  was  sequestered  under  the  same  judgment  for  the  benefit 
of  the  plaintiff,  and  to  obtain  payment  of  the  arrears.  It 
appears  that  this  judgment  was  not  registered  in  the  county 
[  *65b  J  of  York,  and  the  defendants  having  *obtained  a  judgment  of 
the  year  1832  which  was  duly  registered,  and  issued  a  seques- 
tration upon  it,  against  the  vicarage  of  Leake,  a  contest  arose 
in  the  Court  of  King's  Bench,  as  to  which  judgment  was  to 
have  the  preference  ;  that  contest  ended  in  the  Court  deciding  in 
favour  of  the  defendants,  the  appellants,  and  the  plaintiff  was 
thereupon  ordered  to  pay  to  them  what  he  had  received  from 
the  vicarage,  under  his  sequestration,  since  the  date  of  the 
sequestration  of  the  defendants. 

This  proceeding  established  that,  at  law,  and  as  between  the 
two  sequestrators,  the  defendant  had  the  better  title ;  but  it 
could  not  affect  the  question  whether  the  plaintiff  had  any 
equitable  title  to,  or  was  entitled  to  any  equitable  charge  upon 
the  vicarage  of  Leake.  It  appears  that  in  the  year  1818,  the 
plaintiff  had  procured  Mr.  Warrington  to  execute  a  deed,  for 
the  purpose  of  carrying  into  effect  the  covenant  in  the  deed  of 
1811,  by  creating  a  formal  legal  charge  upon  the  vicarage  of 
Leake,  to  secure  the  annuity ;  but  the  Act  57  Geo.  III.  c.  99, 
having  before  passed,  in  the  year  1817,  that  deed  was  clearly 
illegal   and  of  no  effect.     The  question  then  is,  whether  under 
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that  deed  before  they  obtained  their  judgment,  such  charge  must 
be  preferred  to  that  judgment. 

It  is  first  to  be  considered  what  would  have  been  the  plaintiff's 
title  if  the  Act  57  Geo.  III.  c.  99,  had  not  passed ;  and,  secondly, 
what  effect  has  that  Act  upon  the  plaintiff's  title.  If  that  Act 
had  not  passed,  the  plaintiff  would  have  been  entitled  to  a 
present  equitable  charge  upon  the  vicarage  of  Leake,  with  a 
right  to  call  upon  Mr.  Warrington  to  give  him  a  legal  charge 
apon  it. 

There  can  be  no  doubt  that  a  covenant  to  charge  or  dispose  [  666  ] 
of,  or  affect  lands  hereafter  to  be  acquired,  operates  in  equity 
upon  lands  so  afterwards  acquired.  [His  Lordship  here  cited 
cases  to  establish  this  point,  and  continued  as  follows :]  Upon 
that  point  there  is,  I  think,  no  doubt;  that  is,  that  such  a 
charge  upon  lands  to  be  afterwards  acquired,  would  have  been 
good,  to  affect  such  after-acquired  lands,  against  the  party 
creating  the  charge.  If  that  be  so,  the  present  question  must 
be  answered  in  the  affirmative ;  and  what  remains  to  be  con- 
sidered is,  does  the  Act  57  Geo.  III.  c.  99,  prevent  such  equity 
from  attaching  upon  and  affecting  the  vicarage.  The  Act  is  not 
retrospective ;  it  prevents  any  new  charge  from  being  created ; 
but  does  it  make  void  a  charge  by  a  deed  of  a  prior  date,  declared 
to  affect  the  vicarage  in  question,  until  such  equitable  charge 
shall  be  converted,  in  pursuance  of  the  covenant,  into  a  legal 
charge?  Does  the  Act,  by  preventing  the  legal  charge  from 
being  created,  destroy  the  equitable  lien  ?  If  so,  it  would  have 
a  retrospective  effect,  which  it  does  not  profess  to  have.  Sup- 
pose the  deed  of  1811  had  not  contained  any  covenant  to  execute 
a  legal  charge  upon  any  newly  acquired  benefice,  but  merely  a 
proviso  and  agreement  that  any  such  newly  acquired  benefice 
should  be  charged  and  chargeable  with,  and  liable  to  the  payment 
of  the  said  annuity,  could  it  be  doubted  that  upon  Mr.  Warrington 
becoming  vicar  of  Leake  in  1814,  that  benefice  became  equitably 
chargeable  with  the  annuity  ?  If  so,  can  the  covenant  to  make 
a  legal  charge  destroy  the  equitable  charge  ?    Can  the  covenant 
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^^^Yol^^  was  hardly  questioned  ;  but  it  was  contended  that  the  covenant 

[  *557  ]  was  all  one,  and  that  it  amounted  only  to  a  covenant  for  a  legal 
charge,  which  had  become  illegal  before  any  attempt  was  made 
to  enforce  it.  I  am  clearly  of  opinion,  however,  that  this  is  not 
the  true  construction  of  the  deed  of  1811,  and  that  there  is  an 
equitable  charge  independently  of  the  covenant  to  execute  a 
legal  charge.  It  was  then  said  for  the  defendants,  that  all 
equitable  charges  rest  upon  specific  performance,  and  the  right 
to  have  a  legal  charge.  This  is  by  no  means  so.  The  equitable 
incumbrancer  has  totally  different  remedies.  What  right  has 
an  equitable  mortgagee  by  a  deposit  of  deeds,  to  ask  for  a  legal 
mortgage?  I  am,  for  this  reason,  of  opinion,  that  the  Vice- 
Chancbllob's  judgment  was  correct  in  giving  effect  to  this 
equitable  charge,  upon  the  vicarage  of  Leake,  to  secure  the 
annuity.     *     *     * 

[  668  ]  It  was  lastly  contended  for  the  appellants  that  the  Court  will 

not  appoint  a  receiver,  except  to  provide  for  the  ultimate  relief 
at  the  hearing.  But  how  can  the  appellants  object  to  this,  if 
the  incumbent  does  not  ?  The  appellants,  if  properly  postponed 
to  the  plaintiff's  claim,  have  rather  an  interest  in  having  the 
receiver  continued  to  secure  the  payment  of  the  prior  incum- 
brance; but,  independently  of  this  objection,  I  am  of  opinion 
that  this  Court  will,  to  secure  an  equitable  incumbrancer,  which 
the  plaintiff  is,  take  possession  of  the  property  charged,  by  means 
of  its  receiver,  as  is  done  by  the  decree.  Accounts  are  to  be 
taken,  the  priority  of  incumbrances  is  to  be  ascertained,  monies 
received  are  to  be  paid  into  Court,  further  directions  are  reserved, 
and  the  receiver  is  continued ;  which  I  think  perfectly  regular. 

[  659  ]  I  am,  therefore,  of  opinion  that  the  appellants  have  altogether 

failed  to  shew  any  error  in  the  decree.  The  appeal,  therefore, 
must  be 

Dismissed  with  costs. 
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(N.  S.)  Oh.  47.)  Lord 

COTTKNHAM, 

Where  a  person  acting  on  behalf  of  the  subscribers  to  a  railway,  who  i^c. 

were  then  soliciting  •  a  Bill  in  Parliament,  for  the  purpose  of  forming  [  660  ] 
them  into  an  incorporated  joint  stock  Company,  entered  into  a  contract 
with  the  trustees  of  a  road,  whereby  it  was  stipulated,  that  in  con- 
sideration of  the  trustees  withdrawing  their  opposition  in  Parliament, 
and  consenting  to  forego  certain  clauses  of  which  they  had  intended  to 
press  for  the  insertion  in  the  Act,  a  formal  instrument  to  the  effect  of 
the  clauses  should  be  executed  under  the  seal  of  the  Company  when 
incorporated ;  and  the  Bill  was  accordingly  allowed  to  pass  unopposed 
and  without  the  clauses,  an  injunction  was  granted  at  the  suit  of  the 
trustees,  to  prevent  the  Company  from  violating  the  provisions  contained 
in  the  omitted  clauses. 

An  agreement  to  withdraw  or  withhold  opposition  to  a  Bill  in  Parlia- 
ment is  not  illegal ;  and  a  court  of  equity  will  enforce  a  contract  founded 
on  such  a  consideration. 

An  incorporated  Company  will  be  bound  by  the  agreement  of  its 
individual  members,  acting  before  incorporation  on  its  behalf,  if  the 
Company  has  received  the  full  benefit  of  the  consideration  for  which 
the  agreement  stipulated  on  its  behalf ;  provided  the  agreement  is  not 
inconsistent  with  the  purposes  and  objects  which  the  Company  was 
formed  to  carry  out. 

By  a  local  Act  of  Parliament,  certain  persons  therein  named 

were  appointed  trustees  of  the  turnpike  roads  between  Liverpool, 

Prescot,  and  Warrington,  in  the  county  of  Lancaster,  and  were 

thereby  empowered  to  make,  repair,  and  improve  the  roads,  and 

demand  and  take  certain  tolls  therein  mentioned.   The  business  of 

the  trust  was  managed  by  monthly  meetings  of  the  trustees,  and 

(1)  Similar    decisions    were    pro-  CaJedonian,  tfhc.  By.  Co.y,  TheMagia- 

nounced    by  Lord    Cottenham    in  tratea  of  HeUnahuryh,  2  Macq.  391, 

other  cases,  viz.,  Stanley  v.  Cheater  and  again  in  Freatwi  v.   Liverpool , 

and     Birkenhead     By.    Co.    (1838),  MancJiestery    lihc.     By.     Co.     (1856), 

3  My.  &  Cr.  773,  and  Lord  Fetre  v.  5  H.  L.  C.  605;  25  L.  J.  Ch.  421. 

Eastern  Counties  Bwy.^  1  Bail.  Cas.  These  cases  are  collected  and  referred 

462;  and  the  same  view  was  adopted  to  by  Kindersley,  V.-C,  in  'Earl 

by  Lord  Campbell  in  ^MtertiCoi/n^wfl  of  Shrewsbury  v.  North  Staffordshire 

By.  r.Hawkes{lS55),  5  1I.Ij.C. SSI,  By.    Co.   (1865)   L.   B.    1   Eq.   593, 

356,  and  by  Lord  St.  Leoitabds  in  35  L.  J.  Ch.  156,  13  L.  T.  648,  and 

Gooday  v.  Colchester  By.  Co.,  17  Beav.  in   Lindley  on  Companies,   5th  ed. 

132.      But   the    principle  was    dis-  pp.    150-153,   where    the    principal 

approved  by  Lord  Craitworth  and  case  is  discussed  at  some   length. 

Lc«d  Brouqhah  in  a  Scotch  Appeal,  — 0.  A.  S. 
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Edwards  by  committees  of  their  number,  appointed  at  such  meetings,  and 
The  Grakd  by  William  Eowson,  who  was  the  clerk  and  solicitor  of  the  trust. 
Ra^wa?  I^  *^®  y®*^  1882,  John  Moss,  Eobert  Gladstone,  Charles 
Company.  Xiawrence,  and  others,  determined  to  apply  for  an  Act  of  Parlia- 
ment to  establish  a  Company  for  the  purpose  of  making  a  rail- 
way communication  between  the  towns  of  Liverpool,  Manchester, 
and  Birmingham.  They  accordingly  raised  subscriptions,  and 
adopted  the  usual  means  for  forwarding  the  undertaking.  Moss 
and  Lawrence  were  chosen  two  of  the  directors,  and  Messrs. 
Pritt,  Clay,  and  Swift,  of  Liverpool,  were  appointed  the  solicitors 
of  the  proposed  Company.  Early  in  the  year  1883,  a  Bill  was 
brought  into  Parliament,  having  for  its  object  to  form  the 
[  ♦651 J  subscribers  to  the  undertaking  *into  an  incorporated  joint  stock 
Company ;  and  an  application  was  made.,  on  their  behalf,  for  the 
consent  of  the  road  trustees  to  the  line  of  the  proposed  railway 
being  carried  under  the  Liverpool  and  Warrington  turnpike 
road,  at  a  place  called  Bank  Quay,  near  Warrington ;  and  this 
application  having  been  taken  into  consideration  at  a  monthly 
meeting  of  the  trustees,  was  by  them  referred  to  a  committee, 
consisting  of  Bichard  Edwards,  Thomas  Case,  Bartholomew 
Bretherton,  and  John  Clare,  who  were  requested  to  negotiate 
on  the  subject  with  the  directors  of  the  Railway  Company,  as 
well  with  reference  to  the  railway  crossing  the  turnpike  road, 
as  with  reference  to  a  pecuniary  compensation  for  the  injury  the 
road  would  sustain  by  such  railway  in  the  diminution  of  the 
tolls,  and  the  prejudice  consequently  done  to  the  creditors  of 
the  trust ;  and  the  committee  was  empowered,  generally,  to  adopt 
such  measures,  either  by  opposing  the  Railway  Bill  in  Parlia- 
ment, or  otherwise,  to  effect  the  object  above  referred  to,  as  might 
seem  expedient,  in  the  event  of  their  negotiations  terminating 
unsatisfactorily. 

The  negotiations  which  were  accordingly  opened  between 
Mr.  Case,  on  behalf  of  the  trustees,  and  Mr.  Moss,  on  behalf 
of  the  Company,  with  a  view  to  an  amicable  adjustment  of  the 
matters  in  difference,  having  ultimately  failed,  measures  were 
immediately  taken  by  the  trustees  for  a  vigorous  and  effective 
opposition  to  the  further  progress  of  the  Bill  in  Parliament. 
The  Bill  having  then  already  passed  through   the  House  of 
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Commons,  petitions  to  the  House  of  Lords  against  it  were 
prepared  and  signed  by  the  trtistees,  and  by  the  bondholders 
and  creditors  of  the  trust,  and  various  clauses  were  also  drawn 
which  the  trustees  were  desirous  of  having  introduced  into  the 
Bill  for  the  protection  of  their  interests,  and  a  communication 
was  made  to  the  Earl  of  Derby,  then  Baron  Stanley,  a  member 
of  the  *House  of  Lords,  who  was  himself  one  of  the  trustees,  for 
the  purpose  of  making  his  Lordship  acquainted  with  the  facts, 
and  of  soliciting  him  to  present  the  petitions,  and  support  the 
prayer  of  them  by  his  vote  and  influence. 

In  the  meantime,  however,  on  the  18th  of  April,  1833,  a 
meeting  took  place  between  Messrs.  Case  and  Bowson,  on  behalf 
of  the  trustees,  and  Messrs.  Moss,  Lawrence,  and  Clay,  on  behalf 
of  the  subscribers  to  the  railway,  when  a  draft  of  the  clauses 
which  had  been  so  prepared,  and  which  the  trustees  desired 
might  be  inserted  in  the  Bill,  was  considered,  and  after  several 
alterations  had  been  made,  was  adopted  and  agreed  to  by  the 
parties  present. 

The  clauses,  as  altered,  were  as  follows  :  **  And  whereas  the  said 
railway  will  cross  the  turnpike  road  between  Liverpool  and  War- 
rington, at  or  near  a  certain  place  called  Bank  Quay,  in  the  township 
of  Warrington,  in  the  parish  of  Warrington,  in  the  said  County 
Palatine  of  Lancaster;  be  it  therefore  enacted,  that  in  case  the  said 
railway  shall  be  made  under  or  across  the  said  road  under  the 
anthority  of  this  Act,  the  same  shall  not  be  carried  under  the  said 
turnpike  road  on  the  level,  but  shall  be  carried  under  the  said  turn- 
pike road,  and  the  said  Company  of  Proprietors  hereby  incorporated 
shall,  at  their  own  expense,  erect  and  build  a  good,  firm,  and 
substantial  bridge  of  brick,  stone,  or  iron  over  the  said  railway 
where  the  same  shall  cross  the  said  turnpike  road,  with  proper 
approaches  thereto,  upon  which  bridge  the  said  turnpike  road 
shall  be  made  of  good  and  sufficient  materials,  and  executed  in  a 
good  and  workmanlike  manner  at  the  expense  of  the  said  Com- 
pany, and  to  the  satisfaction  of  the  surveyor  for  the  time  being 
of  the  trustees  of  the  said  turnpike  road  ;  and  the  battlements  of 
the  said  bridge  shall  not  be  less  than  four  feet  in  height,  and 
shall  be  ^closed,  and  continued  for  not  less  than  thirty  yards  on 
each  side  from  the  summit  of  such  bridge ;  and  the  ascent  of  the 
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road  over  such  bridge,  and  the  approaches  thereto,  shall  not,  in 
any  case,  be  more  than  one  foot  in  thirty  feet ;  and  the  said  road 
so  to  be  made  by  the  said  Company  as  aforesaid  shall  be  formed 
of  such  width  as  to  leave  a  clear  and  open  space  between  the 
fences  of  such  road  equal  to  the  width  of  the  present  road  there. 
''  And  be  it  further  enacted,  that  the  said  Company  shall  at 
all  times  for  ever  after  the  said  bridge  shall  have  been  erected 
under  the  authority  of  this  Act,  keep  the  same  and  any  future 
bridge  to  be  erected  in  lieu  thereof,  and  which  shall  be  of  the 
like  dimensions,  capacity,  and  materials  as  are  hereinbefore 
mentioned  in  good,  perfect,  and  complete  repair,  except  only  the 
roadway  over  such  bridge  which  is  (save  as  hereinafter  men- 
tioned) to  be  repaired  by  the  trustees  of  the  said  road ;  and  the 
said  Company  shall  and  will  at  all  times  hereafter,  well  and 
sufficiently  repair,  and  make  good  all  damage  and  injury  which 
may  arise  or  be  occasioned  by  the  said  railway  over  the  said 
bridge,  for  or  by  reason  of  any  repairs  or  alteration  of,  in,  or  to 
the  said  bridge  by  the  said  Company ;  and  in  case  of  any  want 
of  repair  to  the  said  bridge,  or  to  the  roadway  over  the  same  in 
the  event  last  aforesaid,  and  notice  being  given  by  the  trustees 
of  the  said  turnpike  road,  or  their  clerk,  or  treasurer,  or  any 
other  person  authorised  by  the  said  trustees  to  the  said  Company 
of  Proprietors  "hereby  incorporated,  or  to  their  clerk  or  treasurer 
for  the  time  being,  of  any  want  of  repairs  to  the  said  bridge,  or 
to  any  bridge  to  be  erected  in  lieu  thereof,  under  the  authority  of 
this  Act,  or  the  roadway  over  the  same  in  the  event  aforesaid,  if 
the  said  Company  of  Proprietors  hereby  incorporated,  shall  not 
for  the  space  of  one  calendar  month  after  service  of  such  notice, 
commence  *such  repairs,  and  proceed  therein  with  all  reasonable 
expedition  until  the  same  shall  be  completed,  the  said  trustees 
may,  in  case  they  shall  see  fit  from  time  to  time,  repair  or 
rebuild  the  said  bridge,  and  repair  the  roadway  over  the  same, 
in  the  event  aforesaid,  as  the  case  may  require,  and  as  the  said 
trustees  shall  think  necessary ;  and  all  the  expenses  thereof  shall 
upon  demand  be  repaid  by  the  Company  of  Proprietors  hereby 
incorporated,  and  to  the  said  trustees  or  their  treasurer  for  the 
time  being,  and  in  default  of  such  payment  any  two  or  more 
of  his  Majesty's  justices  of  the  peace  for  the  said  County  Palatine 
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of  Lancaster  shall,  and  they  are  hereby  required,  on  application  Edwards 
by  the  said  trustees,  or  their  clerk,  or  treasurer  for  the  time 
being,  or  of  any  other  person  authorised  by  the  said  trustees  by 
warrant  under  the  hands  and  seals  of  the  said  justices,  to  cause 
the  amount  of  such  expenses  to  be  levied  by  distress  and  sale  of 
the  goods  and  chattels  of  the  said  Company  of  Proprietors  hereby 
incorporated,  and  to  be  paid  by  the  said  trustees ;  rendering  the 
overplus,  if  any,  upon  demand,  after  deducting  the  charges  of 
making  such  distress  and  sale,  to  the  Company  of  Proprietors 
hereby  incorporated ;  and  the  said  trustees  shall  and  may  sue 
for  and  recover  the  same  against  the  said  Company  of  Pro- 
prietors hereby  incorporated,  by  action  of  debt,  or  on  the  case,  in 
any  of  his  Majesty's  courts  of  record  at  Westminster,  or  in  his 
Majesty's  Court  of  Common  Pleas  for  the  County  Palatine 
of  Lancaster." 

At  that  meeting  it  was  suggested  by  Mr.  Moss  that,  as  the 
Bill  was  then  in  the  House  of  Lords,  it  would  save  time  and 
expense  to  the  Company,  if  the  insertion  of  the  proposed  clauses 
were  dispensed  with  by  the  trustees,  and  an  undertaking  were 
given  that  an  agreement  should  be  executed  to  the  same  effect ; 
and  Mr.  Case  having  acquiesced  in  that  suggestion,  Mr.  Moss 
^thereupon  signed  a  memorandum  at  the  foot  of  the  draft,  in 
the  following  words  :  "  I,  the  undersigned  John  Moss,  undertake 
to  execute  an  agreement  to  the  effect  of  these  clauses  so  soon  as 
the  same  is  prepared,  and  to  get  the  same  confirmed  under  the 
seal  of  the  Company  intended  to  be  incorporated  as  soon  as 
circumstances  will  permit:  this  agreement  being  made  on  the 
express  understanding  that  there  shall  not  be  any  opposition 
to  the  Bill  now  in  Parliament,  either  by  the  trustees  of  the  roads 
from  Liverpool  to  Warrington,  or  the  mortgagees  of  the  tolls  on 
the  said  roads.  And  this  agreement  is  to  be  void  on  my  deliver- 
ing to  the  said  road  trustees,  or  their  clerk,  the  engagement 
of  the  intended  Company  to  the  same  effect.  John  Moss. 
Liverpool,  18th  AprU,  1838." 

Immediately  below  this  memorandum  Mr.  Case  wrote  the 
following  words :  "I  recommend  the  trustees  to  confirm  the 
above  agreement.     Thomas  Case." 

At  a  meeting  of  the  committee  of  the  trustees,  held  on  the 
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20th  of  April,  it  was  unanimously  resolved,  that  the  arrangement 
made  by  Mr.  Case  with  Mr.  Moss  should  be  confirmed.  On  the 
same  day  the  clerk  of  the  trustees  wrote  to  Messrs.  Pritt,  Clay, 
and  Swift,  apprising  them  of  the  fact;  and  he  also  transmitted 
to  them,  for  perusal  and  approbation,  the  draft  of  a  deed  of 
covenants  founded  upon  the  clauses  as  settled  and  adopted  by 
Mr.  Moss  ;  and  he  at  the  same  time  sent  a  letter  to  Lord  Derby, 
informing  his  Lordship  that  such  an  arrangement  had  been  that 
day  made  between  the  trustees  of  the  road  and  Mr.  Moss,  on 
behalf  of  the  Bailway  Company,  as  would  render  it  unnecessary 
to  present  the  petitions  in  opposition  to  the  Bill.  The  petitions 
accordingly  were  not  presented  ;  the  idea  of  procuring  the  inser- 
tion of  the  proposed  clauses  in  the  Bill  was  abandoned,  and 
all  opposition  to  the  further  progress  of  the  Bill  having  *been 
withdrawn,  the  Bill  received  the  Boyal  assent,  and  became  an 
Act  of  Parliament  on  the  6th  of  May,  1833. 

The  Act  was  intituled  ''  An  Act  for  making  a  Bailway  from  the 
Warrington  and  Newton  Bailway  at  Warrington  in  the  County  of 
Lancaster,  to  Birmingham  in  the  County  of  Warwick,  to  be  called 
the  Grand  Junction  Bailway ; "  and  John  Moss,  Bobert  Gladstone, 
Charles  Lawrence,  and  other  persons  therein  named,  and  all  other 
persons  and  bodies  politic  and  corporate  who  had  subscribed, 
or  should  thereafter  subscribe  towards  the  undertaking;  and 
their  several  and  respective  successors,  executors,  administrators, 
and  assigns,  were  thereby  incorporated  by  the  name  and  style  of 
"The  Grand  Junction  Bailwajt, Company,"  by  which  name  they 
were  authorised  to  sue  and  be  sued,  and  they  were  iiuthorised  to 
make  the  railway,  and  the  affairs  of  the  Company  were  to  be 
managed  by  directors ;  and  it  was  thereby  enacted,  amongst  other 
things,  that  where  any  bridge  should  be  erected  for  carrying  any 
public  road  over  the  railway,  the  road  over  such  bridge  should  be 
formed,  and  should  at  all  times  be  continued  of  such  width  as  to 
leave  a  clear  and  open  space  between  the  fences  of  such  road  of 
not  less  than  fifteen  feet;  and  the  ascent  of  every  such  bridge  for 
the  purpose  of  such  public  road,  should  not  be  more  than  one 
foot  in  thirteen  feet ;  and  a  good  and  sufficient  fence  should  be 
made  on  each  side  of  every  such  bridge,  which  fence  should  not 
be  less  than  four  feet  above  the  surface  of  such  bridge. 
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Application  was  made  shortly  afterwards  to  Mr.  Moss,  who 
had  now  become  a  director  of  the  incorporated  Company,  for  the 
purpose  of  procuring  through  his  means,  according  to  the  agree- 
ment, a  deed  of  covenants  under  the  Company's  seal,  embodying 
the  clauses  as  settled  and  approved  by  him  on  the  18th  of  April. 
That  gentleman,  however,  refused  to  comply  *with  the  applica- 
tion, and  nothing  further  was  done  in  the  matter,  until  the 
month  of  March,  1886,  when  the  road  trustees  received  informa- 
tion that  the  workmen  of  the  Railway  Company,  in  the  execution 
of  the  railway,  were  proceeding  to  carry  the  turnpike  road  at 
Bank  Quay  over  the  railway,  by  means  of  a  bridge  or  viaduct, 
the  width  of  which,  and  of  the  approaches  to  which,  did  not 
exceed  thirty  feet,  although  the  width  of  the  turnpike  road  at 
that  place  was  fifty  feet. 

The  trustees  thereupon  filed  the  present  Bill,  on  behalf  of 
themselves  and  all  other  persons  interested  in  the  tolls  levied 
upon  the  roads  which  were  subject  to  the  trust,  against  the 
Railway  Company.  The  Bill  stated  the  facts  already  set  forth ; 
and  it  charged,  among  other  things,  that  the  only  other  persons 
interested  under  the  trust  were  certain  bondholders  or  mort- 
gagees who  had  a  lien  upon  the  tolls ;  and  that  the  number  of 
such  persons,  was  so  great,  in  consequence  of  settlement  and 
otherwise,  as  to  render  it  highly  inconvenient,  and,  indeed, 
impracticable  to  make  them  parties  to  the  suit. 

The  Bill  prayed  that  it  might  be  declared,  that  the  contracting 
the  width  of  the  road  at  Bank  Quay  was  a  violation  of  the  agree- 
ment and  undertaking  entered  into  by  Moss,  and  that  any 
departure  therefrom  was  a  fraud  upon  the  plaintiffs;  that  it 
might  be  declared  that  the  agreement  of  the  18th  of  April,  1838, 
was  binding  on  the  def^idants,  and  that  they  might  be  decreed 
specifically  to  perform  the  same,  and  to  execute  a  proper  deed 
conformably  thereto,  and  to  ^restore  the  road  to  its  former 
condition ;  and  that  the  defendants,  their  agents,  and  workmen, 
might  be  restrained  by  injunction  from  continuing  and  pro- 
ceeding with  their  present  works  on  the  road  at  Bank  Quay, 
and  from  making  or  continuing  any  road  at  Bank  Quay,  which 
should  not  be  of  such  *width  as  to  leave  a  clear  space  between 
the  fences  of  such  road  equal  to  the  width  of  the  road  there  at 
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"Sl^AY     otherwise  infringing  the  agreement  of  the  18th  of  April,  1833, 

Company,     or  the  clauses  therein  referred  to. 

The  plaintiffs  filed  affidavits  in  support  of  the  statements 
contained  in  their  Bill;  and  those  affidavits  having  been  met 
by  counter-affidavits  made  by  Mr.  Moss  and  other  persons  on 
behalf  of  the  Company,  the  plaintiffs  moved  for  an  injunction 
in  the  terms  of  the  prayer  of  the  Bill. 

The  Vice-chancellor  having  granted  the  motion,  the  defen- 
dants now  moved,  before  the  Lord  Chancellor,  that  the  injunction 
might  be  dissolved. 

In  support  of  the  motion,  it  was  first  contended,  that  in  point 
of  fact  no  final  agreement  had  been  ever  entered  into  by  Mr. 
Moss;  but  that  the  memorandum  which  he  had  signed  was 
merely  a  proposal  or  treaty,  which  had  never  ripened  into  a 
contract,  and  from  which,  as  it  had  not  been  definitely  accepted 
by  the  trustees,  he  was  at  liberty  to  withdraw,  and  had  in  fact, 
as  the  trustees  well  knew,  withdrawn,  before  the  passing  of  the 
Bailway  Act.  The  grounds  upon  which  this  argument  rested, 
and  the  effect  of  the  affidavits  by  which  it  was  supported,  are 
stated  and  considered  in  the  judgment. 

Mr,  Jacob  and  Mr.  Sharpe  further  insisted,  on  behalf  of  the 
defendants,  that  even  assuming  the  agreement  to  have  been  a 
final  and  binding  contract  as  against  Moss,  a  Bill  could  not  be 
sustained  upon  it,  seeking  to  charge  the  Company  with  the 
liability  which  the  memorandum  purported  to  create.  The 
[  •669  ]  agreement  was  personal  to  *Moss,  and  did  not  profess  in  any 
way  to  affect  the  company;  nor  did  Moss  execute  it  as  the 
agent,  or  on  behalf  of  the  Company.  How  indeed,  was  it 
possible  that  he  should,  seeing  that  the  Company  had  then  no 
existence?  *  *  Capes  v.  Hutton{i).  Even  if  the  Railway 
Company  had  been  in  existence  and  incorporated,  and  Moss 
had  been  its  authorised  agent  at  the  time  when  he  executed  the 
agreement,  and  had  introduced  into  it  words  for  the  express 
purpose  of  charging  his  employers,  his  agreement  would  not  be 


(1)  26  E.  E.  102  (2  Euss.  367). 
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legally  binding  upon  them,  unless  they  subsequently  ratified  his     Edwahds 
act,  and  affixed  their  corporate  seal  to  the  instrument :  Dunston    the  g*rani> 
and  Clarke  v.  The  Imperial  Gas  Light  Company  (i).     *     *     This      r^^'^way 
was  neither  more  nor  less  than  an  attempt,  through  the  instru-     Company. 
mentality  of  the  Court  of  Chancery,  to  give  the  authority  of 
law  to  provisions   which   had  never  received   the   sanction   of 
the  Legislature.     ♦     *     ♦ 

To  enforce  the  agreement  of  Moss  against  the  Railway  Com-        [  662  ] 
pany,  would  be  to  sanction  a  fraud  upon  the  present  shareholders. 
The  Bill  was  passed  into  a  law  without  any  reference  to  that 
agreement.     *     *    Arrangements  of  this  kind,  if  once  sanctioned        [  663  ] 
in  a  court  of  justice,  would  furnish  a  convenient  cloak  for  every 
species  of  jobbing  and  fraud.     *     *     The  contest  too,  it  was        [  664  ] 
to  be  observed,  lay  not  between  individuals,  but  between  cor- 
porate bodies ;  and  so  long  as  the  rights  of  the  public,  who 
were  alike  interested  in  the  road  and  the  railway,  were  fully 
protected  and  secured,  it  signified  little  what  were  the  rival 
claims  of  the  contending  parties.     *     ♦     * 

Mr,  JVigram  and  Mr.  Walker,  in  support  of  the  injunction :        [  66r>  ] 

*  *  The  Company  had  received  the  whole  advantage  which 
that  agreement  was  intended  or  able  to  give  to  them ;  the  arrange- 
ment had  relieved  them  from  the  necessity  of  entering  into  a 
doubtful  and  expensive  contest  with  the  road  trustees  in  Parlia- 
ment, and  the  funds  of  the  Company  had  of  course  been 
proportionably  benefited.  *  *  The  equity  of  the  present  [  ^^^  1 
Bill  was  the  common  and  well-established  equity,  so  often 
asserted  in  the  case  of  wills  and  marriage  settlements,  according 
to  which  a  party,  who  upon  certain  terms  procured  the  omission 
or  suppression  of  a  particular  clause  in  an  instrument,  for  his 
•  own  advantage,  was  compellable  specifically  to  perform  his  part 
of  the  contract,  in  other  words,  to  pay  the  price  by  which  that 
omission  was  purchased.     *     *     * 

Jlfr.  Jacob,  in  replj'. 

The  LoBD   Chancellor  said,  that  as  the  contest  here  was        [  667  ] 
between  two  public  bodies,  it  was  not  impossible,  and  it  was 
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extremely  desirable,  that  they  might  come  to  some  arrangement 
which  would  relieve  him  from  the  necessity  of  deciding  between 
them  upon  the  question  of  right.  He  should  therefore  post- 
pone his  judgment  for  the  purpose  of  aflfording  to  both  parties 
an  opportunity  of  entering  into  negotiations,  with  a  view  to 
a  compromise. 

The  cause  accordingly  stood  over  during  the  Long  Vacation ; 
but  the  parties  were  unable  to  come  to  any  arrangement ;  and 
judgment  was  now  delivered  by 

The  Lord  Chancellor  : 

This  was  an  application  to  dissolve  an  injunction  granted  by 
the  Vice-Chancbllor,  restraining  the  Grand  Junction  Eailway 
Company  from  making  a  bridge  or  viaduct  to  carry  the  road  of 
which  the  plaintiffs  are  trustees,  over  the  railway,  of  less  width 
than  the  other  parts  of  the  road,  which  at  that  place  is  fifty  feet 
wide.  Under  the  Railway  Act  a  width  of  no  more  than  fifteen 
feet  is  required.  The  defendants  propose  to  make  the  bridge 
thirty  feet  wide,  but  the  plaintiffs  contend  that  the  Railway 
Company  are  bound  to  make  it  fifty  feet  wide ;  and  the  plaintiffs 
support  their  case  by  shewing  that  whilst  the  Railway  Bill  was 
still  before  Parliament,  the  parties  who  were  soliciting  the  Bill 
agreed  with  the  plaintiffs,  that  the  proposed  bridge  or  viaduct 
should  be  fifty  feet  wide,  and  by  so  doing,  induced  the  plaintiffs, 
the  trustees  of  the  road,  to  permit  the  Bill  to  pass  without 
opposition. 

It  appears  from  the  affidavits,  that  the  plaintiffs,  Edwards, 
Case,  Bretherton,  and  Clare,  were  appointed  a  ^committee  of  the 
trustees,  to  negotiate  and  conclude  an  arrangement  with  the 
projectors  of  the  Railway  Company  upon  this  subject.  Moss  and- 
Lawrence,  two  of  the  directors  of  the  Company,  had  the  principal 
management  of  their  affairs,  and  Messrs.  Fritt,  Clay,  and  Swift 
were  their  solicitors.     Mr.  Rowson  was  solicitor  to  the  plaintiffs. 

On  the  19th  of  March,  1838,  the  trustees  instructed  their 
committee  to  conclude  an  arrangement,  if  possible,  and  if  not,  to 
take  measures  for  opposing  the  Bill  in  Parliament. 

The  affidavits  state  that,  there  being  no  prospect  of  an  amicable 
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arrangement,  preparations  were  made  for  opposing  the  Bill,  and 
clauses  were  prepared  which  the  plaintiffs  wished  to  have  intro- 
duced into  the  Bill,  and  a  member  of  the  House  of  Lords  was 
applied  to,  to  present  their  petition  for  that  purpose.  The 
affidavits  then  state,  that  on  the  18th  of  April,  1838,  a  meeting 
took  place  at  Liverpool  between  the  plaintiff  Case  and  Mr. 
Kowson  on  behalf  of  the  trustees  of  the  road,  and  Moss, 
Lawrence,  and  Clay,  on  behalf  of  the  Railway  Company,  at  which 
the  proper  clauses  to  be  inserted  in  the  Bill  on  behalf  of  the  road 
trustees  were  discussed,  altered,  and  finally  settled,  which  clauses 
contained  a  variety  of  provisions,  and  amongst  others,  one  that 
the  bridge  should  be  as  wide  as  the  road  at  that  part,  which 
is  fifty  feet;  that  thereupon  Moss,  on  behalf  of  the  Company, 
proposed,  to  save  time  and  expense,  that  the  object  of  the 
trustees,  should  be  secured  by  an  agreement,  instead  of  clauses 
in  the  Bill,  and  that  this  proposal  being  assented  to,  he  wrote  and 
signed  the  agreement  which  is  the  foundation  of  the  present  suit. 
[His  Lordship  here  read  the  words  of  the  agreement  signed  by 
Mr.  Moss,  and  also  the  memorandum  written  at  the  foot  of  it 
by  Mr.  Case.     His  Lordship  then  continued :] 

The  only  material  fact  upon  which  the  affidavits  differ,  is 
whether  the  trustees  of  the  road  did  adopt  the  arrangement  so 
entered  into  by  Mr.  Case.  The  affidavit  on  their  part  states,  that 
it  was  communicated  to  the  other  members  of  the  committee, 
Edwards,  Clay,  Clare,  and  Bretherton,  and  that,  some  difference 
of  opinion  arising  upon  it,  they  agreed  to  meet  at  Liverpool  on 
the  20tb,  and  that  notice  of  their  intention  was  given  by  Mr. 
Bowson  to  Messrs.  Pritt,  Clay,  and  Swift,  on  the  19th  of  April, 
and  a  fm-ther  communication  promised,  as  soon  as  the  committee 
should  have  made  their  determination.  That  a  meeting  was 
accordingly  held  on  the  20th,  at  which  Messrs.  Case  and  Clare 
attended,  (Edwards  and  Bretherton  having  signified  their  assent) 
when  it  was  resolved  to  adopt  the  arrangement  so  conditionally 
agreed  upon  bj  Case  on  the  18th ;  and  that  on  the  same  day, 
Mr.  Bowson  informed  Messrs.  Pritt,  Clay,  and  Swift  of  this  reso- 
lution, and  sent  to  them  a  draft  of  covenants  to  the  effect  of  the 
elaoses;  and  that  thereupon  the  petitions  of  the  trustees  and 
bondholders  to  Parliament  were  withdrawn.    That  on  the  2drd  or 
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24th  of  April,  Mr.  Clay  retarned  the  draft  with  some  saggestions 
as  to  alterations,  saying  that  he  had  sent  a  copy  to  Mr.  Swift  and 
Mr.  Moss  in  London,  and  woald  inform  Mr.  Bowson  as  soon  as 
he  heard  from  them ;  but  that  no  subsequent  answer  was  sent ; 
and  that  the  Bill,  without  the  clauses,  received  the  Boyal  assent 
on  the  6th  of  May  following.  That  nothing  further  passed  upon 
the  subject  until  the  month  of  March,  1886,  when  it  appeared 
that  the  Company  were  about  to  make  a  bridge  only  thirty  feet 
wide,  whereupon  Mr.  Bowson  claimed  the  benefit  of  the  contract 
for  fifty  feet,  and  then  this  contest  commenced. 

In  answer  to  this  statement,  Mr.  Moss,  who  is  chairman  of  the 
Bailway  Company,  has  made  an  affidavit,  stating  that  on  the 
19th  of  April,  1833,  Mr.  Case  informed  him  that  the  other 
trustees  refused  to  concur  in  *the  arrangement,  and  that  he 
(Moss)  thereupon  considered  it  as  at  an  end,  and  therefore 
refused  to  look  at  the  draft  deed  offered  to  him  in  London  by 
Mr.  Swift;  and  further  that  in  March,  1836,  Mr.  Case  again 
stated  that  there  was  no  agreement,  and  that  Edwards'  letter  to 
Bowson  would  shew  that  to  have  been  the  fact. 

Now  this  statement,  it  may  be  observed,  is  totally  inconsistent 
with  the  fact  of  the  trustees  having  agreed  to  meet  on  the  20th, 
to  consider  whether  they  should  adopt  the  agreement,  as  well  as 
with  Mr.  Bowson 's  letter  stating  that  a  meeting  on  the  20th  had 
been  appointed  for  that  purpose.  But  supposing  the  conversation 
with  Case  to  have  taken  place,  Mr.  Moss  and  Mr.  Swift  on  the 
22nd  or  23rd  of  April  received  in  London  from  Mr.  Clay  the  draft 
of  the  proposed  covenants,  with  Mr.  Clay's  suggested  alterations. 
By  this  they  were  at  all  events  informed  that  the  trustees,  so  far 
from  considering  the  arrangement  as  abandoned,  relied  upon  its 
being  carried  into  effect,  and  would  necessarily  upon  that  faith 
abstain  from  any  opposition  to  the  Bill  in  Parliament,  and  that 
their  own  agent,  Mr.  Clay,  was  acting  under  the  same  impression ; 
and  yet  they  did  not  communicate  to  the  trustees  their  intention 
to  treat  the  arrangement  as  abandoned,  so  as  to  give  them 
an  opportunity  of  opposing  the  future  j)rogress  of  the  Bill,  but 
left  them  in  the  belief  that  the  interests  of  their  trust  were 
secured  by  the  agreement,  and  the  Company  were  thus  enabled 
to  carry  the  Bill  without   opposition   through  its   subsequent 
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stages  up  to  the  Boyal  assent,  which  was  given  on  the  6th 
of  May. 

Such  would  have  been  the  state  of  the  case  if  the  statement  in 
Mr.  Moss's  affidavit  had  remained  unexplained;  but  Mr.  Case 
has,  by  his  affidavit  of  the  11th  of  June  last,  denied  that  he  saw 
Mr.  Moss  on  the  19th  of  April,  1838,  and  says  that  what  Mr. 
Moss  represents  *as  having  passed  between  them  related  to  a 
proposition  made  on  the  11th,  and  not  to  that  of  the  18th  of 
April,  and  took  place  at  another  time,  and  not  on  the  19th.  Mr. 
Rowson  has  also  made  an  affidavit  in  reply,  stating  that,  after 
the  proposal  of  the  18th  of  April,  he  used  every  exertion  to 
communicate  with  the  other  members  of  the  committee  of  the 
trustees,  and  that  the  meeting  of  the  20th  having  been  regularly 
convened,  it  was  at  that  meeting  unanimously  agreed  to  confirm 
the  proposal  of  the  18th,  a  fact  of  which  he  immediately  gave 
Mr.  Clay  notice. 

Under  these  circumstances  I  cannot  hesitate  to  come  to  the 
conclusion,  that  the  agreement  entered  into  by  Mr.  Moss  on 
the  18th  of  April,  1833,  which  was  conditional  upon  its  being 
accepted  by  the  committee  of  the  trustees,  became  absolute  by 
their  acceptance  and  confirmation  of  it.  The  only  question,  there- 
fore, to  be  considered  is,  whether  it  was  afterwards  abandoned,  or 
whether  the  defendants,  the  Railway  Company,  can  be  heard  to 
say  that  they  are  not  to  be  affected  by  what  so  took  place  before 
the  passing  of  their  Act  of  Parliament. 

With  respect  to  the  abandonment,  all  these  transactions,  it  is 
true,  took  place  in  the  year  1833  ;  but  the  Railway  Company  did 
nothing  until  the  year  1836  to  rouse  the  activity  of  the  road 
trustees.  The  latter  trusting,  as  they  well  might,  that  the 
question  between  the  road  and  the  railway  had  been  finally 
settled,  and  that  whenever  the  Railway  Company  should  be  in  a 
condition  to  cross  their  road,  the  terms  of  the  agreement  would 
be  adhered  to,  had  no  longer  anything  to  discuss  with  the 
Railway  Company ;  and  it  appears  that  they  did  insist  upon  the 
performance  of  the  contract  as  soon  as  they  had  any  reason  to 
suppose  that  the  Railway  Company  intended  to  construct  the 
bridge  or  viaduct  in  a  manner  inconsistent  with  the  provisions 
of  the  agreement. 
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But  then  the  Railway  Company  contend  that  they,  being  now 
a  corporation,  are  not  bound  by  any  thing  which  may  have 
passed,  or  by  any  contract  which  may  have  been  entered  into  by 
the  projectors  of  the  Company,  before  their  actual  incorporation. 

If  this  proposition  could  be  supported,  it  would  be  of  extensive 
consequence  at  this  time,  when  so  much  property  becomes  every 
year  subjected  to  the  power  of  the  many  incorporated  companies. 
The  objection  rests  upon  grounds  purely  technical,  and  those 
applicable  only  to  actions  at  law.  It  is  said  that  the  Company 
cannot  be  sued  upon  this  contract,  and  that  Moss  entered  into  a 
contract,  in  his  own  name,  to  get  the  Company  when  incorporated, 
to  enter  into  the  proposed  contract.  It  cannot  be  denied,  how- 
ever, that  the  act  of  Moss  was  the  act  of  the  projectors  of  the 
railway:  it  is  therefore  the  agreement  of  the  parties  who  were 
seeking  an  act  of  incorporation  that,  when  incorporated,  certain 
things  should  be  done  by  them.  But  the  question  is,  not  whether 
there  be  any  binding  contract  at  law,  but  whether  this  Court  will 
permit  the  Company  to  use  their  powers  under  the  Act,  in  direct 
opposition  to  the  arrangement  made  with  the  trustees  prior  to  the 
Act  upon  the  faith  of  which  they  were  permitted  to  obtain  such 
powers.  If  the  Company  and  the  projectors  cannot  be  identified, 
still  it  is  clear  that  the  Company  have  succeeded  to,  and  are  now 
in  possession  of  all  that  the  projectors  had  before;  they  are 
entitled  to  all  their  rights,  and  subject  to  all  their  liabilities.  If 
any  one  had  individually  projected  such  a  scheme,  and  in  prose- 
cution of  it  had  entered  into  arrangements,  and  then  had  sold  and 
assigned  all  his  interest  in  it  to  another,  there  would  be  no  legal 
obligation  between  those  who  had  dealt  with  the  original  projector 
and  such  purchaser ;  but  in  this  Court  it  would  be  otherwise. 
So  here,  as  the  Company  stand  in  the  place  of  the  projectors, 
they  cannot  repudiate  *arrangements  into  which  such  projectors 
had  entered ;  they  cannot  exercise  the  powers  given  by  Parlia- 
ment to  such  projectors,  in  their  corporate  capacity,  and  at  the 
same  time  refuse  to  comply  with  those  terms,  upon  the  faith  of 
which  all  opposition  to  their  obtaining  such  powers  was  withheld. 
The  case  of  The  East  London  JVater  Works  Company  v.  Bailey  (i) 

(1)4  Bing.  283  [oveiTuled,  South  of  Ireland  Coil i try  Co,  v.  WiuhUv  (1868) 
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was  cited  to  prove  that,  save  in  certain  excepted  cases,  the  agent 
ot  a  corporation  mast,  in  order  to  bind  the  corporation,  be 
authorised  by  a  i>ower  of  attorney ;  but  it  does  not  therefore 
follow  that  corporations  are  not  to  be  affected  by  equities,  whether 
created  by  contract  or  otherwise,  affecting  those  to  whose  position 
they  succeed,  and  affecting  rights  and  property  over  which  they 
claim  to  exercise  control.  What  right  have  the  Company  to 
meddle  with  the  road  at  all?  The  powers  under  the  Act  give 
them  the  right;  but  before  that  right  was  so  conferred,  it  had 
been  agreed  that  the  right  should  only  ba  used  in  a  particular 
manner.  Can  the  Company  exercise  the  right  without  regard  to 
such  an  agreement  ?  I  am  clearly  of  opinion  that  they  cannot  ; 
and  having  before  expressed  my  opinion  that  the  contract  is 
sufficiently  proved,  it  follows  that  the  injunction  granted  by  the 
Vicb-Chancellor  is  in  my  opinion  proper,  and  that  this  motion 
to  dissolve  it  must  be  refused  with  costs. 

The  case  of  The  VauxhM  Bi'tdge  Compauif  v.  Earl  Spencer  (i) 
was  cited  for  the  trustees ;  and  it  certainly  is  a  strong  authority 
in  favour  of  their  claim;  Lord  Eldon  having  in  that  case 
expressed  an  opinion,  that  the  withdrawing  opposition  to  a  Bill 
in  Parliament  might  be  a  good  consideration  for  a  contract,  and 
having  recognised  the  right  of  an  incorporated  company  to 
connect  itself  with  a  contract  made  by  the  projectors  of  the 
company,  *before  the  act  of  incorporation.  On  the  other  hand 
Dance  v.  Girdler  (2)  was  cited  for  the  Railway  Company ;  but 
that  was  an  attempt  to  make  a  surety  liable  beyond  his  contract ; 
and  Sir  James  Mansfield,  in  his  judgment  in  that  case,  relied 
much  upon  the  want  of  identity  between  the  society  with  whom 
the  contract  was  made  and  the  corporation ;  and  the  question 
there  was  as  to  a  legal  liability,  not  as  to  an  equitable  right. 

It  was  contended  for  the  Railway  Company  that,  to  enforce 
this  eqaity  would  be  unjust  towards  the  shareholders  of  the 
Company  who  had  no  notice  of  the  arrangement.  To  this  two 
obvious  answers  may  be  made;   first,  that  the  Court  cannot 

(1)  Jac.  64 ;  in  which  case  nothing  to  their  Bill  was  directed  to  be  tried 

was  finally  determined.  The  legality  at  law. — O.  A.  S. 
and  validity  of  certain  bonds  given  (2)  8  R.  R.  748  (1  Bos.  &  P.  N.  IL 

by  the  promoteTs  of  a  company  to  34). 
induce  the  withdrawal  of  opposition 
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recognise  any  party  interested  in  the  corporation,  but  must 
look  to  the  rights  and  liabilities  of  the  corporation  itself ;  and, 
secondly,  that  there  is  nothing  in  the  effect  of  the  injunction 
inconsistent  with  the  provisions  of  the  Act;  for  although  the 
Act  provides  that  bridges  shall  not  be  less  than  fifteen  feet  in 
width,  it  does  not  provide  that  they  shall  not  be  made  wider. 
The  Company  might  under  this  Act  clearly  agree  that  this  or 
any  other  bridge  should  be  fifty  feet  wide. 

It  cannot  be  necessary  to  observe  upon  the  alleged  admission 
of  Mr.  Clare  that  there  was  no  agreement.  Mr.  Clare  could 
not  release  or  destroy  the  agreement  if  it  in  fact  existed ;  and 
he  explains  the  circumstance  by  shewing  that  he  was  under 
a  mistake.  Neither  can  it  be  of  any  importance  that  Mr. 
Edwards  on  the  19th  of  April  was  not  prepared  to  agree  to  the 
proposal.  That  gentleman  did  agree  that  a  meeting  of  the 
trustees  should  be  had  for  the  purpose  of  coming  to  a  decision ; 
and  although  he  did  not  attend  that  meeting,  he  did  not,  and 
could  not,  dispute  the  power  of  those  present  to  come  to  a  final 
decision;  and  he  by  his  affidavit  states,  that  he  did  himself 
assent  to  the  proposed  arrangement. 


1886. 
July  20. 

Loixl 

COTTKNHAM, 

L.C. 

[675] 


13IOGS   V.   TERRY  (1). 

(1  My.  &  Or.  67o,  (576.) 

Oitler  made  that  an  infant  ward  of  Court  might  be  at  liberty  to  go 
abroad  for  a  short  j^eriod,  to  visit  his  father,  on  satisfactory  security 
being  given  that  he  would  be  restored  to  the  jurisdiction  within  a 
limited  time. 

This  was  the  petition  of  an  infant  ward  of  Court,  of  the  age 
of  eighteen  years,  praying  that  he  might  be  permitted  to  go 
abroad  for  three  weeks,  in  company  with  a  gentleman  named 
in  the  petition,  for  the  purpose  of  seeing  his  father,  who  resided 
at  Boulogne,  and  that  the  sum  of  80^.  might  be  ordered  to  be 
paid  to  the  petitioner  or  his  companion  for  the  expenses  of 
the  journey. 

(1)  lie,  CaUa(fhau,  Elliott  v.  Lambert  (1884)  28  Ch.  Div.  186,  54  L.  J.  Ch. 
292,  52  L.  T.  7. 
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Mr,  Wakrjidd,  in  support  of  the  application,  referred  to  the  Bioos 
affidavits,  from  which  it  appeared  that  the  infant  had  not  seen  tehby. 
his  father  for  a  considerable  time;  that  the  father  was  then 
suffering  under  a  dangerous  malady,  from  which  he  was  not 
likely  to  recover,  and  that  he  was  consequently  unable  to  come 
to  this  country  to  see  his  son.  A  friend  of  the  petitioner's 
family,  who,  it  was  proposed,  should  accompany  the  petitioner 
on  the  journey,  was  prepared  to  give  reasonable  security  that 
the  infant  should  return  to  England  within  any  period  which 
the  Court  might  limit. 

Mr.  ]Vufram,  on  behalf  of  the  trustees  of  the  infant's 
property,  opposed  the  application,  and  stated  that  the  plaintiff's 
father  was  in  insolvent  circumstances,  and  while  he  remained 
in  England  had  been  repeatedly  arrested,  so  that  other  reasons 
might  probably  be  suggested,  as  well  as  the  state  of  his  health, 
why  he  was  unable  to  come  and  see  his  son  at  home.  The 
whole  property  of  the  infant  had  come  to  him  from  his  maternal 
relatives. 

The  Lord  Chancellor  made  the  order:  Mr.  Hodges,  the 
gentleman  by  whom  the  infant  was  to  be  accompanied,  *  giving  [  '676  ] 
security  to  the  satisfaction  of  the  Master,  that  the  infant  should 
be  brought  home  within  three  weeks;  the  trustees  to  be  at 
Hberty  to  retain  the  reasonable  expenses  of  the  infant's  journey 
in  their  accounts. 
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IN   THE   KING'S   BENCH. 


^'        WILLIS    AND   Another,    Assignees    of    Norcliffe,    a 
[21]  Bankrupt,    v.  The    GOVERNOR  and   COMPANY 

OF  THE  liANK  of  ENGLAND. 

(4  Adol.  &  Ellis,  21-30 ;  S.  C.  5  X.  &  M.  478 ;   1  II.  &  W.  020 ;   b  L.  J. 

(X.S.)  K.  B.  73.) 

Givinj^  cash  for  a  Lank  post  bill  is*  a  i>ujTnent  within  the  protection 
extended  by  stat.  (J  Geo.  IV.  c.  16,  s.  82  (1),  to  **  all  pa jTuents  really  and 
Iwua  fidt  made  "  to  any  bankinipt  before  the  commission. 

N.  committed  an  act  of  bankmptcy,  and  on  the  same  day  absconded 
with  two  500/.  bank  post  bills  di^wn  in  London,  payable  to  himself, 
which  he  afterwards  indorsed  in  blank.  At  Gloucester,  where  a  branch 
bank  of  the  Bank  of  England  is  establishwl  under  stat.  7  Geo.  IV.  c.  46, 
s.  15,  he  delivered  the  bills  to  S.,  saying  he  wanted  gold  for  them.  8., 
who  was  known  at  the  branch,  delivered  them  to  the  agent  there,  and 
received  1,000/.  in  gold,  fii'st  indoreing  them,  at  the  agent's  desire,  to  the 
Governor  and  Company  of  the  Bank  of  England.  S.  paid  over  the  whole 
1,000/.  to  N.,  having  no  intei-est  in  the  bills,  and  having  acted  merely  as 
his  friend  and  agent.  The  commission  had  not  then  issued.  Neither  S. 
nor  the  Bank  agent  knew  of  the  act  of  bankruptcy.  The  bills  were  sent 
to  the  Bank  of  England  from  the  branch,  uncancelled.  The  practice 
at  the  branch  banks,  when  bills  are  changed  there,  is,  to  take  an 
indorsement  and  send  them  up  uncancelled :  Held, 

First,  that  the  delivery  of  the  1,000/.  to  S.  for  the  bills  was  a  trans- 
action between  the  Bank  of  England  and  N.  the  bankiiipt,  by  their 
respective  agents. 

Secondly,  that  the  changing  of  the  bills,  whether  considered  as  a  pur- 
chase of  them,  or  as  u  payment  in  discharge  of  the  liability  of  the  Bank, 
was  not  a  valid  transaction,  imless  protected  by  sect.  82  of  the  Bankrupt 
Act,  as  a  payment  made  without  notice  of  an  act  of  bankruptcy. 

N.  absconded  (as  above  stated)  Mai'ch  12th.  Application  was  made 
by  solicitors  on  the  16th  to  the  Bank  of  England,  to  stop  the  bills, 
descnbing  them,  and  stating  that  N.  had  absconded  with  them.  On  the 
8th  of  Apiil  the  same  solicitors  again  applied  at  the  Bank  to  the  same 
effect,  and  it  was  then  stated  that  a  fiat  of  bankiniptcy  against  N. 
was  expected  by  every  i)OHt.  The  bills  were  changed  at  Gloucester, 
April  12th : 

Held,  that  there  was  sufficient  notice  to  the  Bank  to  take  aw^ay  the 
protection  of  6  Geo.  W.  c.  16,  s.  82 ;  and  that  such  notice  to  the  Bank 
operated  as  notice  to  the  branch  bank,  a  reasonable  time  having  elapsed 
for  transmitting  it  before  the  bills  were  received  there  from  S. 

Trover  for  three  bank  post  bills.      Plea,  the  general  issue. 
At  the   trial   before    Alderson,    B.    at    the    Lancaster    Spring 

(1)  See  now  the  Bankruptcy  Act,  1883  (46  &  47  A'ict.  c.  52,  s.  49).— R.  C. 
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ABsizes,  1884,  the  plaintiffs  had  a  verdict  for  1,500/.,  subject  to       Willis 
the  opinion  of  this  Court  on  the  following  case  :  Thb  bank 

Charles  Norcliffe,  before  his  bankruptcy,  carried  on  trade  at  ^J' England. 
Liverpool  as  a  dealer  in  zinc.  On  the  2nd  of  March,  1833, 
Messrs.  Blackstock  and  Bunce,  solicitors  in  London,  received  on 
account  of  the  said  C.  Norcliffe  l,600i.,  which,  on  the  same  day, 
they  paid  to  the  Bank  of  England,  and  obtained  from  the  Bank 
three  bank  post  bills  for  500^.  each  (which  are  those  in  ques- 
tion), and  one  for  100/.,  all  dated  March  2nd,  1833,  payable  to 
*  Norcliffe  or  his  order,  at  seven  days'  sight,  and  accepted  by  [  *22  ] 
the  Bank  at  the  time  they  were  issued  (i). 

On  the  same  day,  the  bills  were  remitted  by  Blackstock  and 
Bonce  to  Mr.  Grace  at  Liverpool,  then  the  attorney  of  Norcliffe, 
who  on  the  4th  March  paid  them  over  to  Norcliffe.  On  the  12th 
March,  1833,  Norcliffe  absconded  from  Liverpool,  and  committed 
an  act  of  bankruptcy  on  that  day.  On  the  16th,  Messrs.  Black- 
stock  and  Bunce,  in  consequence  of  instructions  from  Liverpool, 
applied  to  the  Bank  of  England  in  London  to  stop  the  payment 
of  the  bank  i)08t  bills,  and  informed  the  Bank  that  Norcliffe  had 
absconded  from  his  creditors  with  the  bank  post  bills  in  question  ; 
whereupon  an  entry  of  such  application  was  made  by  the  defen- 
dants in  their  books  in  the  following  terms,  which  entry  was 
seen  at  the  time  by  the  clerk  of  Messrs.  Blackstock  and  Bunce 
who  made  the  application : 

"Messrs.  Blackstock  and  Bunce,  18,  Serjeants*  Inn,  Fleet 
Street,  solicitors,  on  behalf  of  Kobert  Grace  of  Liverpool,  apply 
to  stop  payment  of  the  four  following  bank  post  bills  with  which 
Charles  Norcliffe  of  Liverpool  has  absconded,  viz. : 

"  No.  M.  7040  to  Charles  Norcliffe  500/." 
(Similar  descriptions  were  given  of  the  other  three  bills.) 

(1)  The  bilLs  were  in  the  following  i-eceived    of    Messrs.   Blackstock    & 

form :  Co. 

Bank  Post  Bill.  Accepted,  2nd  March,  1833. 

No.  M.  7042.               London,  H.  Brent. 

2nd  March,  1833.  For  the  Governor  and  Company 

At  seven  days'  sight,  I  promine  to  of  the  Bank  of  England, 

pay  t>>i«  my  sola  bill  of  exchange  to  T.  Needham. 

Chariee  Norcliffe,  Esquii-e,  or  order,  £500.  T.  S. 

live  hundTed  pounds  sterling,  value  Entd.  E.  B. 
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OF  England. 

[  23  ] 


Willis  On  the  8th  of  April  the  bill  for  lOOZ.  was  presented  at  the 

The  Bank  Bank  by  a  Mr.  Graves;  but  payment  was  withheld,  in  con- 
sequence of  the  stop,  on  the  indemnity  of  Messrs.  B.  and  B.,  and 
the  holder  was  referred  to  them ;  but  they  ultimately  paid  Mr. 
Graves  the  amount  of  his  claim  upon  the  lOOZ.  bill,  and  the 
Bank,  with  Graves's  consent,  paid  the  amount  of  the  bill  to 
Messrs.  B.  and  B.  as  agents  of  Norcliffe's  assignees.  On  the 
same  8th  of  April,  the  defendants  were  again  informed  by  Messrs. 
B.  and  B.  that  Norcliflfe  had  absconded  with  the  bills,  and  were 
also  told  by  them  that  the  necessary  documents  for  a  fiat  of 
bankruptcy  against  Norcliflfe  were  then  expected  by  every  post, 
and  they  were  again  requested  not  to  part  with  the  100/.  bill ; 
and  accordingly  the  defendants  withheld  the  payment  on  the 
said  indemnity  of  Messrs.  B.  and  B. 

The  said  Charles  Norcliflfe  was  acquainted  with  a  Mr.  Small- 
ridge,  an  attorney  and  proctor  at  Gloucester,  who  had  transacted 
business  for  him  as  his  attorney  some  time  before,  Norcliffe 
having  formerly  kept  an  inn  at  Stroud  in  Gloucestershire.  Nor- 
cliflfe, on  the  12th  of  April,  1833,  applied  to  Smallridge,  and 
explained  to  him  that  he  wanted  1,000{.  in  gold,  to  pay  oflf  a 
mortgage,  in  exchange  for  two  of  the  bank  post  bills  he  then 
produced,  which  were  two  of  the  bills  the  subject  of  the 
present  action. 

Mr.  Smallridge,  on  the  same  12th  of  April,  applied  to  the 
agent  for  the  Bank  of  England  branch  at  Gloucester  for  1,000Z. 
in  gold,  in  exchange  for  the  said  two  bank  post  bills.  Small- 
ridge was  known  to  the  agent,  who  gave  him  1,000/.  in  gold  in 
exchange  for  the  two  bills.  Smallridge  immediately  afterwards 
handed  over  the  1,000Z.  in  gold  to  Norcliflfe.  Smallridge  was 
[  *24  ]  examined  *as  a  witness  for  the  plaintiflfs  at  the  trial,  and  stated 
that  he  gave  no  value  for  the  bills,  and  had  no  interest  in  them, 
but  handed  the  whole  amount  of  the  proceeds  over  to  the  bank- 
rupt without  any  deduction,  and  that  he  acted  merely  as  the 
friend  and  agent  of  Norcliflfe  in  the  transaction.  The  two  bills  so 
changed  at  Gloucester  were  indorsed  in  blank  by  the  bankrupt 
some  time  after  the  12th  of  March,  and  before  he  delivered  them 
to  Mr.  Smallridge,  but  at  what  precise  period  did  not  appear. 
On  applying  for  change,  Smallridge  was  required  by  the  agent 
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oi  the  branch  bank  to  indorse  the  bills,  and  he  did  so  before       Willis 
receiving  the  cash,  as  follows :  "  Pay  the  Governor  and  Com-     the  Bank 
pany  of  the  Bank  of  England.     C.  Smallridob."     At  the  time  of  ^*'  England. 
this  transaction,  Smallridge  did  not  know  that    Norcliffe  had 
absconded  from  his  creditors  or  committed  an  act  of  bankruptcy. 

The  said  two  bank  post  bills  were,  in  the  usaal  com*se  of 
business,  remitted  by  the  said  agent  of  the  Governor  and  Com- 
pany of  the  Bank  of  England  at  Gloucester,  to  the  Bank  of 
England,  on  the  16th  of  April,  1833,  and  the  Governor  and 
Company  gave  notice  thereof  to  Messrs.  B.  and  B.  by  the 
following  letter : 

"  Secretary's  Office,  Bank  of  England. 

17th  April,  1833. 
**  Gentlemen, 

"  The  bank  post  bills  for  600/.  each  "  (mentioning  the  numbers 
and  dates),  ''stated  by  you  to  have  been  embezzled,  were  this 
day  presented  at  the  Bank  for  payment ;  and,  upon  appUca- 
tion  at  this  office,  you  will  be  furnished  with  the  particulars  of 
the  information  collected  as  to  the  holder  of  the  bills.  The 
Governor  and  Directors  of  the  Bank  of  England  cannot  engage 
to  withhold  payment  of  the  bills,  unless  they  are  furnished  by 
♦you  (and  that  immediately)  with  evidence  to  impeach  the  title  [  '25  ] 
of  the  holder.     I  am,"  &c., 

"  M.  B.  Sampson." 

The  bills  when  remitted  to  London  were  not  cancelled.  Bank 
post  bills  changed  at  the  branches  are  required  to  be  indorsed, 
and  are  not  cancelled  at  the  branches.  Such  bank  post  bills 
frequently  circulate  about  the  country  as  cash  for  a  very 
considerable  period,  and  they  have  a  great  circulation. 

On  the  11th  of  April,  1833,  the  said  C.  Norcliffe  applied  to 
Messrs.  Tugwell  &  Co.,  bankers  at  Bath,  to  whom  he  was  known, 
having  some  time  before  had  an  account  with  them  as  bankers, 
to  change  the  third  bank  post  bill  for  600/.  (No.  7041),  also  the 
subject  of  the  present  action.  Tugwell  &  Co.  gave  him  cash  for 
the  same ;  and  Norcliffe  thereupon  indorsed  the  said  bill  in  the 
banking-house  of  Tugwell  &  Co.  and  delivered  it  to  them.  Tug- 
well &  Co.  afterwards  paid  away  the  bill  for  value  to  Messrs. 


286  1835.     K.  B.     4  AD.  »fe  EL.  25—36.  [r-b. 

Willis       Smith  and  Mo^er  of  Bath,  and  they  afterwards  paid  the  same  for 
The  Bank     value  to  one  Lathbury.      The  case  then  stated  various  transfers 
OF  ENGLAND,  ^j  ^j^j^  j^jjj  f^j.  ^^^ne,  lu  the  course  of  which  (April  22nd)  it  came 
a  second  time  to  the  hands  of   Tugwell  &  Co.  for  value;  was 
again  paid  away  for  value  by  them ;  and,  ultimately,  was  paid 
(May  29th),  by  one  W.  Templeton,  to  a  clerk  of  the  Bristol  Bank 
of  England  branch,  as  cash  to  be  remitted  to   his   Majesty's 
Exchequer,  on  account  of  the  collection  of  the  taxes ;  and  the 
Bank  of  England  gave  the  Exchequer  credit  for  the  amount. 
The  last-mentioned  bill  was  remitted  in  the  usual  course  of  busi- 
ness, on  the  31st  of  May,  1833,  by  the  branch  bank  at  Bristol  to 
[  •26  ]       the  said  Governor  and  Company,  who  *thereupon  gave  notice 
thereof  to  Messrs.  Blackstock  and  Bunco  by  a  letter  to  the  same 
effect  as  that  already  set  forth. 

On  the  18th  of  April,  1833,  a  fiat  in  bankruptcy  was  issued 
against  Norcliffe,  under  which  he  was  duly  found  and  declared  a 
bankrupt,  and  the  plaintiffs  were  duly  appointed  his  assignees. 
And  the  case  stated  a  demand  and  refusal  of  the  three  bills 
before  action  brought. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  entitled  to  recover  the  three  bank  post  bills  for 
500Z.  each,  or  any  of  them,  from  the  defendants.  The  case  was 
argued  in  last  Trinity  Term  (i). 


[  ^^  ]        Lord  Dbnman,  Ch.  J.  in  this  Term  (November  23rd)  delivered 
the  judgment  of  the  Court  : 

This  was  an  action  of  trover  to  recover  three  bank  post  bills 
for  500Z.  each,  all  of  which  were  in  the  possession  of  Norcliffe, 
the  bankrupt,  at  the  time  when  he  committed  an  act  of  bank- 
ruptcy by  absconding  on  the  12th  of  March,  1833,  and  all  of 
which  he  disposed  of  after  the  act  of  bankruptcy,  and  before  the 
issuing  of  the  fiat  for  the  commission,  which  took  place  within 
two  months  from  the  act  of  bankruptcy,  viz.  on  the  18th  of  April. 

On  the  16th  of  March  notice  was  given  to  the  Bank  of  Eng- 
land, in  London,  that  the  bankrupt  had  absconded  from   his 

(1)  June  5fch.  Before  Loi'd  Denman,  Ch.  J.,  Littledale,  Patteson,  and 
Williams,  JJ.   - 
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creditors  with  the  bills.     And  on  the  8th  of  April  further  notice       Willis 
was  given  to  the  Bank  of  England,  in  London,  that  the  neces-     the^bank 
sary  documents  for  a  fiat  in  bankruptcy  against  Norcliflfe  were  «>p  England. 
expected  by  every  post. 

One  bill  was  passed  by  the  bankrupt  on  the  11th  of  April  to 
Messrs.  Tugwell  &  Co.,  bankers  at  Bath,  who  gave  cash  for  it, 
and  from  them  it  passed  through  several  other  hands,  and, 
ultimately,   came  to   the  Bank  of  *England  branch   bank  at       [  ••^7  ] 
Bristol,  on  the  29th  of  May,  1833. 

Messrs.  Tugwell  &  Co.  had  no  notice  of  any  act  of  bankruptcy 
committed  by  Norcliflfe,  and,  with  respect  to  the  bill  passed  to 
them,  the  only  question  is,  whether  the  case  comes  within  the 
82nd  section  of  6  Geo.  IV.  c.  16,  as  a  payment  bond  fide  made  to 
the  bankrupt,  and,  therefore,  valid.  Now,  the  cases  of  Cash  v. 
Young  (1)  and  Hill  v.  Farndl  (2)  have  established  the  position, 
that  a  purchase  of  goods  for  ready  money  paid  at  the  time  comes 
within  that  section ;  and  we  see  no  reason  why  the  taking  a  bank 
post  bill  for  which  cash  is  given  at  the  time  should  not  be 
equally  within  the  same  section.  Messrs.  Tugwell  &  Co.,  there- 
fore, acquired  a  property  in  the  bill,  and  could  pass  the  same  to 
others :  it  follows,  that  the  plaintiflfs  cannot  maintain  this  action 
as  to  that  bill :  and,  indeed,  that  point  seems  to  have  been 
conceded  in  the  course  of  the  argument. 

The  other  two  bills  were  delivered  by  Norcliflfe  indorsed  in 
blank  to  Mr.  Smallridge  at  Gloucester,  on  the  12th  of  April,  in 
order  that  he  might  obtain  cash  for  them  from  the  Bank  of 
England  branch  bank  at  Gloucester,  Mr.  Smallridge  being 
acquainted  with  the  agent  of  the  Bank  of  England  there. 
Smallridge  obtained  cash  for  the  bills  from  the  branch  bank, 
and,  by  direction  of  the  agent  there,  indorsed  the  bills,  "  Pay 
the  Governor  and  Company  of  the  Bank  of  England.  C. 
SxALLBiDOE."  Smallridge,  however,  was  merely  agent  for 
Norcliffe,  to  whom  he  immediately  handed  over  the  cash,  and 
had  no  interest  of  any  kind  in  the  bills :  he  had  no  notice 
of  any  act  of  bankruptcy  committed  by  Norcliflfe,  nor  had 
the  agent  at  Gloucester. 

(1)  2  B.  &  C.  413.  (2)  9  B.  &  C.  45. 


288  1835.     K.  B.     4  AD.  &  EL.  38—39.  [r.b. 


OF  England. 

[38] 


Willis  It  is  contended,  and  we  think  rightly,  that  these  bills  were  not 

The*bakk  presented  for  payment  to  the  branch  bank ;  for,  though  the 
7  Geo.  lY.  c.  46,  s.  15,  requires  that  bank  post  bills  issued  by  the 
branch  banks  shall  be  payable  there,  as  well  as  in  London,  yet 
the  converse  is  not  enacted,  and  bank  post  bills  issued  in  London 
are  not  payable  at  the  branch  banks.  They  were  presented,  as 
they  might  have  been  to  any  other  bankers,  asking  for  change. 
Still  the  question  is,  to  whom  were  they  presented  and  delivered 
at  Gloucester  ?  and  the  answer  is  undeniable,  that  they  were 
presented  and  delivered  to  the  Bank  of  England  (the  defendants) 
at  Gloucester,  not  to  the  individual  who  was  their  agent  there, 
as  an  individual.  The  Bank  of  England  carry  on  the  business  at 
Gloucester  by  the  agent,  who,  in  the  terms  of  7  Geo.  IV.  c.  46, 
s.  15,  was  carrying  on  the  banking  business  there  *'  for  and  on 
behalf  of  the  said  Governor  and  Company :  "  the  money  paid  for 
the  bills  was  the  money  of  the  Bank  of  England,  and  the  bills 
were  indorsed  to  the  Bank  of  England.  The  transaction  at 
Gloucester  took  place  therefore  between  the  defendants  by  their 
agent  on  the  one  hand,  and  Norcliffe  by  his  agent  (Smallridge) 
on  the  other.  Independently  of  the  eighty-second  section  of 
6  Geo.  IV.  c.  16,  no  property  in  the  bills  would  pass  to  the  defen- 
dants from  Norcliflfe,  on  account  of  the  previous  act  of  bank- 
ruptcy. And  the  payment  by  the  defendants  to  him,  whether 
made  by  way  of  purchase  of  the  bills,  or  by  way  of  discharging 
their  liability  as  acceptors,  can  only  be  protected  under  the 
eighty-second  section,  provided  they  had  no  notice  of  any  act  of 
bankruptcy  committed  by  him. 

This  reduces  the  case  to  the  question,  what  was  the  effect  of 
r  *39  ]  the  notices  given  to  the  Bank  of  England  *in  London  ?  We  are 
clearly  of  opinion  that  those  notices,  taken  together,  even  if  any 
doubt  could  be  raised  as  to  the  first,  amount  to  notice  of  an  act 
of  bankruptcy  committed  by  Norcliffe.  The  general  rule  of  law- 
is,  that  notice  to  the  principal  is  notice  to  all  his  agents,  Mayhew 
V.  Eavies  (i)  ;  at  any  rate,  if  there  be  reasonable  time,  as  there 
was  here,  for  the  principal  to  communicate  that  notice  to  his 
agents,  before  the  event  which  raises  the  question  happens. 

(1)  27  B.  R.  427  (3  B.  &  C.  601). 
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Considering  that  direct  notice  was  in  this  case  given  to  the 
defendants  themselves  of  the  bankruptcy  of  the  holder  of  the 
bills,  we  steer  clear  of  the  doctrine  (lately  much  disputed)  of 
negligence  or  imprudence  in  the  party  receiving  negotiable 
instruments  for  consideration,  and  without  fraud. 

We  have  been  pressed  with  the  inconvenience  of  requiring 
every  trading  company  to  communicate  to  their  agents  every- 
where whatever  notices  they  may  receive ;  but  the  argument 
ab  incanvenienti  is  seldom  entitled  to  much  weight  in  deciding 
legal  qaestions  ;  and,  if  it  were,  other  inconveniences  of  a  more 
serious  nature  would  obviously  grow  out  of  a  different  decision. 

For  these  reasons  we  are  of  opinion  that  the  plaintiffs  are 
entitled  to  recover  the  value  of  two  of  the  bills  in  question,  but 
not  of  the  third  ;  and  the  verdict  must  be  reduced  to  1,0002. 

Verdict  to  stand  for  1,000/. 


Willis 

r. 

The  Bakk 

OP  England. 


REX  V.  The  INHABITANTS  of  WOKING  (1). 

(4  Adol.  &  Ellis,  40—52;  8.  0.  5  N.  &  M.  395;  1  H.  &  W.  539;  5  L.  J. 

(N.  S.)  M.  C.  17.) 

By  a  local  Act,  the  soil  of  a  river  was  vested  in  trustees  of  a  naviga- 
tion, who  were  to  receive  the  profits  of  such  navigation,  and  apply  them 
in  tlie  first  instance  in  repairs  and  amendments,  and  in  keeping  the  river 
navigable,  &c.  By  the  same  Act,  confirming  certain  articles  of  agree- 
ment, it  was  provided  that  M.  should  receive,  out  of  the  profits  of  the 
said  navigation,  so  much  for  every  ton,  &c.,  navigated  on  the  river,  and 
that  D.  should  receive  so  much  for  every  ton  navigated  on  the  said  river 
within  his  own  land  situate  in  the  parish  of  S.  And  that  the  trustees 
sliould  pay  to  the  persons  to  whom  any  shares  of  the  profits  should  be 
allotted,  ia  the  manner  provided  by  the  Act,  such  respective  shares 
yearly,  after  deducting  the  costs  of  repairing  and  amending  the  premises, 
and  executing  the  trusts.  Satisfaction  for  damage  to  lands,  &c.,  by 
cutting  passages  or  heightening  the  waters,  was  to  be  paid  by  the 
trustees  out  of  the  profits  of  the  navigation,  before  the  persons  entitled 
to  shares  of  the  profits  should  receive  such  shares. 

Tolls  were  taken  as  follows :  On  vessels  using  the  whole  line  of  tte 
navigation,  4«.  Between  a  certain  point  above  the  parish  of  W.,  and 
the  beginning  of  W.,  3».  From  the  beginning  to  the  end  of  W.  (and  to 
a  point  below),  2«.  6</.  From  thence  to  the  lower  end  of  the  navigation, 
2».:  Held, 

1.  That  the  poor-rate  payable  by  the  trustees  for  the  part  of  the 

(1)  See  ^«c  v.  The  Eart  of  Portnwre,  25  R.  B.  505  (IB.  &  C.  561). 
B.B. — ^VOL.  XMn.  19 
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rbx  navigation  in  W.  was  to  he  eetimated,  not  by  the  increase  of  toll  taken 

V.  within  W.,  but  by  a  mileage  calculation,  the  gross  amount  of  toll  upon 

The  Inh  abi-  ^ny  voyage  including  W.  being  distributed  evenly  over  the  line  travelled, 

WoKiKo'  and  the  amount  payable  by  W.  being  calculated  by  the  proportion 

which  the  length  of  navigation  in  W.  bore  to  the  whole  of  the  line 

travelled,   whether  the  voyage  extended  over  the  whole  length    of 

navigation,  or  a  part  of  it,  including  W. 

2.  The  expense  of  repairs  being  equal  through  the  whole  line,  that 
the  amount  of  such  repairs  was  to  be  deducted  on  a  like  mileage 
calculation. 

3.  That,  in  estimating  the  rateable  profits,  the  compensations 
to  M.  and  others  were  not  to  be  deducted.  And  this,  even  in  the 
instance  of  compensation  for  injury  to  a  mill  situate  within  the 
parish  of  W. 

4.  Also  (on  the  assumption  that  lands  in  W.  were  rated  at  rack-rent 
and  no  more],  that  ten  per  cent,  was  to  be  deducted  from  the  rateable 
amount,  for  the  tenant's  profit. 

By  a  rate  for  the  relief  of  the  poor  of  the  parish  of  Woking 
in  Surrey,  the  Earl  of  Portmore  and  John  Stephen  Langton, 
Esquire,  were  rated,  as  proprietors  of  the  river  Wey  navigation, 
on  825L,  at  the  sum  of  161.  58.  They  appealed  to  the  Sessions 
on  the  grounds,  that  they  were  not  liable  to  be  rated,  and 
that  they  were  over-rated,  and  the  Sessions  allowed  the  appeal, 
subject  to  the  following  case. 

By  Stat.  22  &  23  Car.  11.  c.  26,  private,  "  for  settling  and 
preserving  the  navigation  of  the  river  Wey,*'  the  river  was 
£  *4i  ]  declared  navigable,  and  the  soil  of  the  ^river,  and  so  much  of 
the  banks  as  extended  on  any  side  of  any  cut  made  since  1650, 
and  the  locks,  sluices,  towing-paths,  wharfs,  &c.,  were  vested  in 
trustees,  who  were  **  to  receive  the  profits  of  the  said  navigation, 
and  apply  them  in  the  first  place  in  and  towards  the  reparation 
and  amendments  of  the  said  river,  banks,  sluices,  dams,  tumbling 
bays,  and  premises,  used  for  and  in  order  to  the  navigation  of 
the  said  river,  and  for  making  and  continuing  the  same  navigable, 
and  for  servants'  wages  to  be  by  them  employed  in  and  about 
the  premises,  and  for  the  management  thereof,"  and  to  dispose 
of  the  residue  as  was  after  directed ;  and  they  were  authorised 
(under  certain  restrictions)  to  remove,  alter,  and  amend  all 
impediments,  &c.,  to  the  navigation. 

By  the  same  Act,  confirming  certain  articles  of  agreement, 
it  was  provided  that  Lord  Montagu,  his  heirs,  executors,  &c. 
'*  should  receive  out  of  the  profits  of  the  said  navigation  2^. 
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for  every  ton,  chaldron,  or  load  navigated  on  the  said  river;'*         Rbx 

that  Thomas  Dalmahoy,  his  heirs,  executors,  &c.  should  receive  the  inhabi- 

4</.  for  every  ton,  chaldron  or  load  navigated  on  the  said  river 

within  his  own  land,  situate  at  Depdeene,  in  the  parish  of  Stoke, 

next  Guildford,  besides  201.  per  annum  for  a  wharf,  situate  in 

the  same  parish ;  and  that  the  corporation  of  Guildford  should 

receive  1//.  for  every  ton,  &c.,  navigated  on  the  said  river  or 

any  part  thereof.     And  that  the  trustees  '^  should  pay  to  the 

person  or  persons  to  whom  any  share  or  shares  of  the  profits  of 

the  said  navigation  should  be  allotted  respectively,  in  the  manner 

provided  by  the  said  Act,  and  his  or  their  heirs  and  assigns,  such 

respective  parts  and  shares  of  the  clear  and  neat  profits  of  the 

said  navigation  yearly  and  every  year  *for  ever,  after  deducting 

of  the  costs,  charges,  and  expenses  of  the  repairing  and  amending 

of  the  said  premises,  and  executing  the  trusts  in  the  said  trustees 

reposed."     And  further  that  certain  recompense  and  satisfaction 

should  be  appointed,  to  be  paid  out  of  the  profits  of  the  navigation 

to  any  person  who  had  received  damage  in  his  lands  or  tenements 

by  the  cutting  of  passages  or  heightening  of  waters  in  order  to 

the  navigation  of  the  river ;  and  that  the  satisfaction  so  allotted 

shoald  be  paid  out  of  the  profits  of  the  navigation,  before  the 

respective  persons  to  whom  such  shares  of  the  profits  of  the  said 

navigation  should  be  allotted  should  be  admitted  to  receive  their 

respective  shares  of  the  said  profits. 

The  Act  provided  that  the  river  should  not  be  navigated 
without  the  leave  of  the  trustees,  and  empowered  them  to  take 
from  the  owners  of  vessels  "  passing  upon  the  river  or  any  part 
thereof,  the  sum  of  4«.  for  every  chaldron  of  coals,  and  -is.  for 
every  load  or  ton  of  corn,"  &c.,  and  so  after  that  rate  for  a  greater 
or  less  quantity.  The  following  tolls  have  been  fixed  by  the 
present  trustees : 


*  Between  Guildford  Wharf  and  the  river  Thames  . 
Between  Depdeene  Wharf  and  the  river  Thames  . 
Between  Stoke  and  the  river  Thames    .... 
Between  Bowers  and  the  river  Thames 
Between  Triggs,  or  Send  Heath,  and  the  river  Thames 
Between  Newark  and  the  river  Thames 

19—2 
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Rkx         And  80  on  according  to  the  distances,  with  similar  rates,  decreasing 

The  Ikhabi.  in  the  same  proportion,  from  the  Thames  to  Guildford. 

WoKiNof         Triggs  is  in  the  parish  of  Woking,  and  Send  Heath  is  in  the 

[  43  ]        parish  of  Bipley  (i) ;  and  that  part  of  the  navigation  which  is  in 

the  parish  of  Woking  extends  from  a  spot  between  Bowers  and 

Triorgs  to  a  spot  between  Triggs  and  Newark.     If  the  increased 

toll  is  considered  to   be  earned  for  the  use  of  the  navigation 

between  the  points  above  named,  then  the  sum  of  Sd.  per  ton 

is  payable  in  respect  of  that  part  of  the  navigation  situate  in  the 

parish  of  Woking. 

There  are  no  toll-houses  or  paying-places  on  the  river,  but 
the  entire  tolls  for  the  whole  navigation  performed  are  paid 
at  once. 

The  whole  length  of  the  navigation  is  27,060  yards :  the 
length  in  Woking  parish  4,049  yards. 

Upon  an  average  of  the  last  three  years. 
The  gross  receipts  for  the  tonnage  upon  the 

navigation  are £5928  16  10 

Gross    receipts,   deducting  for  tonnage    not 

passing  through  Woking     ....     4705  12    6 
The  latter  sum  is  made  up  of 

Beceipts  of  the  thorough  trade  (going  the  whole 

line  of  the  navigation)         ....     4311  18    1 
The  short  trade  passing  through  Woking         .       898  19     5 

i;4706  12     6 


The  share  of  Woking  in  the  gross  receipts  for  the 
[  **^  ]  whole   tonnage  of  the   *navigation,   upon   a 

mileage  calculation,  is ;£886     9  11 

Share  in  such  gross  receipts,  deducting  for  ton- 
nage not  passing  through  Woking,  upon  a 

mileage  calculation 688  14    2J 

That  is, 
Woking's  share  of  the  thorough  trade         .         .  £680     5     4i 
— —  of  the  short  trade        .         .         .         .      58    8    9J 

(1)  On  the  side  of  the  river  Wey  opposite  to  Woking. 
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The  share  of  Woking  in  the  tolls  upon  a  calcu-  Rax 

lation  of  9d.  per  ton,  being  half  the  6d.  rise  thb  Inhabi- 

for  Triggs  and  Send  Heath,  according  to  the  v^kikg^ 

scale  set  forth  in  the  case,  for  every  ton  passing 
Woking,  is £309    0    0 

Then  followed  an  estimate  (on  the  same  average  of  three 
years)  of 

The  general  expense  of  the  navigation,  exclusive 

of  compensations 4^2566  19     4 

The  compensations,  viz.,  to  Mr.  Dalmahoy,  to  the 
Corporation,  to  Lord  Montagu ;  and  for  mills 
(one  only  in  the  parish  of  Woking) ;  amounting 
in  the  whole  to 1226    8    0 

The  expenses  of  the  navigation  in  Woking  were  stated  to  equal 
the  expenses  in  the  other  parts  of  the  navigation,  regard  being 
had  to  comparative  length. 

The  share  of  Woking  in  the  whole  expenses, 
exclusive  of  compensations,  on  a  mileage  cal- 
culation, was  stated  at £984    2  10 

Share  in  the  compensations,,on  the  like  calculation      188    9  10        [  ^^  ] 

The  net  income  of  the  navigation,  on  an  average 
of  three  years,  is 2280  14    6 

The  share  of  Woking  in  the  net  profits,  upon  a 
mileage  calculation,  without  deduction   .         .      388  16  10 

Ten  per  cent,  would  be  a  reasonable  deduction 
from  the  net  income  for  tenants'  profit,  leaving    2007  18     1 

Share  of  Woking  after  such  deduction        .         .    £800    8  10 

The  questions  for  the  opinion  of  this  Court  were — First, 
whether  the  sum  in  which  the  appellants  are  liable  to  be  rated 
by  Woking  is  to  be  ascertained  by  the  proportion  which  the 
length  of  the  navigation  in  Woking  bears  to  the  whole  length 
thereof ;  and,  if  so,  what  deductions  are  to  be  made  from 
that  sum. 

Secondly,  whether  the  sum  in  which  the  appellants  are  to  be 
rated,  is  to  be  ascertained  by  the  amount  of  tonnage  on  all  goods 
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Rex  carried  through  Woking,  at  the  rate  of  8d.  per  ton ;  and,  if  bo, 
The  iNHABi-  what  deductions  are  to  be  made  from  that  sum. 
WoKjsQ.  ^*  ^^®  Court  should  adopt  the  first  mode  of  ascertaining  the 
amount  of  rate,  the  appellants  claimed  to  make  the  following 
deductions  from  the  amount  (8862.  9«.  lid.)  stated  as  the  share 
of  Woking  in  the  gross  receipts  for  the  whole  tonnage,  upon  a 
mileage  calculation. 

1.  Tonnage  not  passing  through  Woking  (thereby 
reducing  the    share,    as    before    stated,    to 

688/.  Us.  2id.) A197  15     8| 

[  ^^  ]  2.  Share  in  the  general  expenses  on  a  mileage 

calculation,  excluding  compensations     .         .     884    2  10 
8.  Share  in  compensations,  on  the  same  calcu- 
lation         188    9  10 

The  last  two  sums  were  to  be  deducted  from  688Z.  lis.  2^^. 
And  from  the  residue,  after  such  deduction  (121Z.  Is.  6i^.),  the 
appellants  claimed  further  to  deduct, 

4.  Tenants'  profit,  10  per  cent.           .         .        .       12     2    0 
Leaving,  as  the  sum  on  which  the  appellants  were 
to  be  rated 108  19    6i 

If  the  Court  should  adopt  the  second  mode  of  ascertaining  the 
amount  of  rate,  and  should  hold  that  the  gross  receipts  applic- 
able to  Woking  were  to  be  calculated  at  Sd.  per  ton  on  all  goods 
carried  through  Woking,  the  appellants  claimed  to  make  from 
the  sum  produced  by  such  calculation  the  second,  third,  and 
fourth  of  the  above  deductions:  in  which  case  the  deductions 
would  exceed  the  receipts.  The  respondents  denied  that  any  of 
the  above  deductions  could  be  made. 

This  case  was  argued  in  Hilary  and  Easter  Terms,  1885  (i). 


[  60  ]        Lord  Dbnman,  Ch.  J.,  in  this  Term  (November  25th)  delivered 
the  judgment  of  the  Court  : 
The  rule  by  which  canal  companies  are  to  be  rated  is  laid 

(1)  January  24th,  before  Lord  having  been  adjourned)  April  25th, 
Denman,  Ch.  J.,  Littledale  and  before  Lord  Denman,  Ch.  J.,  Little- 
Williams,  JJ. ;    and  (the  argument      dale,  Patteson,  and  Coleridge,  JJ. 
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down  in  the  case  of  Rex  v.   Kingswinford  (i)  in  these  words :  Rex 

"  The  true  principle  is  this :  a  canal  company  is  to  contribute  to  thb  Inhabi- 
the  relief  of  the  poor  in  each  parish  through  which  the  canal  wokinc/ 
passes  in  proportion  to  the  profit  which  they  derive  from  the  use 
of  their  land  in  that  parish."  It  is  also  truly  observed,  in  the 
same  judgment,  that,  if  the  traffic  be  the  same  through  the 
whole  line  of  the  canal,  every  part  of  the  canal  will  earn  an 
equal  proportion  of  the  tolls.  On  the  other  hand,  that,  if  the 
profit  vary  in  different  parishes,  the  rate  also  must  vary. 

Apply  that  principle  to  the  present  case.  The  thorough  trade 
pays  one  gross  sum  for  the  whole  line,  and  all  parts  of  the  line 
are  equally  profitable:  the  proportion  of  the  parish  of  Woking 
must,  therefore,  be  ascertained  by  a  mileage  calculation,  with 
reference  to  the  whole  line.  Again,  the  short  trade,  as  it  is 
called,  *pays  one  gross  sum  for  the  whole  distance  gone  over,  [  •bi  ] 
and  all  parts  of  that  distance  are  equally  profitable  :  the  propor- 
tion of  the  parish  of  Woking  must,  therefore,  be  ascertained  by  a 
mileage  calculation,  with  reference  to  the  whole  distance  gone 
over.  The  tolls  earned  by  passing  over  parts  of  the  canal  which 
do  not  include  the  parish  of  Woking  will  be  wholly  excluded. 

By  the  facts  found  in  the  case,  the  true  proportion  of  the 
parish  of  Woking  in  the  gross  receipts,  according  to  this 
calculation,  is  688Z.  14«.  2\d. 

The  next  question  is,  what  deductions,  if  any,  ought  to  be 
made  from  this  sum?  The  necessary  repairs  and  expenses 
must,  of  course,  be  deducted,  and,  as  they  are  found  to  be  equal 
throughout  the  line,  the  proportion  of  the  parish  of  Woking  is 
to  be  ascertained  by  a  mileage  calculation,  and  is  found  by  the 
case  to  be  3842.  2«.  lOd. 

Mr.  Dalmahoy's  groats  are  payable  in  respect  of  the  use  of 
the  canal  within  his  land  in  the  parish  of  Stoke ;  and  therefore, 
if  they  could  be  deducted  at  all,  they  must  be  deducted  from  the 
profits  in  that  parish,  and  not  from  the  profits  in  the  parish  of 
Woking.  But  these  groats,  as  well  as  the  per  centages  to  Lord 
Montaga,  and  to  the  corporation  of  Guildford,  are  payable  out  of 
the  profits  of  the  canal,  and  are  in  truth  nothing  more  than  rent 
charges :  they  do  not  affect  the  value  of  the  occupation,  or  the 
(1)  31  E.  E.  at  p.  185  (7  B.  &  C.  242). 
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Rex         rent  which  a  tenant  would  give,  but  only  shew  amongst  whom 

Thk  iNHABi-  ^^^  ^^  what  proportion  the  rent,  or  profits,  are  to  be  divided. 

\voic\^^     The  poor  rates  must  be  paid  on  the  whole  of  the  profits  by  those 

who  receive  them,  viz.  the  proprietors,  and  they  must  settle  the 

matter  as  they  can  with  those  who  are  entitled  to  share  the 

profits  with  them. 

[  52  ]  The  same  reasoning  applies  to  the  compensations  to  the  mills, 

for  they  also  are  payable  out  of  the  profits.     One  only  of  the 

mills  is  situate  in  the  parish  of  Woking,  the  compensation  paid 

to  which  is  651.  6«. ;  but,  for  the  reasons  stated  above,  we  think 

that  not  even  this  sum  can  be  deducted. 

Upon  the  whole,  the  gross  receipts  earned  in  the  parish  of 
Woking  are  found,  according  to  the  principles  here  laid 
down,  to  be  688Z.  14«.  2ld.  From  that  sum  must  be  deducted 
3842.  2«.  10^.  for  repairs  and  expenses,  leaving  a  balance  of 
304Z.  11«.  4id.,  from  which  10  per  cent,  for  tenants*  profits, 
amounting  to  SOL  ds.  l^d.,  must  be  deducted,  according  to  the 
rule  laid  down  in  Rex  v.  The  Tnistees  of  the  Duke  of  Bridge- 
water  {i).  The  case,  indeed,  does  not  state  distinctly  that  lands 
are  rated  at  rack-rent  and  no  more,  in  the  parish  of  Woking ; 
but,  as  it  finds  that  10  per  cent,  is  a  reasonable  deduction  for 
tenants'  profits,  we  presume  that  the  fact  is  so ;  and  this  deduc- 
tion must  be  made  in  order  to  equalize  the  rate ;  and  the  sum 
at  which  the  proprietors  of  the  navigation  ought  to  be  rated 

will  then  stand  274Z.  28.  2|t2. 
,  Rate  to  he  reduced  accordingly. 


1885.  CHARLES  FREDERICK,  Baron  de  RUTZEN,  and 

[  53  ]  MARY  DOROTHEA,  his  Wife,  v.  FARE. 

(4  AdoL  &  Ellis,  53—57 ;  S.  C.  5  N.  &  M.  617;  1  H.  &  W.  735 :  5  L.  J. 

(N.  S.)  K.  B.  38.) 

Accounts  of  rent,  signed  by  a  person  styling  himself  clerk  to  a 
steward,  but  not  shewn  to  have  been  employed  by  such  steward,  other- 
wise than  by  the  accounts  themselves,  are  not  evidence,  after  the  decease 
of  both,  to  prove  the  receipt,  either  by  the  clerk  or  the  steward,  of  sums 
of  money  therein  mentioned  (2). 

Where  improper  evidence  is  received,  and  a  verdict  given  for  the  party 

(1)  32  R.  B.  574  (9  B.  &  C.  68).  judgment  will  be  found  to  vary  in 

(2)  The    recital    of    facts    in    the      some  degree  from  the  statement  in 
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adducmg  it,  the  Court  will  grant  a  new  trial,  although  there  be  other 
evidence  to  the  same  point  in  favour  of  the  same  party ;  unless  they  see 
clearly  that  the  improper  evidence  could  not  have  weighed  with  the  jury, 
or  that  the  verdict,  if  given  the  other  way,  would  have  been  set  aside  as 
against  evidence  (1). 

Debt.  The  first  count  was  for  tolls  and  duties,  due  and  pay- 
able to  the  Baron  and  Baroness  de  Butzen,  in  respect  of  divers 
cattle,  goods,  and  merchandizes  brought  for  sale  into  a  fair  or 
market,  belonging  to  the  plaintiffs  in  right  of  the  Baroness  de 
Bntzen,  holden  at  Narberth  in  Pembrokeshire.  There  was  a 
second  count  for  tolls  and  duties  (not  mentioning  on  what 
articles),  due  and  payable  to  the  plaintiffs  as  owners  of  the  fair 
and  market,  in  the  same  right.  Plea,  Nil  dt^bet.  On  the  trial 
before  Gumey,  B.  at  the  Haverfordwest  Spring  Assizes,  1884, 
the  plaintiffs  claimed  the  fair  and  market  under  a  grant  from 
James  II.  (dated  Nov.  17th,  4  Jac.  2),  to  Sir  John  Barlow, 
knight  and  baronet,  from  whom  they  claimed  to  deduce  title 
to  an  estate,  called  the  Slebech  estate,  including  the  fair  and 
market,  by  different  assignments.  Among  other  proofs,  a  lease 
of  the  tolls  of  the  market  by  Ann  Trevanion,  through  whom 
title  was  made,  to  John  Bateman,  for  lives,  at  a  specified  rent, 
was  produced ;  and  a  rental  of  the  Slebech  estate  was  also  put 
in,  in  the  handwriting  of  Gilbert  James,  a  deceased  steward 
of  Ann  Trevanion,  in  which  he  debited  himself  with  the  receipt 
of  different  payments  of  the  rents  reserved  on  this  lease ;  and 
there  was  also  *put  in  a  rental,  in  the  handwriting  of  John 
Protheroe,  a  deceased  clerk  of  Gilbert  James,  in  which  also 
Gilbert  James  was  debited  with  the  receipt  of  certain  payments 
of  these  rents.  It  was  proved  by  a  clerk,  who  was  in  James's 
service  at  the  same  time  with  Protheroe,  that  the  latter  had 
to  make  out  James's  accounts  for  him.  Both  these  pieces  of 
evidence  were  objected  to;  but  the  objections  were  over-ruled. 
A  considerable  body  of  other  evidence  was  put  in,  shewing  the 

the  introductory  part  of  the  case,      is  little,   if  at  all,   affected  by  the 

variance. 

(1)  But  see  now  R.  S.  C.  Ord. 
XXXIX.  r.  6,  which  seems  to 
restore  the  principle  adopted  by  the 
Common  Pleas  in  Doe  v.  Tyler^  31 
E.  R.  496  (6  Bing.  561).— R.  C. 


Bakon  de 

RUTZRN 
V. 

Fabr. 


It  has  been  thought  advisable  to 
frame  the  marginal  ahstract  on  the 
judgment,  as  representing  the  sup- 
position upon  which  the  learned 
Judges  proceeded  in  deciding  the 
case :  but  the  principle  of  the  decision 
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receipt  of  the  tolls  by  the  different  parties  through  whom  the 
plaintiffs  claimed,  or  their  lessees ;  and  the  plaintiffs  had  a 
verdict.  In  Easter  Term,  1884,  Sir  James  Scarlett  obtained 
a  rule  to  shew  cause  why  this  verdict  should  not  be  set  aside, 
and  a  new  trial  had,  by  reason  of  the  reception  of  the  account 
in  Protheroe's  hand-writing.  The  rule  was  obtained  on  other 
grounds  also ;  but  on  these  no  decision  took  place.  In  Easter 
Term  last  (Tuesday,  April  28th), 

Sir  John  Campbell,  Attorney-General,  Cresswell,  and  John 
Evans  shewed  cause  (i) : 

The  account  objected  to  is  in  the  writing  of  an  authorized 
agent  of  the  party  charged  by  the  writing ;  and  this  agent  was 
proved  to  have  been  employed  by  the  party  as  clerk,  and  to  have 
kept  his  accounts  for  him ;  so  that  he  had  authority  to  charge 
him  as  steward.  If  the  entry  does  not  bind  the  steward,  it  must 
have  been  meant  to  bind  the  writer  himself,  and  then  it  is 
unquestionably  admissible.  It  may  be  compared  to  a  pass-book 
at  a  banker's.  It  is  true  that  the  agent  does  not  sign  ;  but  that 
is  immaterial.  Supposing,  however,  that  the  evidence  was  inad- 
missible, it  may  be  rejected ;  and  there  will  still  be  more  than 
sufficient  to  support  the  verdict.  That  being  so,  the  *Court 
will  not  send  the  case  back  to  a  new  trial.  This  was  decided 
by  the  Court  of  Common  Pleas,  in  Doe  d.  Lord  Teynham 
V.  TyU*r  (2).  It  is  true  that  the  decision  of  the  Court  of 
Exchequer  in  Crease  v.  Barrett  (3)  is  not  quite  consistent  with 
that  case. 

(Lord  Denman,  Ch.  J. :  In  Rex  v.  Sutton  (4)  Le  Blanc,  J.  says 
that,  if  some  parts  of  the  evidence  received  be  fnadmissible,  and 
others  admissible,  the  Court  has  not  the  means  of  referring  the 
verdict  to  those  parts  only  which  were  admissible ;  and  that  it 
is  their  habit  in  such  a  case  to  grant  a  new  trial.) 

That  was  said  of  criminal  cases  expressly. 


(1)  Before  Ijord  Denman,  Ch.  J., 
Littledale,  Patteson,  and  Coleridge, 
JJ. 

(2)  31  R.  R.  496  (6  Bing.  561). 


(3)  40  E.  R.  779  (I  Cr.  M.  &  B. 
919;  oTyr.  458). 

(4)  4  M.  &  S.  at  pp.  544,  548. 
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Sir  W.  W.  FoUett,  contra : 

To  make  this  accoant  admissible,  it  must  be  such  an  account 
as  shews  a  liability  in  the  writer.  The  parol  evidence  was,  that 
Protheroe,  being  James's  clerk,  kept  his  accounts.  How  can 
such  an  account  make  Frotheroe  liable  ?  Even  admitting  that 
it  may  make  James  liable,  it  is  not  written  by  James,  and  is  not 
therefore  an  entry  charging  the  writer.  As  to  the  argument  that 
this  evidence  is  merely  superfluous,  and  that  the  case  was  proved 
without  it,  the  Court  will  not  take  upon  themselves  to  decide  as 
to  the  degree  of  weight  which  the  jury  might  have  attached  to  it. 
Besides,  it  was  clearly  evidence  likely  to  produce  considerable 
effect  on  the  point  as  to  which  it  was  adduced. 

{Chilton  and  E.  V.  WiUiams  on  the  same  side  were  not 
heard,  the  Court  intimating  that  they  would  consider  whether 
any  further  argument  were  necessary.) 

Cur.  adv.  vult. 

Lord  Denman,  Ch.  J.,  in  this  Term  (November  25th)  delivered 
the  judgment  of  the  Court  : 

In  order  to  prove  the  plaintiffs'  title  to  a  market,  for  disturbing 
which  this  action  was  brought,  recourse  was  had  to  certain  leases 
found  among  their  muniments,  and  also  to  certain  accounts  of 
rent  for  the  same  market,  found  in  the  same  place.  Some  of 
these  were  accounts  signed  by  the  person  who  was  then  steward 
to  the  plaintiffs'  ancestor,  wherein  he  charged  himself  with  the 
amount  of  such  rents.  To  these  no  objection  was  made.  Other 
accounts,  of  the  same  nature,  were  produced,  signed,  not  by  such 
steward,  but  by  a  person  styling  himself  clerk  to  such  steward. 
There  was  no  parol  evidence  to  shew  that  this  person  was  ever 
employed  by  the  steward;  but  the  papers  were  tendered  as 
speaking  for  themselves.  They  were  severally  objected  to  when 
tendered,  but  the  learned  Judge  admitted  them  in  evidence. 
We  are  clearly  of  opinion  that  they  were  not  admissible,  because 
they  do  not  purport  to  charge  the  person  whose  signature 
they  bear. 

We  were,  however,  strongly  urged  to  discharge  this  rule  for  a 
new  trial,  even  though  this  evidence  may  have  been  improperly 
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received,  on  account  of  the  manifest  preponderance  of  the  proof 
arising  from  that  which  was  unobjectionable.  To  induce  us 
to  adopt  this  course,  Doe  d.  Lord  Teynhain  v.  Tyler  (i)  was 
strongly  pressed  upon  us,  founded  as  it  was  upon  some  former 
precedents  both  in  this  Court  and  in  the  Common  Fleas.  The 
same  argument  was  urged  in  the  Court  of  Exchequer,  where 
evidence  had  been  improperly  rejected,  in  Crease  v.  Bairett  (2) ; 
but  the  answer  was  given  :  It  *may  be  that  the  evidence  may  be 
readily  explained,  and  may  not  weigh  in  the  least  against  the 
very  strong  evidence  to  which  it  was  opposed ;  but  we  cannot, 
on  that  account,  refuse  to  submit  the  question  to  the  con- 
sideration of  another  jury.  Mr.  Baron  Fabke,  who  pronounced 
the  judgment  of  that  Court,  discusses  the  point  at  large ;  and 
a  new  trial  was  granted,  because  the  Court  could  not  say  that 
if  the  evidence  had  been  received  it  would  have  had  no  effect 
with  the  jury;  nor  that  it  was  clear,  beyond  all  doubt,  if  the 
verdict  had  been  the  other  way,  that  it  would  have  been  set 
aside  as  improper. 

In  like  manner,  we  are  not  convinced  that  the  documents 
improperly  admitted  did  not  weigh  with  the  jury  in  forming 
their  opinion,  or  that  their  verdict,  if  given  for  the  defendant, 
must  have  been  set  aside  as  against  evidence.  On  this  point, 
therefore,  the  rule  must  be  made  absolute;  and  we  need  not 
refer  to  the  numerous  other  points  that  have  been  debated. 

Rule  absolute. 


1836. 
Xor,  2. 

[58] 


TOWN  LEY,  Assignee  of  Wright,  a  Bankrui>t, 
V.  CEIIMP  AND  Another  (3). 

(4  Adol.  &  Ellis,  58—64 ;  S.  C.  5  N.  &  M.  606;  1  H.  &  W.  564 ;  5  L.  J. 

(N.  S.)  K  B.  14.) 

A  party  haying  goods  in  his  own  warehouse  at  LiyeTX>ool  sold  them, 
and  gave  the  following  delivery  order  to  the  vendee :  •*  We  hold  to  your 
order  39  pipes,"  &c.,  "rent  free  to  29th  November  next."  The  goods 
remained  in  the  same  warehouse  unpaid  for  till  the  purchaser  became 


(1)  31  R.  R.  496  (6  Ring.  561). 

(2)  40  R.  R.   779  (1  Cr.  M.  &  R. 
919;  5Tyr.  458). 


(3)  See  Sale  of  Goods  Act,  1893 
(56  &  57  Vict.  c.  71),  s.  41  (2).— 
R.  C. 
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bankrupt.   In  an  action  of  trover  for  the  goods  by  the  assignee,  evidence      Townt.ey 
was  given  that,  by  the  usage  of  Liverpool,  goods  sold  while  in  ware-  ^» 

house  are  delivered  by  the  vendor  handing  to  the  purchaser  a  delivery        Crump. 
order ;  and  that  the  holder  of  such  an  order  may  obtain  credit  with  a 
purchaser  as  having  possession  of  the  goods. 

Held  that,  as  between  the  original  vendor  and  purchaser,  the  right 
of  lien  was  not  devested  by  giving  such  a  delivery  order. 

Also,  that  the  bankrupt  had  not  possession  of  the  goods  as  reputed 
owner,  with  the  consent  of  the  true  owner,  within  the  meaning  of  the 
Bankruptcy  Statutes.  ' 

Trover  for  wine,  laying  possession  in  the  plaintiff  as  assignee. 
Pleas.  1.  Not  guilty.  2.  That  the  plaintiff,  as  assignee,  was 
not  possessed,  &c.,  concluding  to  the  country.  8.  As  to  the 
conversion  of  twenty-eight  pipes  and  one  hogshead,  that,  before 
the  bankruptcy,  and  before  the  times  when  &c.,  viz.  on  <&c.,  the 
defendants  bargained  and  sold  to  Wright,  the  bankrupt,  and  he 
bought  of  them,  the  said  twenty-eight  pipes  and  one  hogshead 
of  wine,  at  the  rate  of  &c.,  to  be  paid  for  by  Wright's  accepting 
a  bill  of  exchange  in  that  behalf  ;  that  he  accepted  the  same  for 
the  amount  of  the  wines,  payable  at  three  months ;  that  the  bill 
was  presented  when  due,  but  not  paid ;  that  the  defendants,  at 
the  time  of  the  bankruptcy,  and  at  the  times  when  &c.,  were 
and  still  are  the  holders  of  the  said  bill;  that  a  large  sum, 
viz.  &c.,  the  price  of  the  said  pipes  and  hogshead,  was,  at  the 
time  of  the  bankruptcy,  and  at  the  times  when  &c.,  and  still  is, 
unpaid  to  the  defendants ;  and  that  the  said  pipes  and  hogshead 
were  not  delivered  by  the  defendants  to  Wright  at  any  time 
before  or  at  or  after  the  said  sale ;  but  the  same,  and  each  and 
every  part  thereof,  at  the  time  of  the  sale,  were  in  the  custody 
and  possession  of  the  defendants;  and  that  they  so  continued 
and  remained,  from  the  time  of  the  said  sale  continually,  until 
and  at  and  after  the  bankruptcy,  and  from  thence  continually 
until  and  at  the  said  times  when  &c. ;  of  all  which  (notice  to 
•plaintiff) ;  whereupon  and  whereby  the  defendants  acquired  and  [  •sd  ] 
bad  a  lien  upon  the  said  pipes  and  hogshead  for  the  said  price 
thereof,  and  became  and  were  entitled  to  retain  the  same  until 
the  said  price  should  be  fully  paid  and  satisfied  ;  wherefore, 
and  because  the  said  price,  &c.,  at  the  said  times  when  &c., 
was  wholly  due  and  unpaid,  unsatisfied,  and  untendered  to 
the  defendants,   they,   when   requested  as  in   the   declaration 
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TowNLBY  mentioned,  refused  to  deliver  the  said  pipes  and  hogshead  to 
Crump.  the  plaintiff,  and  did,  after  the  bankruptcy,  at  the  said  times 
when  &c.,  retain  and  keep  the  same  under  and  by  virtue  of 
the  said  lien,  and  as  they  lawfully  might,  &c.,  which  keeping, 
&c.,  was  the  conversion  in  the  introductory  part  of  this  plea 
mentioned.     Verification. 

Replication.     1  and  2.  Similiter.     3.  De  injurid. 

At  the  trial  before  Lprd  Abinger,  C.  B.,  at  the  last  Summer 
Assizes  at  Liverpool,  ft  appeared  that  the  defendants,  at  the 
time  of  the  transactions  in  question,  were  wine  merchants  at 
Liverpool ;  and  that  they  sold  the  wine  mentioned  in  the  third 
plea  to  the  bankrupt  Wright  on  the  29th  of  September,  1834, 
it  being  then  held  by  the  defendants  in  bonded  warehouses 
which  they  had  at  Liverpool.  An  invoice  was  delivered  at  the 
time,  stating  the  wine  (described  by  marks  and  numbers)  to  be 
bought  by  Wright  of  Crump  &  Co.,  the  price  payable  by  accept- 
ance at  three  months ;  which  acceptance  Wright  gave.  On  the 
same  29th  of  September  the  defendants  gave  Wright  the  following 
delivery  order : 

"  Liverpool,  29th  September,  1834. 
"  Mr.  Benjamin  Wright, 

"  We  hold  to  your  order  39  pipes  and  1  hhd.  red  wine,  marked 
J.  C.  J.  M.  No.  41  a  67—69  a  80— pipes.  No.  105  hhd.,  rent 
free,  to  29  November  next. 

"  John  Crump  &  Co." 

f  00  ]  The  bill  accepted  by  Wright  was  dishonoured,  and  the  amount 

never  paid.  A  fiat  in  bankruptcy  issued  against  Wright, 
January  28th,  1835,  and  he  was  thereupon  declared  a  bankrupt, 
and  the  plaintiff  appointed  assignee.  A  demand  and  refusal  of 
the  wine  were  admitted;  as,  also,  ''that  the  invariable  mode 
of  delivering  goods  sold  while  in  warehouses  in  Liverpool  is  by 
the  vendors  handing  to  the  vendees  delivery  orders." 

For  the  plaintiff  it  was  proposed  to  give  evidence,  that  the 
order  in  question  was  equivalent  to  an  accepted  delivery  order ; 
but  the  Lord  Chief  Baron  held  such  evidence  inadmissible. 
The  plaintiff*s  counsel  then  called  Mr.  Preston,  a  broker  and 
merchant,  who  held  bonded  vaults  in  Liverpool ;  and  he  stated 
that  the  practice  was  to  deliver  goods  while  in  warehouses  by 
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handing  delivery  orders,  which  were  not  usually  given  until  Townlby 
payment,  or  something  equivalent,  had  been  received  for  the  cbu'mp. 
goods;  that  such  orders  varied  in  their  form;  that  delivery 
orders  were  given  resembling  that  in  question ;  and  that  in  his 
opinion  the  present  order  would  obtain  credit  for  the  holder  with 
a  purchaser.  He  was  proceeding  to  state  that  he  should  consider 
the  possession  of  such  an  order  possession  of  the  property  ;  but 
the  Lord  Chief  Baron  refused  to  admit  this  evidence.  The 
witness,  however,  said  that,  as  a  matter  of  custom,  the  goods 
specified  in  such  a  delivery  order  would  be  considered  the 
property  of  the  person  holding  the  order.  It  was  not  stated 
that  the  defendants  had  made  any  transfer  in  their  books.  The 
Lord  Chtbf  Baron  was  of  opinion  that  no  sufficient  delivery  was 
shewn  to  devest  the  lien  of  the  defendants :  he  observed  that  the 
giving  of  an  invoice,  or  bill  of  lading,  does  not  take  away  the 
right  to  stop  in  transitu,  if  there  has  been  no  *actual  delivery  t  *^^  1 
of  the  goods ;  and  he  directed  a  nonsuit,  giving  leave  to  move 
to  enter  a  verdict  for  the  plaintiff  for  the  value  of  the  twenty- 
eight  pipes  and  one  hogshead. 

Coicling  now  moved  (i)  that  such  verdict  might  be  entered, 
or  a  new  trial  had : 

The  facts  admitted  and  proved  shewed  a  constructive  delivery 
to  Wright  before  he  became  bankrupt.  It  is  clear  that,  if  the 
wine,  instead  of  being  the  property  of  the  warehousemen  in  whose 
vaults  it  was,  had  belonged  to  a  third  person,  who  had  sold  it  to 
the  bankrupt,  and  had  given  him  such  delivery  order  upon  the 
warehousemen,  the  handing  of  such  order  to  them  by  the  buyer 
would  have  been  a  constructive  taking  possession  by  him,  and 
the  order  could  not  have  been  countermanded :  Abbott  on 
Shipping,  part  8,  c.  9,  s.  15  b(2).  So  it  would  have  been  also 
in  the  present  case,  if  Wright  had  sold  to  another  person,  and 
the  defendants  had  given  a  delivery  order  to  such  person. 
Storeld  v.  Hughes  (3)  and  Oreen  v.  Haytliorne  (4)  shew  this ;  but 
the  present  case  is  a  stronger  one  in  favour  of  the  vendee's  right. 

(1)  Before  Lord  Denman,  Ch.  J.,  (3)  12  R.  R.  523  (14  East,  308). 
Patteeon,Williain8,andColeridge,  JJ.  (4)  18  R.  R.  805  (1  Stark.  447). 

(2)  P.  379,  5th  ed. 
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TowNLEY  In  a  note  to  the  fourth  American  edition  of  Abbott  on  Shipping 
Obump.  (by  the  Hon.  Joseph  Story,  one  of  the  Judges  of  the  Supreme 
Court  of  the  United  States,)  it  is  said  (i) :  ''  and  where  goods 
are  sold,  lying  in  the  vendor's  warehouse,  on  credit,  and  they 
are  sold  by  marks  and  numbers,  so  that  no  fartherj  designation 
is  necessary,  and  it  is  a  part  consideration  of  the  bargain  that 
they  may  remain  there,  rent  free,  at  the  option  of  the  vendee, 
[  *^^  ]  and  for  his  benefit,  ^until  the  vendor  shall  want  the  room,  there 
is  in  point  of  law  a  complete  delivery  of  the  goods,  and  the 
transit  is  ended,  as  much  as  if  the  goods  were  in  the  warehouse 
of  a  stranger.*'  And  Barrett  v.  Ooddard  is  cited  from  Mason's 
(American)  Reports  (2). 

(Lord  Denman,  Ch.  J. :  I  do  not  know  that  we  can  allow  these 
works  to  be  cited  as  authorities,  though  Mr.  Justice  Story  is  a 
very  able  commentator,  and  it  would  be  desirable  to  find  that 
the  American  authorities  agreed  with  the  opinion  we  may  form. 

Patteson,  J. :  You  maintain  here  that  the  possession  is 
changed  by  a  delivery  order  which  the  vendor  makes  upon  him- 
self. No  custom  going  to  such  an  extent  as  that  was  recognised 
in  Dixon  v.  Yates  (3).) 

The  question  did  not  arise  in  that  case ;  the  delivery  orders  there 
mentioned  were  drawn  by  the  vendor  on  the  warehouseman :  here 
the  vendor  and  warehouseman  are  the  same  person,  and  there- 
fore the  delivery  orders  are  in  the  nature  of  accepted  delivery 
orders.  It  is  plain  from  Abbott,  as  before  cited,  that  if  the 
vendor  had  given  the  bankrupt  a  delivery  order  addressed  to 
and  accepted  by  the  vendor's  agent,  the  warehouseman,  the 
possession  would  have  been  changed;  and  there  seems  no  reason 
for  a  distinction,  where  the  vendor  acts  as  his  own  warehouse- 
man and  agent.  Storeld  v.  Hughes  (4)  and  Green  v.  Haythorne  (o) 
do  not  authorise  such  a  distinction.  The  ground  of  decision  in 
those  cases  is,  that  the  facts  shew  an  executed  delivery.  And, 
[  •63  ]       further,  it  would  be  a  fraud  upon  the  public  if  a  purchaser  *might 

(1)  P.  381,  /i.  (1),  to  part  3,  c.  9,  Boston,  1828.  The  judgment  cited 
8.  lob;  Boston,  1829.  was  delivered  by  Story,  J. 

(2)  3  Mason's    Beports    of  Cases  (3)  39  B.  B.  489  (5  B.  &  Ad.  313). 
argued  and  determined  in  the  Circuit  (4)  12  B.  B.  523  (14  East,  308). 
Court  of  the  United  States,  p.  107  ;  (5)  18  B.  B.  805  (1  Stark.  447). 
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go  into  the  market  with  the  symbol  of  property,  which  these  Townlky 
orders  clearly  are,  and  yet  should  be  liable  to  have  the  contract  Cbump. 
of  sale  to  him  rescinded.  The  holder  of  such  an  order  has  what 
amounts  to  a  reputed  ownership  of  the  goods.  A  delivery  order 
is  not  like  a  bill  of  lading,  which  merely  serves  to  shew  who  is 
the  owner :  holding  a  delivery  order  is  having  actual  possession. 
Its  effect  is  like  that  of  a  dock  warrant,  as  stated  in  Spear  v. 
Travers  {\)  and  Lucas  v.  Dorrien{2).  The  words  "rent  free" 
in  the  delivery  order  shew  that  the  defendants,  on  giving  it, 
considered  themselves  as  becoming  merely  warehousemen  for 
the  bankrupt.  At  all  events  it  should  have  been  left  to  the  jury, 
whether  or  not  the  facts  amounted  to  a  taking  of  possession. 
The  delivery  order  was  entirely  a  mercantile  instrument,  the 
effect  of  which  they  were  competent  to  judge  of. 

Cur,  adv,  vnlt. 

Lord   Denman,   Gh.   J.,   on  a  subsequent    day  of    the    Term 
(November  19th)  delivered  the  judgment  of  the  Court  : 

After  referring  to  the  facts  above  stated,  as  to  the  custom  with 
respect  to  delivery  orders,  his  Lordship  said :  There  was  a  total 
failure  of  proof  that,  where  a  vendor  who  is  himself  the  ware- 
houseman sells  to  a  party  who  becomes  bankrupt  before  the 
goods  are  removed  from  the  warehouse,  the  delivery  order 
operates,  by  reason  of  this  custom,  to  prevent  a  lien  from 
attaching;  and  I  think  it  is  not  contended  that  there  is  any 
general  usage  which  could  devest  this  right  in  such  a  case,  upon 
the  insolvency  of  the  vendee.  Cases  have  been  cited,  but  none 
where  the  question  arose  between  the  original  *vendor  and  [  •64  ] 
vendee.  As  to  reputed  ownership,  it  is  quite  clear  that  the 
seventy-second  section  of  stat.  6  Geo.  IV.  c.  16  (3),  would  not  apply, 
for  it  refers  to  cases  where  the  bankrupt  shall  ''  by  the  consent 
and  permission  of  the  true  owner"  have  goods  in  his  possession. 
Here  the  bankrupt,  if  he  had  possession,  was  himself  the  true 
owner,   under   the  contract  of  sale.     There  will   therefore  be 

Rule  refused. 

(1)  4  Gamp.  pp.  253,  4.  (3)  See  the  Bankruptcy  Act,  1883 

;2)  18  B.  R  480  (7  Taunt.  278:      (46  &  47  Vict.  c.  o2).  s.  44  (iii.)  — 
judgments  of  the  Court).  B.  C. 
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1835.  HOOPER  V.   STEPHENS  and   Wife. 

iV<w.3. 
(4  AdoL  &  Ellis,  71—72;  S.  C.  5  N.  &  M.  635;  1  H.  &  W.  480;  5  L.  J. 

[  71  ]  (N.  S.)  K.  B.  4 ;  S.  C.  at  Nisi  Prius.  7  Oar.  &  P.  260.) 

Where  it  lias  been  agreed  between  debtor  and  creditor  that  the  latter 
shall  receive  goods  in  reduction  of  his  demand,  the  delivery  of  the 
goods  operates  as  a  payment  within  stat.  9  Qeo,  lY.  c.  14,  s.  1,  to  bar 
the  Statute  of  Limitations. 

Assumpsit  for  the  price  of  hay  sold  to  the  wife  before  marriage. 
Pleas,  non  assumpsit^  and  the  Statute  of  Limitations.  On  the 
trial  before  Lord  Denman,  Ch.  J.,  at  the  Gloucester  Summer 
Assizes,  1835,  the  plaintiff,  to  take  the  case  out  of  the  statute, 
proved  that,  after  the  delivery  of  the  hay,  and  within  six  years 
of  the  commencement  of  this  action,  the  wife  (who  was  then 
single,  and  kept  a  public-house)  said  to  the  plaintiff,  ''  Mr. 
Hooper,  you  must  make  use  of  some  spirit,  I  know ;  why  not 
have  it  of  me  ?  As  long  as  I  owe  you  money  for  hay,  if  it  is 
ever  so  little  it  will  be  a  way  to  lessen  the  debt."  The  plaintiff 
said  he  would  take  a  gallon  of  gin  at  128.,  and  a  jar  filled  with 
gin  was  sent  to  him.  It  was  contended  that  this  delivery  of 
goods  by  the  wife  was  equivalent  to  a  part  payment,  and  barred 
the  statute ;  and  Hart  v.  Nash  (i)  (in  the  Court  of  Exchequer) 
was  referred  to.  On  the  other  hand,  it  was  urged  that  the 
delivery  could  not  operate  as  a  payment,  inasmuch  as  the 
defendants,  if  now  suing  for  the  price  of  the  spirits,  could  only 
declare  as  for  goods,  and  not  for  a  liquidated  sum  of  money. 
The  Lord  Chief  Justice  gave  leave  to  the  defendants  to  move 
to  enter  a  nonsuit ;  and  the  plaintiff  had  a  verdict. 

Livdlow,  Serjt.  now  moved  according  to  the  leave  reserved : 

[  •72  ]  The  plaintiff  must  rely  upon  the  clause  in  *Lord  Tenterden's 

Act,  9  Greo.  IV.  c.  14,  s.  1,  which  provides  that  nothing  therein 
contained  "  shall  alter  or  take  away  or  lessen  the  effect  of  any 
payment  of  any  principal  or  interest  made  by  any  person  what- 
soever." To  bring  this  case  within  the  proviso,  there  ought  to 
have  been  what  is  technically  and  properly  called  a  payment ; 
such  as  might  formerly  have  been  given  in  evidence  under  the 
general  issue.  This  transaction  was  not  such  a  payment. 
(1)  41  h.  E.  732  (2  Cr.  M.  &  B.  337). 
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(Lord  Dbnman,  Ch.  J. :  Hart  v.  Nash  (i)  appears  to  be  in       Hoopeb 
point.)  Stephens. 

The  Court  (2)  took  time  to  enquire  as  to  the  decision  in 
Hari  v.  A'o^/t  (i),  which  was  not  yet  reported;  and,  fn  the 
same  Term  (November  7th), 

Lord  Denman,  Ch.  J.  said : 

Hart  V.  Nash  (i),  decided  in  the  Court  of  Exchequer,  rules  the 
present  case.  Where  any  thing  is  received,  upon  agreement,  in 
reduction  of  a  debt,  that  is  a  payment  sufficient  to  take  the  debt 
oat  of  the  Statute  of  Limitations. 

Rvle  refused. 


GAMBBELL   v.   The   EARL   of   FALMOUTH  and  isss. 

yov.  3. 
AUSTIN.  — 

(4  Adol.  &  ElHs.  73—76 ;  S.  C.  5  N.  &  M.  359.)  ^       ^ 

To  a  declaration  for  an  excessive  distress  for  rent,  defendant  pleaded 
that  the  whole  sum  distrained  for  was  due  and  in  arrear,  concluding  to 
the  country,  on  which  plaintiff  joined  issue :  Held,  that,  on  this  issue, 
defendant  was  not  precluded  from  insisting  on  certain  arrears,  hy  the 
fact  that,  since  they  became  due,  other  arrears  had  become  due  and  had 
been  distrained  for.  And  this,  although,  on  the  first  distress,  the  warrant 
and  notice  stated  the  distress  to  be  for  rent  due  up  to  a  day  named,  being 
subsequent  to  those  on  which  the  arrears  now  in  question  accrued ;  and 
although,  on  the  second  distress,  the  defendant  stated  that  it  was  for 
rent  due  since  the  last  distress. 

Case  for  taking  an  excessive  distress  for  51.  10«.,  whereas  only 
IZ.  Ss.  was  due.  Plea,  that  the  whole  was  due  and  in  arrear  (not 
stating  for  what  time),  concluding  to  the  country.  Similiter,  On 
the  trial  before  Lord  Denman,  Ch.  J.,  at  the  last  Berkshire 
Assizes,  it  appeared  that  the  plaintiff  held  the  premises,  on 
which  the  distress  was  made,  as  weekly  tenant,  of  the  defendant, 
the  Earl  of  Falmouth,  originally  at  a  rent  of  2^.  6d.  per  week ; 
and  that,  on  the  80th  of  June,  1884,  Lord  Falmouth  gave 
the  plaintiff  notice  to  quit,  or  to  pay  double  rent;   that  Lord 

(I)  41   B.  E.  732  (2  Cr.  M.  &  E.  (2)  Lord  Denman,  Ch.  J.,  Patte- 

337).  son,  Williams,  and  Coleridge,  JJ. 

20—2 
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Oambbsll  Falmouth  afterwards  gave  a  second  notice  to  the  defendant  to  quit 
ThkEablof  on  the  8th  of  December,  1884,  or  to  pay  double  rent,  namely 

Falmouth,  jq^.  per  week;  that,  on  the  6th  of  February,  1885,  he  levied 
a  distress  for  42.,  being  eight  weeks'  rent  at  10«.,  due  from  the 
8th  of  December  to  the  2nd  of  February,  and  being  stated,  in 
the  warrant  and  notice,  to  be  for  rent  due  up  to  the  latter  day. 
The  plaintiff  brought  an  action  for  this  distress,  as  excessive, 
and  recovered  judgment.  On  the  27th  of  April,  1885,  the 
defendant  Austin  levied  the  distress  for  which  the  present  action 
was  brought,  on  a  warrant  for  61.  lOs.,  being  rent  in  arrear  on 
the  22nd  of  April,  and  it  was  shewn  that  he  stated  this  to  be  for 
rent  due  since  the  last  distress.  The  plaintiff's  counsel  contended 
that  the  distress  was  not  authorized  by  stat.  4  Geo.  II.  c.  28,  s.  1. 
[  •74  ]  In  answer,  the  defendants  offered  proof  that  there  were  *arrears 
of  rent  unsatisfied,  which  had  accrued  on  days  antecedent  to  the 
accruing  of  those  arrears  which  were  distrained  for  on  the  6th  of 
February,  1885;  and  that  such  previous  arrears  made  up  the 
51.  10^.  at  the  rate  of  the  original  rent.  The  plaintiff's  counsel 
contended  that  these  could  not  be  taken  into  account ;  but  the 
Lord  Chief  Justice  received  the  evidence,  and  the  defendant 
had  a  verdict. 

Ludlow,  Serjt.  now  moved  for  a  new  trial : 

Although  it  is  competent  to  a  landlord  to  distrain  on  one 
account,  and  avow  on  another,  yet  that  principle  is  inapplicable 
to  a  case  where  the  complaint  is  that  too  much  has  been  dis- 
trained for.  The  distress  on  the  6th  of  February,  1835,  must 
be  considered  as  having  the  effect  of  a  statement  of  account 
by  Lord  Falmouth,  up  to  that  day.  ''  It  is  the  duty  of  a  land- 
lord to  make  a  distress,  at  once,  for  his  whole  rent,  if  he  can 
find  sufficient  goods  on  the  premises ;  for  various  distresses  are 
vexatious  to  the  tenant.  And,  therefore,  at  the  common  law, 
if  the  landlord  made  an  insufficient  distress  when  he  might 
have  taken  more,  a  second  distress  for  the  remainder  of  the 
same  rent  was  illegal:  for  it  was  his  own  folly  not  to  have 
taken  enough  at  first ;  but  if  it  appeared  that  he  could  not  find 
a  sufficient  distress  on  the  land,  then  it  seems,  that  even  at  the 
common  law,  he  might  distrain  again  "  :  Bradby  on  Distresses, 
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ch.  5,  p.  130(1).    The  statute  17  Car.  II.  c.  7,  s.  4,  enables  the     G^»aKLL 

landlord,  in  the  cases  there  pointed  out,  to  make  successive  i^kEablop 

Falmouth. 
distresses,  if  the  distress  shall  not  be  found  to  be  of  the  full 

value   of   the  arrears  distrained  for ;  but  it  *is  not  pretended        [  *76  ] 

here  that  such  was  the  case  on  the  first  occasion,  or  that  there 

was  not  then  a  sufficient  distress  on  the  premises  for  all  the 

arrears  claimed  at  the  time. 

Patteson,  J. : 

No  doubt  a  man  is  not  entitled  to  distrain  at  different  times 
for  a  rent  due  on  the  same  day.  But  if  rent  become  due  at 
different  times,  he  may  distrain  separately.  Independently  of 
that,  look  at  this  issue.  The  question  is,  whether  the  sum  was 
in  arrear  or  not.    If  it  is  not  satisfied,  it  is  still  in  arrear. 

Williams,  J. : 

I  understand  the  objection  to  be  that,  because  the  defendants 
assumed  to  distrain  for  rent  not  proved  to  be  due,  they  were 
precluded  from  justifying  themselves  by  shewing  that  there  was 
other  rent  in  arrear.  I  do  not  see  why  they  are  to  be  prevented 
from  shewing  that  rent  was  in  arrear,  different  from  that  for 
which  they  at  first  claimed. 

Coleridge,  J. : 

The  objection,  if  there  be  one,  is  to  the  reception  of  the 
evidence.  But  what  is  the  issue?  Whether  so  much  is  due 
and  in  arrear.  I  cannot  conceive  why  arrears  are  not  to  be 
taken  into  consideration,  because  there  has  been  a  distress, 
since  they  accrued,  under  which  they  were  not  satisfied.  It 
may  be  very  true,  that  the  landlord  thought  he  had  covered 
all  the  arrears  by  the  first  distress.  But  that  is  not  to  prevent 
him,  under  this  issue,  from  shewing  what  was  really  due. 

Lord  Dbnman,  Ch.  J. : 

The  issue  is,  how  much  was  due  ?  The  objection  now  raised 
is,  that  the  defendants  cannot  say  that  more  was  due  at  the 

(1)  Citing  WaUis  v.  SaviH,  2  Lutw.  1536 ;  Anon.,  Cro.  Eliz.  13. 
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(Umbrell    former  period,  *than  they  then  claimed.     That  objection  does 
The  Karl  of  i^ot  apply,  as  the  pleadings  stand.     There  seems  to  me  to  be 
no  ground  of  complaint,  either  in  law  or  in  justice. 

Ride  refii8e(L 


Falmouth. 

[  *7fi  J 


1835.  DOE  D.   PREEDY   v.   HOLTOM  and   Another. 

Nov.  A. 
(4  Adol.  &  Ellis,  76—82 ;  S.  C.  5  N.  &  M.  391 ;  5  L.  J.  (N.  S.)  K  B.  10.) 

L       J  Devise  to  A.  of  the  messuage  in  S.  in  which  testator  resided,  with  the 

buildings  to  the  same  adjoining,  and  aU  those  several  closes  in  S.  afore- 
said, called  C,  D.,  and  E.,  (with  the  brick-kiln  erected  thereon,)  and  F., 
with  their  appurtenances,  part  of  the  farm  and  lands  then  in  testator's 
own  occupation.  Devise,  further,  to  B.  of  a  second  messuage,  and  of 
aU  other  the  testator's  lands  and  hereditaments  in  8.  except  tliose  before 
devised  to  A.  Under  this  will,  B.  claimed  two  cottages  in  S.  which, 
when  the  will  was  made,  adjoined  the  messuage  resided  in  by  the 
testator,  but  were  not  in  his  occupation,  and  were  divided  by  a  wall, 
which  he  had  built,  from  the  messuage. 

Held,  that  the  words  referring  to  the  testator's  own  occupation  applied 
only  to  the  premises  mentioned  after  the  words  '*  to  the  same  adjoining;  '* 
that  evidence  was  admissible  to  shew  the  situation  of  the  premises,  and 
by  whom  they  were  occupied ;  but  that  those  facts,  being  proved,  did 
not  raise  such  an  ambiguity  as  warranted  the  reception  in  evidence  of 
declarations  made  by  the  testator  when  giving  instructions  for  his  will, 
to  shew  that  he  intended  B.  to  have  the  cottages. 

This  ejectment  was  tried  before  Williams,  J.  at  the  Oxfordshire 
Summer  Assizes,  1886.  The  premises  claimed  were  two  cottages, 
with  gardens,  outhouses,  &c.,  at  Swalcliffe,  Oxfordshire.  The 
defendants  made  title  under  Joseph  Preedy,  the  elder  brother 
of  the  lessor  of  the  plaintiff.  Both  brothers  claimed  the  premises 
in  question  under  the  will  of  their  father. 

The  testator,  by  his  will,  produced  at  the  trial,  devised  to 
trustees  all  his  real  estate,  upon  trust  that  his  said  trustees  and 
the  survivor  of  them  and  the  heirs  of  such  survivor  should, 
during  the  minority  of  his  eldest  son  Joseph  Preedy,  receive  the 
rents  and  profits  of  all  that  messuage  or  tenement  in  Swalcliffe 
aforesaid  wherein  he  the  said  testator  then  resided,  with  the 
offices,  outhouses,  barns,  stables  and  other  edifices  and  buildings, 
yards  and  gardens,  to  the  same  adjoining,  and  all  those  several 
closes  or  enclosed  grounds,  pieces  and  parcels  of  land  lying  and 
[  '^T  ]       being  in  Swalcliffe  aforesaid,  called  or  *known  by  the  several 
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names  of   Cow  House,   Trenchill,   Lower  Trenchill,   Fernhill,        DoecI. 

Prbbdy 
Close  taken  out  of  Trenchill,  together  with  the  brick-kiln  erected  ,?. 

thereon,  and  the  Farhill,  with  their  appurtenances,  part  of  the  Ho^tom. 
farm  and  lands  then  in  his  own  occupation,  as  the  same  should 
become  due,  and  did  and  should  stand  and  be  possessed  of  such 
rents,  issues,  and  profits,  upon  the  trusts  and  for  the  intents  and 
purposes  therein-after  expressed  and  declared  concerning  the 
same;  and,  when  and  so  soon  as  his  said  son  Joseph  Preedy 
should  have  attained  the  age  of  twenty-one  years,  then  did  and 
should  be  seized  of  and  in  all  that  his  said  messuage  or  tenement 
in  Swalcliffe  aforesaid  wherein  he  then  resided,  with  the  offices, 
out-houses,  barns,  stables,  and  other  edifices  and  buildings,  yard 
and  garden  to  the  same  adjoining,  and  the  said  several  closes  or 
inclosed  grounds,  pieces  and  parcels  of  land  in  Swalcliffe  afore- 
said last  therein-before  particularly  mentioned,  with  their  appur- 
tenances, in  trust  for  his  said  son  Joseph  Preedy,  his  heirs  and 
assigns  for  ever. 

And  upon  further  trust  that  they  the  said  trustees  and  the 
survivor  of  them,  and  the  heirs  of  such  survivor,  did  and  should, 
during  the  minority  of  his,  the  said  testator's,  son  Benjamin 
Preedy,  receive  the  rents,  issues,  and  profits  of  all  that  his  mes- 
suage or  tenement  in  Swalcliffe  aforesaid  called  the  Old  Grange, 
with  the  offices,  out-houses,  and  other  edifices  and  buildings, 
yard  and  garden,  to  the  same  adjoining,  and  all  and  every  other 
his  closes  or  inclosed  grounds,  pieces  and  parcels  of  land,  and 
other  hereditaments,  in  Swalcliffe  aforesaid,  with  their  appur- 
tenances, except  what  he  had  therein-before  devised  to  or  in 
trust  for  the  use  of  his  eldest  son  Joseph  Preedy,  as  the  same 
should  become  due :  and  did  and  should  stand  *and  be  possessed  [  *7h  ] 
of  such  rents,  issues,  and  profits,  upon  the  trusts,  and  for  the 
intents  and  purposes  therein-after  expressed  and  declared  con- 
cerning the  same;  and  when  and  so  soon  as  his  said  son 
Benjamin  should  attain  his  age  of  twenty-one  years,  then  upon 
trust  that  they  his  said  trustees  or  the  survivor  of  them,  or  the 
heirs  of  such  survivor,  did  and  should  stand  and  be  seized  of  and 
in  all  that  his  said  messuage  or  tenement  in  Swalcliffe  aforesaid, 
called  the  Old  Grange,  with  the  offices,  out-houses,  and  other 
edifices  and  buildings,  yard  and  garden  to  the  same  adjoining. 
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Dob  d.       and  all  and  every  his  said  closes  or  inclosed  grounds,  pieces  and 

Prkkdy 

«.  parcels  of  land  and  other  hereditamente  in  Swalcliffe  aforesaid, 

HoLTOM.  ij^g^  therein-before  mentioned,  with  their  appurtenances,  in  trust 
for  his  said  son  Benjamin  Preedy,  his  heirs  and  assigns  for  ever. 
The  question  at  the  trial  was,  whether  the  cottaged  with  the 
gardens  &c.  passed  to  the  trustees  for  Joseph  under  the  first 
part  of  the  \vill,  or  for  Benjamin  under  the  subsequent  devise 
of  all  the  closes  and  hereditaments  not  before  devised.  For  the 
plaintiff,  evidence  was  given  that  the  testator  lived  in  the  mes- 
suage at  Swalcliffe  at  the  time  when  he  made  his  will ;  that  the 
cottages  had  formed  part  of  the  Swalcliffe  farm,  but  that  the 
testator  had  separated  them  from  it  by  a  wall,  and  that,  before 
and  at  the  time  when  the  will  was  made,  they  were  so  separated, 
and  were  in  the  occupation  of  tenants.  It  was  further  proved, 
for  the  plaintiff,  that  there  were  cottages  on  the  Swalcliffe  estate, 
a  quarter  of  a  mile  from  the  place  where  the  testator  resided. 
Evidence  was  also  given  as  to  the  comparative  value  of  the 
Swalcliffe  and  Grange  properties.  And,  for  the  purpose  of 
I  ^79  ]  shewing  that  the  testator  intended  the  two  *cottages  in  ques- 
tion to  pass  under  the  second,  and  not  the  first  clause  of  his 
will,  the  plaintiff's  counsel  proposed  to  prove  certain  declara- 
tions made  by  the  testator,  when  giving  instructions  for  his 
will:  but  this  evidence  was  objected  to,  and  excluded.  The 
learned  Judge  in  summing  up  told  the  jury  that  the  question 
was  one  of  law,  and  that  in  his  opinion  the  cottages  adjoining 
the  Swalcliffe  farm  passed  to  Joseph  by  the  will ;  but  that  the 
plaintiff  should  have  leave  to  move  to  enter  a  verdict  for  him 
if  the  Court  of  King's  Bench  should  hold,  upon  the  facts  proved, 
that  the  words  of  the  devise  were  not  sufficient  to  pass  the  pre- 
mises in  question  to  the  trustees  for  Joseph's  use.  The  defendants 
had  a  verdict,  and  leave  was  given  to  move. 

Ludlon\  Serjt.  now  moved  that  a  verdict  might  be  entered 

for  the  plaintiff,  or  a  new  trial  had  on  account  of  the 

rejection  of  evidence : 

The  cottages  passed  to  the  trustees  for  Benjamin,  the  lessor 

of  the  plaintiff,  by  the  residuary  clause.     It  is  true  they  may 

be   said   to  adjoin  ,the  tenement  on  which  the  testator  dwelt. 
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according  to  the  first  clause,  but  that  requires,  not  only  that  the       Dob  d. 

PREEDY 

boildingB,  &c.,  which  are  to  pass  for  the  benefit  of  Joseph  shall  «. 

adjoin  the  testator's  residence,  but  also  that  they  shall  have  Holtom. 
been  ''  part  of  the  farm  and  lands  in  his  occupation  "  at  the 
time  when  he  made  his  will.  If  there  is  a  doubt  as  to  the 
meaning,  Benjamin,  who,  as  the  residuary  legatee,  stands  ia 
the  situation  of  an  heir-at-law,  is  entitled  to  a  construction  in 
his  favour:  nothing  is  to  be  taken  from  him  unless  expressly 
devised.  As  to  the  evidence ;  extrinsic  evidence  was  admitted 
in  explanation  of  the  will,  and  from  that  a  difficulty  resulted, 
which  required  *f urther  parol  evidence  to  explain  it ;  for  it  [  *80  ] 
appeared  that  the  premises  '*  adjoining  "  those  inhabited  by  the 
testator  were  not  "  in  his  own  occupation.'*  This  is  one  of  the 
cases  in  which  Tindal,  Ch.  J.,  lays  it  down,  in  Miller  v. 
Travrrs  (i),  that  "  the  difficulty  or  ambiguity  which  is  intro- 
duced by  the  admission  of  extrinsic  evidence,  may  be  rebutted 
and  removed  by  the  production  of  further  evidence,  upon  the 
same  subject,  calculated  to  explain  what  was  the  estate  or  subject- 
matter  really  intended  to  be  devised." 

(Williams,  J. :  The  extrinsic  evidence  adduced  was  only  for 
the  purpose  of  shewing  the  situation  and  divisions  of  the  pro- 
perty, and  the  manner  in  which  it  was  occupied ;  there  was 
nothing  beyond  that,  to  introduce  evidence  of  declarations. 

Pattbson,  J. :  The  declarations  were  offered  to  shew  what  was 
meant  by  the  will ;  the  other  evidence  only  shewed  what  was 
within  the  terms  of  the  will. 

Lord  Dbnman,  Ch.  J. :  Evidence  might  be  given  to  shew  what 
were  the  parcels.  That  evidence,  in  the  present  case,  did  not 
introduce  any  ambiguity.  It  was  as  if  the  testator  had  said  ''  I 
devise  my  cottages,"  and  you  had  ofiiered  evidence  of  declarations 
by  him  that  he  meant  his  house  in  London.) 

The  evidence  which-  it  was  here  proposed  to  offer  was,  that  the 
testator  directed  his  will  to  be  so  framed  as  to  pass  the  cottages 
to  the  use  of  Benjamin. 

(1)  34  R.  B.  at  p.  706  (8  Bing.  247.1. 
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Doe  d.        LoBD  Dbnman,  Ch.  J. : 
Pbebdy 

V.  The  testator  devises  to  the  trustees  for  Benjamin  all  his  closes, 

pieces  of  land,  and  other  hereditaments  in  Swalcliffe,  except 
what  he  has  before  devised  to  or  in  trust  for  the  use  of  his  eldest 
[  •81  ]  son.  What  has  he  so  devised?  The  rents  and  profits  *of  the 
messuage  in  Swalclifife  wherein  he  resided,  with  the  offices  '*  and 
other  edifices  and  buildings,  yards  and  gardens,  to  the  same 
adjoining."  Among  these  are  the  cottages  in  question.  Bat  he 
then  gives  some  lauds  as  ''part  of  the  farm  and  lands  then  in  his 
own  occupation ;  "  and  it  is  contended  that  this  makes  his  own 
occupation  a  necessary  part  of  the  description  of  all  that  he  gives 
to  the  eldest  son.  I  think  that  is  not  so,  but  that  part  of  what 
is  given  is  adjoining  to  the  residence  of  the  testator,  and  part  in 
his  occupation.  Then  property  is  here  shewn  to  exist,  which 
precisely  answers  the  terms  of  the  will.  Upon  this  point  there 
is  no  doubt.  The  learned  Judge,  therefore,  would  not  have 
been  justified  in  receiving  evidence  of  declarations  for  the  pur- 
pose of  shewing  the  testator's  intention.  The  ambiguity  was  not 
raised  which  might  have  rendered  such  declarations  admissible  (i). 
If  the  testator  gave  instructions  which  have  not  been  followed, 
that  cannot  now  be  helped. 

Patteson,  J. : 

We  are  desired  to  read  the  will  as  if  the  words  were  "  edifices 
and  buildings  to  the  same  adjoining,  and  now  in  my  own  occu- 
pation." That,  I  think,  cannot  be  done.  Extrinsic  evidence 
must  be  received,  for  the  purpose  of  shewing  what  a  will  refers 
to ;  but  not  to  clear  up  a  difficulty  in  the  terms  of  the  will.  If 
the  evidence  here  tendered  had  been  admitted,  it  would  have 
been  for  the  purpose  of  shewing,  that  the  language  of  the  devise  in 
question  meant  **  adjoining,  and  now  in  my  occupation."  That 
would  have  been  receiving  evidence  to  construe  the  will. 

[  82  ]  Williams,  J.,  concurred. 

Coleridge,  J. : 

The  only  expression  restricting  the  words  ''  other  edifices  and 
buildings,  yards,  and   gardens,"  is  ''to  the  same  adjoining." 

(1)  See  llichitrdson  v.  WaUou,  38  R.  E.  366  (4  B.  &  Ad.  787). 
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The  words  "  part  of  the  farm  and  lands  now  in  my  occupation,**        DoKd. 
refer  to  other  premises.     No  ambiguity  was  raised  here.     Some  ^. 

extrinsic  evidence  is  necessary  for  the  explanation  of  every  will.  Holtom. 
If  the  word  "Blackacre"  be  used,  there  must  be  evidence  to 
shew  that  the  field  in  question  is  Blackacre.  But  here  the 
declarations  were  offered  in  reality  for  the  purpose  of  construing 
the  expressions  of  the  will,  and  giving  them  a  more  extended 
meaning  than  the  words  themselves  bear. 

Ruk  refused. 


EOE  D.  EDMUND  WILKINS  and  JOHN  WILKINS        \^' 
V.  JAMES  WILKINS.  ^— ^ 

(4  Adol.  &  Ellis,  8(>— 89  ;  S.  C.  5  N.  i&  M.  434  ;  1  H.  &  W.  574.)  ^  ^®  ^ 

In  ejectment,  the  defendant,  upon  notice  from  the  plaintiff,  produced 
a  deed;  and  it  was  proved  that  the  defendant's  attorney  had  stated, 
before  the  trial,  that  the  defendant  claimed  through  that  deed :  Held, 
that  this  entitled  the  plaiutiff  to  put  it  in,  without  proyiug  the  execution, 
before  the  defendant's  case  was  opened. 

Ejbctment  for  premises  in  Gloucestershire.  On  the  trial 
before  Lord  Denman,  Ch.  J.,  at  the  last  Gloucester  Assizes,  it 
appeared  that  Edmund  Wilkins  claimed  as  administrator  to 
Joseph  Wilkins  the  elder,  deceased  ;  and  that  John  Wilkins 
claimed  as  administrator  to  Ann  Wilkins,  deceased,  the  wife  of 
Joseph  Wilkins  the  elder.  The  title  of  Joseph  Wilkins  the  elder 
rested  upon  a  lease  of  the  premises  in  question,  made  to  Ann 
Wilkins,  which  the  plaintiff  had  given  the  defendant  notice  to 
produce,  and  which  was  called  for  at  the  trial,  and  produced  by  the 
defendant.  No  evidence  was  given  of  the  execution ;  but  it  was 
proved,  on  the  part  of  the  plaintiff,  that  the  defendant's  attorney 
had  said,  shortly  before  the  trial,  that  the  defendant  claimed 
under  the  *lease.  The  Lord  Chief  Justice  was  of  opinion  that  [  •37  ] 
this  dispensed  with  proof  of  the  execution ;  but  he  gave  leave  to 
move  to  enter  a  nonsuit.     *     *     Verdict  for  the  plaintiff.  [  88  ] 

LudlaWj  Serjt.  now  moved  to  enter  a  nonsuit,  or  for  a  new 
trial  on  the  ground  of  misdirection  : 

First,  it  is  true  that,  when  a  party  produces  a  deed  which  has 
been  called  for,  under  which  he  himself  claims,  the  other  side 
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Rob  d.       may  treat  the  execution  of  the  deed  as  proved.    But  that  prin- 
^^  ciple  is  applicable  only  where  it  appears  that  the  party  producing 

WiLKiNs.  r^g^jg  jjig  ^.g^gg^  ^^  ^jjg  trial,  on  the  validity  of  the  deed.  Here, 
the  party  producing,  being  the  defendant  in  ejectment,  was 
not  called  upon  to  shew  any  title  till  the  plaintiff  had  proved  a 
title.  The  plaintiff  cannot  assume,  upon  evidence  of  any  thing 
passing  out  of  Court,  what  the  defendant's  case  is  to  be,  for  the 
purpose  of  relieving  himself  from  the  burthen  of  proof.     ♦     ♦     * 

Lord  Denman,  Ch.  J. : 

It  is  clear  that  the  lease  was  properly  received  in  evidence 
[  'SD  ]  without  proof  of  its  *execution.  Knight  v.  Martin  (i)  shews  this. 
It  did  indeed  appear,  in  that  case,  that  both  parties  claimed 
under  the  same  agreement :  but  extrinsic  evidence  was  admitted 
to  shew  that  fact ;  and  the  rule  necessarily  supposes  that  such 
a  fact  must  be  shewn  by  extrinsic  evidence;  for  it  could  not 
appear  from  the  inspection  of  the  deed  till  the  deed  could 
be  read.     *     *     * 

Patteson,  J. : 

I  am  of  the  same  opinion.  Dallas,  Ch.  J.,  in  Knight  v. 
Martin  (i),  draws  a  distinction  between  cases  where  parties 
claim  the  same  interest,  and  those  where  they  claim  adversely ; 
but  here  the  contending  parties  had  clearly  one  common  interest 
in  the  title  created  by  the  deed. 

WiLLL^MS  and  Coleridge,  JJ.  concurred. 

Rule  refused. 


1835.  HOLMES   V.   MENTZE(2). 

Nor^O.        (4  Adol.  &  Ellis,  127—134 ;  S.  C.  5  N.  &  M.  563  ;  1  H.  &  W.  608 ;  4  Dowl. 
j-  127  1  P.  C.  300;  o  L.  J.  (N.  S.)  K.  B.  6-2.) 

Under  a.  6  of  the  Interpleader  Act,  1  &  2  Will.  IV.  c.  58,  the  Court 
will  not  make  a  rule  for  the  protection  of  a  sheriff  who  has  levied  tinder 
^fi'  fa^y  merely  because  a  partner  of  the  debtor  has  given  notice  to  the 
sheriff  to  quit  possession  on  the  ground  that  the  goods  are  partnership 

(1)  21  R.  E.  787  (Gow,  N.  P.  26).        in  In  re  Tamplin,  Ex  parte  BariteU 

(2)  Cited  in  judgment  of  Smith,  J.      (1890)  59  L.  J.  Q.  B.  194,  196.— R.  0. 
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property  and  thafc  the  debtor  has  no  beneficial  interest  in  them,  being        Holmes 
indebted  to  the  firm  beyond  the  amount  of  his  share  in  the  effects.  r. 

The  sherifTs  duty  is  to  sell  the  share,  though  he  may  not  be  able  to       Mbntzb. 
aeoertain  the  amount  of  actual  interest. 

But  the  Court  will,  in  the  above  case,  interfere  under  the  Act  for  the 
sherilF's  protection,  if  the  creditor  disputes  the  partnership. 

And  where  the  creditor,  having  appeared  under  the  interpleader  rule 
and  not  contested  the  partnership,  whereupon  the  rule  was  dismissed, 
afterwards  refused  to  admit  it,  and  ruled  the  shenfE  to  return  the  writ, 
the  Court  enlarged  the  latter  rule  till  the  creditor  should  indemnify 
the  sheriff. 

A  BULB  was  obtained  in  Easter  Term  last,  under  the  Inter- 
pleader Act,  1  &  2  Will.  IV.  c.  58  (i),  on  behalf  of  the  sheriff 
of  Lancashire,  calling  on  the  plaintiff  and  John  Heap  to  appear 
and  state  their  respective  claims  to  certain  wine  and  spirits, 
seized  by  tb<^  sheriff  under  a  fi.  fa.  in  this  cause,  or  else 
relinquish  the  same,  &c.  The  goods  were  taken  in  execution, 
February  17th,  1885,  upon  a  judgment  entered  up  against 
the  defendant  on  a  warrant  of  attorney  given  by  him  to  the 
plaintiff,  and  bearing  date  November  17th,  1834.  The  defen- 
dant was  a  wine  merchant.  His  name,  and  no  other,  appeared 
over  the  premises  (vaults  and  cellars  in  Manchester)  on  which 
the  seizure  was  made.  The  officer  who  seized  was  served,  the 
day  after,  with  a  notice  addressed  to  the  plaintiff,  his  attomies, 
&c.,  the  sheriff,  and  the  officer,  signed  by  John  Heap,  and 
stating  that  all  the  goods  taken  in  execution  were  the  property 
of  a  partnership  between  Heap  and  the  defendant,  carried  on 
under  the  firm  of  Mentze  &  Co. ;  that  the  defendant  had  not 
any  property,  part  or  share  in  the  said  goods,  but  was  consider- 
ably indebted  to  Heap  on  the  balance  of  the  partnership  accounts; 
and  that  Heap  was  alone  beneficially  entitled  to  and  interested 
in  all  the  goods,  property  and  effects  of  the  said  partnership. 
He  therefore  required  the  parties  addressed  by  the  notice  to 
quit  possession ;  and  stated  *that,  if  this  were  not  done,  he  [  *i28  j 
should  commence  against  them  respectively  such  actions,  suits, 
and  other  proceedings  as  might  be  advised. 

In  answer  to  the  present  rule.  Heap  filed  an  affidavit,  repeat- 
ing the  statements  in  the  notice,  and  adding  more  particular 
ones ;  and  alleging,  further,  that  the  defendant,  in  1881,  became 

(l)  Bap.  46  &  47  Vict.  c.  49.  a.  3.    See  now  E.  S.  C.  Ord.  LVII.— R.  C\ 
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•Holmes  his  partner  in  the  wine  and  spirit  business,  carried  on  in  Man- 
Mentze.  Chester  :  that,  on  a  balance  of  account  taken  in  June,  1834,  the 
defendant  was  found  to  owe  the  partnership  2,5572.,  which  debt 
had  not  been  reduced  but  increased :  and  that  the  damages 
recovered  in  this  suit  were  due  from  the  defendant  on  his  own 
account  solely,  the  plaintiff  being  unknown  to  Heap,  and  having 
no  demand  against  the  partnership. 

Sir  J.  CampheU,  Attorney- General,  and  M.  Chan}i)er8^  for 
the  plaintiff : 

This  is  not  a  case  within  stat.  1  &  2  Will.  IV.  c.  58,  s.  6.  No 
issue  could  be  directed  under  the  statute.  The  sheriff  is  not 
''exposed  to  the  hazard"  of  an  action.  Heap,  by  his  own 
statement,  admits  that  the  defendant  is  interested  in  the  goods 
as  his  partner.  The  seizure,  therefore,  could  not  be  a  trespass. 
The  sheriff  had  a  right  to  take  the  goods,  and  to  sell  the  defen- 
dant's interest  in  them.  As  to  the  quantity  of  interest,  the 
Court  will  not  hear  equitable  claims  discussed  on  an  application 
under  this  Act :  Sturgess  v.  Claud^^  (i). 

Sir  ]V.  W.  FoUi'tt  and  Knowles,  for  the  sheriff : 

It  is  true  that  the  right  to  seize  is  not  disputed;  but  the 
[  ♦i2y  j  *question  is,  whether  the  sheriff  can  sell.  Heap  claiming  the 
entire  property  in  the  goods.  The  sheriff  is  threatened  with 
an  action  by  the  notice,  and  is,  therefore,  entitled  to  protection 
under  the  statute.  If  he  is  to  sell,  must  he  sell  the  goods  as  the 
defendant's  property,  or  as  that  of  the  partnership  ?  In  the  one 
ease.  Heap  threatens  to  proceed  against  him ;  in  the  other,  the 
execution  creditor  will  hold  him  liable  for  not  having  sold  at  the 
best  price  that  might  have  been  obtained. 

(Coleridge,  J. :  Have  you  had  any  communication  on  the 
subject  with  the  execution  creditor?  Must  not  there  be  an 
actual  dispute  to  entitle  the  sheriff  to  assistance  ?  (2) ) 

The  creditor  appears  under  this  rule,  and  requires  the  sheriff  to 
sell  the  goods  as  the  defendant's. 

(1)  1  Dowl.  P.  C.  505.  (2)  See  Ttaac  v.  Spihbwry,  10  Bing.  3. 
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(Pattbson,  J. :  For  the  amount  of  his  interest  in  them.)  holmes 

V, 

It  is  dispated  whether  he  has  any  interest  in  them,  as  partner, 

at  all.     The  plaintiff  causes  a  warrant  to  issue,  commanding  the 

sheriff's  officer  to  levy  on  goods  stated  to  be  the  defendant's. 

Then  notice  is  given  to  the  officer  by  Heap,  that  the  defendant 

has  no  property  in  the  goods,  but  that  Heap  alone  is  beneficially 

interested  in  all  the  partnership  effects.     To  put  the  goods  up  for 

sale,  giving  special  notice  of  the  circumstances,  would  not  be  a 

proper  course.     If  it  were  so,  it  might  be  adopted  in  every  case 

where  the  assistance  of  this  Court  is  now  sought  for.     The  sheriff 

(but  for  the  statute)  is  bound  to  decide,  at  his  peril,  whether  the 

goods  a^re  liable  to  be  sold,  or  are  the  property  of  the  adverse 

claimant,  and  must  act  upon  his  discretion.     In  a  case  under 

this  Act,  before  Taunton,  J.,  and  in  which  he  consulted  the  rest 

of  the  ^Judges  (i),  the  third  party  claimed  in  respect,  not  of  the       '^  *^^^  ] 

entire  property,  but  of  a  lien.     There  it  might  have  been  said 

that  the  property  could  be  offered  for  sale,  with  notice  of  the 

alleged  claim  to  which  it  was  subject ;  but  the  case  was  held  to 

be  within  the  protection  of  sect.  6.     The  material  inquiry,  in 

this  case,  will  be,  whether  the  defendant  is  entitled  to  the  whole 

property,  or  only  to  an  interest,  with  other  persons. 

(Coleridge,  J. :  Qiutcunqm*  rut,  the  sheriff  may  sell.) 

The  question  is,  whether  he  shall  sell  the  property  as  the  defen- 
dant's, or  as  that  of  the  defendant  and  others.  If  the  Court 
directed  an  issue,  it  would  be,  whether  the  goods  were  partner- 
ship property  or  not :  and,  if  they  were,  what  was  the  defendant's 
interest.  The  power  which,  it  is  said,  the  sheriff  may  exercise, 
of  selling  subject  to  an  alleged  partnership  interest,  is  not  clear. 
In  Burton  v.  Green  (2),  where  a  .A\  /a.  had  issued  against  one 
of  three  partners,  and  it  was  contended  that  the  sheriff  ought  to 
have  levied  on  the  partnership  property  to  the  extent  of  one 
third.  Lord  Tenterden  said,  ''  I  am  not  quite  satisfied  as  to  the 
interest  which  the  sheriff  might  have  sold  under  the  execution. 
There  is  great  difficulty  in  making  the  sheriff  a  tenant  in 
common  with  the  partners." 

(1)  Probably  Ford  ▼.  BmjiUon,  1  Dowl.  P.  G.  357.  (2)  3  Car.  &  P.  306. 
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Holmes  Sir  F.  Pollock  and  Tovilinson,  on  behalf  of  Heap,  referred 

Mkntzb.  ^o  Harvey  v.  Cnckett{i),  in  answer  to  the  above  dictum;  and 
they  requested  that  the  Court  would  not  discharge  the  rule 
without  putting  the  case  in  a  course  of  investigation. 

[  131  J        Lord  Dbnman,  Ch.  J. : 

The  sheriff,  in  this  case,  is  called  upon  to  seize  goods  of 
the  defendant,  at  the  plaintiff's  suit,  but  a  third  party,  alleging 
that  the  defendant  is  his  partner,  requires  the  sheriff  not  to  act, 
because  the  defendant  is  indebted  to  the  partnership  in  more 
than  the  amount  of  his  share.  That  does  not  interfere  with  the 
sheriff's  duty.  He  is  to  sell  for  such  interest  as  the  defendant 
has  as  partner;  not  for  the  degree  of  right  which  he  may  be 
found  to  have,  on  a  winding  up  of  the  affairs,  because,  if  the 
sheriff  waited  till  that  could  be  ascertained,  the  goods  might 
remain  unsold  for  an  indefinite  time.  Under  the  law  as  it 
formerly  stood,  and  it  is  the  same  now,  the  sheriff,  in  a  case 
of  partnership,  must,  however  inconvenient  it  may  be,  sell  the 
share  of  the  defendant  partner,  and  make  the  purchaser  tenant 
in  common  with  the  other  partners ;  and  the  purchaser  must  do 
the  best  he  can  to  ascertain  what  interest  there  is.  My  brother 
Coleridge  says  that,  in  the  Court  of  Common  Pleas,  it  is  usual, 
on  a  rule  of  this  kind,  to  require  that  some  actual  communication 
should  have  been  made  by  an  adverse  claimant.  As  to  Heap, 
I  do  not  think  an  adverse  claim  is  asserted  by  his  merely  saying 
"  I  am  a  partner  of  the  defendant."  If,  however,  the  execution 
creditor  should  insist  upon  the  goods  being  sold  as  the  property 
not  of  a  partnership  but  of  the  debtor  alone,  the  sheriff  ought  to 
have  an  indemnity. 

Pattbson,  J. : 

If  it  be  conceded  that  the  goods  are  partnership  property, 

there   is  no  difficulty  in  the  case.     Otherwise,  the  sheriff  is 

between  two  fires;    he   must    sell  the    goods   as   partnership 

[  •iS'i  J       property  or  not,  and   either  *way  he   may  be  liable.     If  the 

execution  creditor  insists  on   his  selling  the  property  as  that 

(1)  17  E.  E.  338  (5  M.  &  S.  3;56). 
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of  the  defendant  alone,  the  sheriff  ought  to  have  time  to  return       Holmes 
the  writ,  unless  indemnified.  Memtze. 

Williams  and  Golbbidgb,  JJ.  concurred. 

The  rule  was  discharged,  it  being  understood  that  the 
sheriff  should  make  a  further  application  to  the  Court  if  it 
became  necessary. 

On  the  day  after  this  decision  (November  11th)  the  sheriff's 
agent  wrote  to  the  plaintiff's  attorney,  requesting  to  know 
whether  the  plaintiff  admitted  or  denied  the  partnership 
between  Heap  and  the  defendant,  stating  that  in  the  latter 
case  he  should  require  an  indemnity,  and  desiring  to  know  if 
it  would  be  given.  The  plaintiff's  attorney  wrote  in  answer: 
''  Acting  under  the  advice  of  counsel,  I  am  not  prepared  to 
make  the  admissions  you  desire."  The  sheriff's  agent  again 
inquired  if  an  indemnity  would  be  given,  but  obtained  no  reply. 
On  the  11th  of  November  the  plaintiff's  attorney  took  out  a  rule 
calling  on  the  sheriff  to  return  the  writ.  On  a  subsequent  day^ 
of  the  Term,  a  rule  was  obtained,  enlarging  the  time  for  the 
sheriff  to  return  the  writ,  and  calling  on  the  plaintiff  to  shew 
cause  why  the  rule  of  November  11th  should  not  be  enlarged 
until  the  plaintiff  should  indemnify  the  sheriff  to  the  satisfaction 
of  the  Master.    On  the  25th  of  November, 

Sir    J.    Campbell,    Attorney-General,    and    M.   Chambers, 
shewed  cause : 

There  is  no  authority  for  the  interference  ^claimed.  The  risk  [  *ia3  ] 
against  which  the  sheriff  seeks  indemnity  is  the  ordinary  one, 
which  the  law  casts  upon  him,  and  for  which  his  poundage  is 
the  consideration.  It  is  the  right  of  an  execution  creditor  to 
have  his  execution  carried  into  effect.  In  the  case,  indeed,  of 
a  disputed  bankruptcy,  where  a  distinct  issue  at  law  may  be 
tried,  execution  has  sometimes  been  stayed  till  after  such  trial ; 
but  where  partners  of  the  debtor  have  applied  for  time  to  be 
given  to  the  sheriff  till  an  account  could  be  taken  of  the  debtor's 
interest,  or  the  claims  upon  the  partnership,  it  has  been  held 
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Holmes  that  execution  ought  not  to  be  suspended  for  those  purposes  .^ 
Mentze.  Parker  v.  Pistor  (i),  Chapman  v.  Koops  (2).  It  makes  no  difference 
that  the  application  here  proceeds  from  the  sheriff.  The  situa- 
tion of  a  sheriff  executing  process  against  goods  to  which  there 
are  adverse  claims  is  too  favourably  considered  in  Bevan  v. 
Daw8on(s)y  and  more  justly  in  Carlisle  v.  Garland  (4).  Here, 
he  must  exercise  his  own  discretion. 

Knoivles,  contra,  was  stopped  by  the  Court. 

Patteson,  J.  (5) : 

When  this  case  was  before  the  Court  on  the  rule  under  the 
Interpleader  Act,  the  plaintiff  did  not  dispute  the  fact  of  the 
goods  being  partnership  property.  If  he  had,  the  case  would 
have  been  within  the  Act,  and  we  should  have  granted  a  rule 
accordingly.  Now  he  refuses  to  admit  the  partnership,  and 
calls  upon  the  sheriff  to  sell  at  his  own  risk.  He  has  mis- 
^  ^^^  -'  conducted  himself  towards  the  Court,  and  we  *shall  interfere 
for  the  sheriff's  protection.     The  rule  must  be  absolute. 

Williams  and  Coleridge,  JJ.  concurred. 

Ride  absolute. 


1836.  KEX  V.  The  Inhabitants  of  HATFIELD. 

-^'''^'  (4  Adol.  &  Ellis,  156—167.) 

[  1*^6  ]  By  an  Act  for  inclosing  lands  in  several  parishes  and  townships,  it  was 

directed  that  the  allotments  to  be  made  in  respect  of  certain  messuages, 
&c.,  should  be  deemed  part  and  parcel  of  the  townships  respectively 
in  which  the  messuages,  &c.,  were  situate.  And  the  commissioners 
under  the  Act  were  directed,  in  their  award,  to  make  such  orders  as 
they  should  think  necessary  and  proper  concerning  all  public  roads, 
**and  in  what  township  and  parish  the  same  are  respectively  situate,"  and 
by  whom  they  ought  to  be  repaired. 

The  commissioners  by  their  award  directed  that  there  should  be  certain 
roads.  One  of  these,  called  the  Sandtoft  Boad,  passed  between  new  allot- 
ments.   The  road  was  ancient.    The  part  of  the  common  over  which  it 

(1)  3  Bos.  &  P.  288.  (4)  7  Bing.  298. 

(2)  6  R.  R.  788  (3  Bos.  &  P.  289).  (5)  Lord    Denman,   Ch.    J.,   was 

(3)  6  Bing.  566.  absent 
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ran,  before  the  awaixi,  was  in  the  township  of  H.,  and  the  road  was  still  Rex 

in  that  township  unless  its  situation  was  changed  by  the  local  Act  and  v. 

the  award.    The  new  allotments  on  each  side  were  declared  by  the  award  'The  Inhabi- 

TAMHTfi  OS* 

to  be  in  other  townships  than  H.     The  award  did  not  say  in  what    .-hatfibld. 
townships  the  road  was  situate,  nor  by  whom  it  was  repairable. 

Held,  that  the  Act,  by  changing  the  local  situation  of  the  allotments, 
did  not,  as  a  consequence.,  change  that  of  the  adjoining  portions  of 
road,  and  therefore  that  the  road  in  question  continued  to  be  in  H. 

Held,  by  Lord  Dbniiax,  Ch.  J.,  that  where  the  herbage  of  a  road 
becomes  vested,  by  the  General  Inclosure  Act  (41  G^eo.  III.  c.  109), 
sect.  11,  iA  the  proprietors  of  allotments  on  each  side,  no  presumption 
arises  that  the  soil  itself  belongs  to  such  proprietors. 

Held,  further,  by  the  whole  Court,  that,  under  sect.  9  of  the  General 
Inclosure  Act,  a  road  continued,  as  well  as  a  road  newly  made,  undar 
the  award  of  commissioners  of  inclosure,  must  be  declared  by  justices  in 
Special  Sessions  to  be  folly  completed  and  repaired,  before  the  inhabitants 
of  the  district  can  be  indicted  for  not  repairing  it. 

Indictment  against  a  township  for  non-repair  of  a  highway. 
Plea,  as  to  part  of  the  road,  Guilty:  as  to  the  residue,  Not 
guilty.  On  the  trial  before  Lord  Denman,  Ch.  J.,  at  the 
Yorkshire  Summer  Assizes,  1888,  a  verdict  was  given  for 
the  Crown,  subject  to  the  opinion  of  this  Court  upon  the 
following  case: 

The  road  in  question  is  the  road  described  and  defined  in  the 
award  hereinafter  mentioned,  in  the  following  terms :  *'  One 
other  pablic  road  of  the  breadth  of  forty  feet,  branching  out  of 
the  said  Bawtry  and  Selby  Boad,  near  Bearswood  Green  afore- 
said, and  proceeding,  in  an  easterly  direction,  over  a  certain 
common  called  Feme  Carr,  to  Stoopers  Gate,  leading  to 
Sandtoft ;  and  which  road  we  call  Sandtoft  Boad."  The 
boundary,  on  one  side,  of  the  road  so  described,  formed, 
before  the  inclosure,  the  boundary  of  an  ancient  highway 
passing  over  the  said  common  called  Feme  Carr,  in  *the  [  *157  ] 
same  direction  as  the  road  above  described,  and  the  part  of 
the  common  over  which  the  road  passed  was  then  within  the 
township  of  Hatfield.  The  ancient  highway  on  the  other  side 
was  open  to  the  common  without  any  defined  boundary.  By  an 
Act,  51  Geo.  in.  c.  xxx.  (private),  entitled  "  An  Act  for  inclosing 
lands  in  the  parishes  of  Hatfield,  Thorne  and  Fishlake,  in  the 
manor  of  Haitefield,  in  the  West  Biding  of  the  county  of  York," 
after  certain  recitals,  it  was  enacted,  s.  39,  that,  after  the 
common  wastes  in  the  Act  before  mentioned  should  have  been 
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Rbx  well  and  effectually  drained,  and  the  roadways  and  lands  for 
TuK  iNUABi.  Bale  set  out  and  disposed  of,  and  the  several  allotments  in  the 
Hatweld  ^^*  before  mentioned  should  have  been  set  out  and  allotted, 
the  commissioners  appointed  by  the  Act  should  in  the  next 
place  assign,  allot,  set  out,  and  divide  the  residue  of  such 
commons  and  waste  grounds,  one  half  among  the  owners  of 
ancient  messuages,  cottages,  &c.,  situate  within  the  townships 
of  Hatfield,  Thorne,  Fishlake,  Stainforth,  and  Sykehouse,  having 
right  of  common  on  the  waste,  and  the  remaining  half  among 
the  owners  of  inclosed  and  open  field  land,  meadow,  &c.  (with 
certain  exceptions,  not  material  here),  in  lieu  of  all  rights  of 
common  and  other  interests  of  the  said  several  owners  in  and 
upon  the  said  commons  and  waste  lands.  And  that  all  allot- 
ments made  in  respect  of  messuages,  cottages  and  lands,  &c., 
situate  and  being  within  the  said  township  of  Hatfield,  together 
with  &c.  (certain  allotments  and  parcels  which  need  not  be 
specified),  should  for  ever  thereafter  be  deemed  and  taken  to 
be  part  and  parcel  of  the  said  township  of  Hatfield.  The  like 
enactments  were  made  respectively  as  to  the  several  allotments 
[  •IBS  ]  in  right  of  premises  in  the  several  other  ♦townships ;  and  it  was 
enacted  that  all  allotments  from  and  out  of  the  common  wastes 
within  the  manor  of  Haitefield  should,  from  and  after  the  execu- 
tion of  the  commissioners'  award,  be,  and  be  taken  to  be,  situate 
within  the  respective  parishes  and  townships  wherein  the  com- 
missioners should,  in  and  by  the  said  award,  allot,  set  out,  and 
declare  the  same. 

Section  55  directed  the  commissioners  to  make  their  award, 
which  amongst  other  things  was  to  contain  '^all  such  orders  and 
directions  as  the  said  commissioners  shall  think  necessary  and 
proper  concerning  all  public  roads,  ways,  and  drains,  and  in 
what  township  or  parish  the  same  are  respectively  situate,  and 
by  whom  such  roads,  ways,  and  drains  ought  to  be  maintained 
and  repaired." 

The  commissioners  made  their  award,  and  thereby  directed 
that  there  should  be  certain  public  roads  over  the  commons  in 
the  said  Act  mentioned,  and  amongst  others  the  road  in  question, 
by  the  descriptions  thereof  above  set  forth.  This  road,  beginning 
at  the  Bawtry  and  Selby  Boad  on  the  west,  runs  for  122  yards 
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between  ancient  inclosures  in  the  township  of  Hatfield ;  and  as         Rrx 

to  that  part  the  defendants  pleaded  Guilty.    It  then  proceeds  the  Inhabi- 

for  572  yards  between  new  allotments,  declared  by  the  said 

award  to  be  in  the  township  of  Hatfield,  on  the  south,  and 

new  allotments,  declared  to  be  in  the  township  of  Thorne,  on 

the  north  side ;  as  to  that,  the  defendants  pleaded  Guilty  as  to 

the  part  on  the  south  side  as  far  as  the  middle  of  the  road,  and 

Not  guilty  as  to  the  residue.    The  remainder  of  the  road  indicted 

runs  between  new  allotments  declared  to  be  in  the  township  of 

Thome  on  the  south  side,  and  the  townships  of  Thome,  Fishlake, 

and  Sykehouse,  "^on  the  north  side ;  as  to  that  the  defendants      [  *^^^  ] 

pleaded  Not  guilty.     But  the  award  omits  to  direct  in  what 

parish  or  township  the  roads  shall  be  respectively  deemed  to  be 

situate,  or  by  whom  such  roads  ought  to  be  maintained  and 

repaired.     It  did  not  appear  on  the  trial  by  whom  the  road  in 

question  had  been  repaired.     The  prescriptive  liability  set  forth 

in  the  indictment,  and  the  fact  of  the  indicted  road  being  out  of 

repair,  were  proved  at  the  trial :  but  the  prosecutors  did  not 

produce  in   evidence  any  such  certificate  of  justices  of    the 

peace  as  is  mentioned  in  the  General  Inclosure  Act,  stat.  41 

Geo.  III.  c.  109,  s.  9. 

The  point  reserved  was,  whether,  under  the  circumstances 
stated,  the  township  of  Hatfield  is  liable  to  repair  the  whole  of 
the  indicted  road,  or  only  such  parts  of  it  as  adjoin  and  lie 
nearest  to  the  ancient  inclosures  situate  in  the  township  of 
Hatfield,  and  the  new  allotments  which  by  the  award  are 
declared  to  be  in  the  township  of  Hatfield,  as  to  which  parts 
the  defendant  pleaded  Guilty  as  above-mentioned.  If  the  Court 
should  be  of  opinion  that  the  township  was  liable  to  repair 
those  parts  only  as  to  which  there  was  a  plea  of  Guilty,  a  verdict 
of  Not  guilty  was  to  be  entered :  if  the  Court  should  think  that 
the  Uability  of  the  township  to  repair  the  said  road  extended 
beyond  these  parts,  the  verdict  was  to  be  entered  accordingly. 

^  After  argument :] 

Loud  Dbnman,  Ch.  J. :  [  is*  ] 

The  commissioners  have  not  performed  their  duty,  in  omitting 
to  declare,  as  the  fifty-fifth  section  of  the  local  Act  directed 
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Bbx         them  to  do,  in  what  township  or  parish  the  road  in  question 
The  Inhabi-  ^^^  situate ;  and  we  are,  consequently,  left  to  decide  this  case 
Hatfmjld     ^^^®^  perplexing  circumstances.     I  am  of  opinion,  upon  the 
merits  of  the  case,  that  there  is  nothing  to  take  away  the 
liability  of  the  township  of  Hatfield.     It  is  suggested  that,  in 
the  General  Inclosure  Act,  sect.  11,  which  gives  the  herbage 
on  the  road  to  the  proprietors  of  the  land  on  each  side  respec- 
tively, a  presumption  is  recognised  like  that  in  Doe  d.  Pring  v. 
Pearsey  (i),  that  the  soil  of  the  road  belongs  also  to  the  same 
respective  proprietors;  and  it  appears  to  be  inferred  that  the 
;  soil  on  each  side  of  the  road  must  be  considered  as  passing  to 

the  same  townships  in  which,  by  the  local  Act,  the  neighbouring 
allotments  are  placed.  But  I  do  not  think  that  any  legal  pre- 
sumption can  arise  as  to  the  ownership  of  soil  in  a  road,  where 
the  road  is  defined  for  the  first  time  under  a  newly-created 
authority.  Then  it  is  urged  that  the  road  must  be  considered, 
[  'les  ]  *for  the  present  purpose,  as  part  of  the  several  allotments  of 
which  it  forms  the  boundary.  But  it  is  clear  that,  in  the  local 
Act,  the  allotment  is  contemplated  as  distinct  from  the  road; 
for  the  Act,  by  sect.  89,  directs  that,  after  the  roadways  and 
lands  for  sale  shall  have  been  set  out  and  disposed  of,  the  resi- 
due of  the  commons  and  wastes  shall  be  assigned  and  allotted 
among  the  owners  of  messuages,  having  right  of  common,  and 
the  owners  of  inclosed  and  open  field  land.  The  merits  of  the 
case,  therefore,  are  in  favour  of  the  liability  of  Hatfield.  But 
the  point  raised  as  to  the  want  of  a  certificate  is  not  to  be  got 
over ;  and  we  must  hold  the  defendants  not  liable,  because  the 
requisitions  of  stat.  41  Geo.  HI.  c.  109,  s.  9,  have  not  been 
complied  with. 

Pattbson,  J. : 

I  am  of  the  same  opinion.  I  am  sorry  that  we  must  come  to 
this  decision ;  but  the  words  of  stat.  41  Geo.  IH.  c.  109,  s.  9, 
are  too  plain  to  admit  of  any  other.  By  that  section,  the  com- 
missioners are  to  provide  for  the  first  forming  and  completing 
of  such  parts  of  the  carriage  roads  to  be  set  out,  as  shall  be 
newly  made,  and  for  putting  into  complete  repair  such  part  of  the 
(1)  31  B.  E.  209  (7  B.  &  C.  304). 
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same  as  shall  have  been  previously  made.    The  clause,  therefore,         Rsx 

exactly  meets  this  case.     And,  if  so,  there  must  be  a  certificate  xhe  Inuabi- 

of  justices  before  the  township  or  parish  can  be  called  upon  to 

repair.     Upon  the  merits  I  quite  agree  in  the  opinion  which  my 

Lord  has  given.     We  cannot  say  that  the  road  is  part  of  the 

adjoining  allotment,  when  the  General  Inclosure  Act  says  (in 

sect.  11)  that  the  roads  and  ways  not  set  out  shall  be  stopped  up 

and  extinguished,  and  shall  be  deemed  and  taken  as  part  of  the 

lands  to  be  divided,  allotted,  and  enclosed,  and  shall  be  divided, 

allotted   and  inclosed  *accordingly.     The  road  cannot  be  an       [  'ise  ] 

adjunct  to  the  allotment.    It  remains  then  in  the  same  situation 

as  before  the  inclosure. 

Williams,  J. : 

I  also  am  of  opinion  that  this  road  remains  in  the  same  town- 
ship in  which  it  was  before.  I  think  it  sufficiently  appears  that 
the  road  was  originally  in  Hatfield  ;  and  then  the  only  question 
on  this  part  of  the  case  is,  whether  anything  has  occurred  to  vary, 
and  transfer  to  some  other  district,  the  liability  under  which 
Hatfield  was  to  repair.  I  think  it  is  clear  that  nothing  has 
taken  place  which  can  have  that  effect.  It  seems  to  me  that 
the  fifty-fifth  section  of  the  local  Act  makes  the  declaration  of 
the  commissioners,  there  mentioned,  a  condition  precedent  to  the 
charging  of  any  new  district  with  repair  of  a  road  under  that 
statute.  But,  as  to  the  necessity  of  a  certificate,  I  agree  with 
the  rest  of  the  Court. 

CoLEBinoE,  J. : 

I  think  that  the  defendants  are  entitled  to  an  acquittal,  on  the 
objection  taken  as  to  a  certificate.  The  road  in  question  has 
no  existence  for  the  present  purpose,  unless  it  be  ''  set  out  as 
aforesaid/'  according  to  the  eleventh  section  of  the  General  Act ; 
and  under  sect.  9,  every  road  to  be  set  out,  as  is  there  mentioned, 
must  be  declared  by  justices,  in  petty  sessions,  to  be  sufficiently 
formed,  completed  and  repaired,  before  the  inhabitants  of  the 
district  shall  be  liable  in  respect  of  it.  Unless,  therefore,  the 
words  *'  set  out"  mean  differently  in  sections  9  and  11,  a  certi- 
ficate of  justices  was  necessary  before  the  defendants  could  be 
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Rkx         charged.     Upon  the  merits,  the  verdict  must  have  been  for  the 
The  Inhabi-  Crown.     If  the  case  shews  clearly  (as  I  think  it  *does,  though 
H^F?ELD     ^^^  ^y  express  words)  that  the  road  in  question  was  within  the 
[  *167  ]       township  of  Hatfield,  the  inhabitants  were  liable,  unless  some- 
thing had  been  done  by  the  local  Act,  or  by  the  award,  to  take 
it  out  of  the  township.     Nothing  of  that  kind  appears.     The  Act 
changes  the  locality  of  the  allotments  only ;   and  I  think  we 
cannot  entertain  the  presumption  suggested,  that  the  adjoining 
road  is  transferred  with  them.    We  have  no  right  to  shift  burdens 
in  that  manner. 

Judgment  for  the  defendants. 


1835.  REX  V.  The   MAECHIONE88  DOWAGER  of 

^^!!ll®-  DOWNSHIEE. 

[  232  ]  (4  Adol.  &  Ellis,  232—240 ;  S.  C.  5  N.  &  M.  662.) 

An  indictment  for  obstruction  of  a  public  way,  describing  it  as  from 
A.  towards  and  imto  B.,  is  satisfied  by  proof  of  a  public  way  leading 
from  A.  to  B.,  though  turning  backwards  between  A.  and  B.  at  an  acute 
angle;  and  though  the  part  from  A.  to  the  angle  be  an  immemorial 
way,  and  the  part  from  the  angle  to  B.  be  recently  dedicated. 

B.  was  a  church :  the  path  from  A.,  after  passing  the  point  at  which 
the  obstruction  took  place,  reached  the  churchyard,  but  not  the 
church,  before  reaching  the  angle :  Held  by  Lord  Denman,  Ch.  J.,  and 
semhle,  per  Colekidoe,  J.,  that  this  proof  would  not  have  supported 
an  indictment  describing  the  whole  as  an  immemorial  way. 

Indictment  for  obstructing  "a  certain  common  and  public 
footpath,  leading  from  the  turnpike  road  from  the  parish  of 
Ombersley  to  the  parish  of  Holt,  in  the  county  &c.,  towards  and 
unto  the  parish  church  of  the  said  parish  of  Ombersley."  Plea, 
Not  guilty.  On  the  trial  before  Williams,  J.,  at  the  Worcester 
Summer  Assizes,  1834,  the  obstruction  was  proved ;  but  a  ques- 
tion arose  whether  the  path,  shewn  to  be  obstructed,  answered 
[  *233  ]  the  description  in  the  indictment.  The  path  *commenced  at  a 
point  in  the  turnpike  road  from  Ombersley  to  Holt,  and  thence 
was  continued  to  a  gate  opening  into  an  inclosure,  on  the  western 
side  of  that  inclosure.  The  obstruction  was  between  this  gate 
and  the  point  before  mentioned.     The  inclosure  contained  the 
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site  of  the  old  parish  church  of  Ombersley,  which  had  been  Rex 
pulled  down,  and  the  new  parish  church,  which  had  been  thb^mar- 
erected,  and  was  made  the  parish  church,  under  an  Act  of  dqwI^^p 
Parliament  (54  Geo.  III.  c.  ccxviii.,  local  and  personal,  public).  Downshire. 
From  the  gate  on  the  western  side,  a  path  passed  through  the 
inclosure  between  the  two  sites,  leaving  the  site  of  the  old  church 
on  the  right,  and  the  new  church  on  the  left,  to  a  gate  on  the 
eastern  side  of  the  inclosure,  and  so  to  the  village  of  Ombersley. 
Persons  entering  by  the  western  gate,  going  to  the  old  church, 
turned  off  to  their  right  from  this  path,  after  entering  the 
inclosure,  and  went  to  the  old  church  by  a  path  in  a  south- 
eastern direction,  forming  an  obtuse  angle  with  their  previous 
course.  Persons  entering  at  the  western  gate,  and  going  to  the 
new  church,  followed  the  easterly  direction  further  on,  and  then 
turned  off  to  their  left,  by  a  gravelled  path,  in  a  north-western 
direction,  forming  an  acute  angle  with  their  previous  course, 
amd  coming  up  to  the  new  church  itself.  Sometimes,  however, 
persons  going  to  the  new  church,  almost  immediately  after 
entering  the  western  gate,  quitted  the  path  running  through 
the  inclosure  from  west  to  east,  and,  turning  to  the  left,  crossed 
the  churchyard  to  the  new  church  in  a  north-eastern  direction, 
forming  an  obtuse  angle  with  their  previous  course,  and  some 
evidence  was  given  to  shew  that  the  grass,  on  the  part  of  the 
churchyard  traversed  by  this  last-mentioned  route,  was  kept 
mown  for  the  convenience  of  persons  frequenting  *the  new  [  *234  ] 
church ;  but  this  was  not  fully  established.  The  spaces  round 
the  sites  of  the  old  church  and  the  new  church,  on  the  right 
and  left  respectively  of  the  path  from  the  western  to  the  eastern 
gate  of  the  inclosure,  were  called  respectively  the  old  and  new 
church  yards,  but  they  were  open  to  each  other,  and  both  within 
the  one  inclosure.  The  path,  from  the  point  in  the  road  from 
Ombersley  to  Holt  to  the  western  gate  of  the  inclosure,  was  an 
immemorial  public  path,  and  so  was  the  path  leading  from  west 
to  east  through  the  inclosure,  and  that  connecting  the  last- 
mentioned  path  with  the  old  church ;  but  the  public  paths,  if 
any,  connecting  the  path  from  west  to  east  with  the  new  church, 
did  not  exist  before  the  new  church  was  built.  The  defendant's 
counsel   objected   that  the  parish    church,   mentioned  in    the 
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Hex         indictment,  must  be  considered  to  be  the  new  parish  church  :  and 

The  mab-     that  the  evidence  did  not  shew  that  this  was  a  terminus.     His 

DowioE^F  Lordship  took  a  note  of  the  objection,  and  permitted  the  case 

DowNSHiBE.    to  proceed :  and  he  finally  left  it  to  the  jury,  whether  the  path 

up  to  the  new  church  had  been  dedicated  to  the  public.    Verdict, 

Guilty.     In  Michaelmas  Term,  1884,  Jervis  obtained  a  rule  to 

shew  cause  why  the  verdict   should  not  be  set  aside,  and  a 

verdict  be  entered  for  the  defendant,  or  a  new  trial  be  had,  on 

the  ground  of  misdirection. 

[After  argument:] 

[  238  ]        Lord  Denman,  Ch.  J. : 

It  appears  to  me  that  there  has  been  no  misdirection.  There 
is  a  path  answering  to  the  description  in  the  indictment,  by 
which  you  may  reach  Ombersley  church.  It  is  true  that  in 
doing  so  you  must  describe  an  acute  angle ;  but  that  does  not 
make  a  variance.  Rex  v.  Great  Canfield  (i)  is  the  only  case 
[  •239  ]  which  ^appears  to  raise  the  question  of  misdirection.  But  there, 
in  order  to  reach  the  terminus  by  the  path  described,  it  was 
necessary  to  return  back  over  the  ground  already  passed.  Here, 
no  part  is  passed  over  twice  ;  but  the  objection  is  merely  that, 
having  reached  a  certain  point,  it  is  necessary  to  turn  at  an 
acute  angle,  and  go  on  to  the  church  by  a  different  path.  But 
this  latter  part  of  the  path,  though  new,  is  as  much  a  public 
path  as  the  rest ;  so  that  no  difficulty  arises  in  that  respect.  If 
the  whole  path  were  described  as  immemorial,  there  would 
certainly  be  a  variance.  As  to  the  suggestion  respecting  a 
second  indictment,  and  plea  of  auterfois  acquit,  I  do  not  feel 
the  difficulty  :  it  would  always  be  necessary  to  shew  where  the 
obstruction  complained  of  in  the  former  indictment  took  place. 

Pattbson,  J. : 

I  think  there  was  no  misdirection.  I  was  struck  with  the 
argument,  that  part  of  the  footpath  in  question  was  an  ancient 
way,  and  part  a  way  newly  dedicated.  But,  upon  consideration, 
I  think  that  creates  no  difficulty.     If  it  make  up  one  entire  road, 

(L)  6  Esp.  136. 
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it  is  immaterial  at  what  time  the  several  parts  became  pablic.         Rex 
If,  as  in  Rex  v.  Great  Canfield  (i),  the  description  could  have  been    xhe  Mab- 


OF 


satisfied  only  by  going  to  a  certain  point,  and  then  returning  j)oJ^^^^b^ 
back  by  the  same  route,  it  would  have  been  a  different  case :  but  Downshire. 
here  you  go  along  an  ancient  highway,  and  make  an  angle 
backwards,  but  do  not  retrace  any  part. 

COLEBIDOE,  J. : 

I  am  of  the  same  opinion.  If  the  path  were  claimed  as  an 
immemorial  highway,  I  should  *feel  a  diflSculty ;  but  that  is  not  [  ^240  ] 
80.  The  user  sufficiently  makes  them  one,  for  the  purpose  of  the 
indictment,  provided  the  jury  find  that  all  is  a  public  highway  to 
the  church,  though  a  circuitous  one.  Perhaps  it  is  rather  in 
favour  of  the  prosecution,  that  the  attempt  to  shew  a  way  over 
the  grass  failed  ;  for  the  inference  is  stronger  that  the  other  route 
is  the  path. 

Williams,  J. : 

I  thought  the  evidence  sustained  the  allegations,  and  that 
there  was  no  variance.  The  question  comes  shortly  to  this :  do 
the  words  **  towards  and  unto"  imply  any  degree  of  directness? 
There  is  no  rule  which  lays  down  that,  because  a  road  forms  an 
acute  angle  in  order  to  reach  a  terminus,  it  does  not  lead 
"towards  and  unto"  the  terminus. 

Rule  discharged. 


BEOWN  AND  Others  v.  TAYLEUR.  .J^^^ 

Nov.  19. 
(4  Adol.  &  Ellis,  241-250 ;  S.  C.  5  N.  &  M.  472.) 


Insurance  on  a  ship  **at  and  from  her  port  of  lading  in  North  America 
to  Liverpool."  She  took  in  part  of  her  cargo  at  K.,  in  New  Brunswick, 
and  then  sailed  from  thence  to  B.,  in  the  same  province,  seven  miles 
distant,  on  the  same  bay  of  the  sea.  She  there  completed  her  cargo,  and 
then  returned  to  K.  to  receive  provisions,  &c.,  after  which  she  sailed  for 
England,  and  was  lost  on  the  voyage.  B.  was  not  in  the  way  from  K.  to 
Liverpool.  B.  and  K,  were  situate  on  creeks  opening  into  the  bay,  and 
were  spoken  of  by  some  persons  as  ports,  but  neither  of  them  had  a 

(1)  6  Esp.  136. 
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Brown  custom-house.    They  had  custom-house  officers,  and  were  under  the 

^'  jurisdiction  of  the  custom-house  of  St.  John,  New  Brunswick. 

TAYLBUR.  Held  that,  after  the  ship  had  begun  to  load  at  K,  that  was  her  port  of 

hiding ;  that  the  term  **  port  of  lading  "  in  the  policy  did  not  allow  of  her 
afterwards  going  to  B.,  and  that  her  doing  so  was  a  deviation. 

Assumpsit  on  a  policy  of  insurance.  On  the  trial  before  Lord 
Denman,  Ch.  J.,  at  the  sittings  in  London  after  Trinity  Term, 
1834,  it  appeared  that  the  insurance  was  upon  goods  and  mer- 
chandize, and  also  upon  the  body,  tackle,  &c.,  of  and  in  the  ship 
Penrith^  "  lost  or  not  lost,  at  and  from  her  port  of  lading  in  North 
America,  to  Liverpool ;  "  beginning  the  adventure  upon  the  goods 
from  the  loading  thereof  on  board,  &c.  A  total  loss  was  proved ; 
but,  upon  the  case  for  the  plaintiffs,  Sir  James  Scarlett,  for  the 
defendant,  contended  that  there  had  been  a  deviation.  The 
evidence  on  this  point  was  as  follows  : 

The  Penrith  was  launched  at  Cocagne,  in  the  province  of  New 
Brunswick,  at  the  end  of  June,  1828.  Her  burden  was  610  tons. 
A  few  days  after  she  was  afloat,  she  began  to  take  in  a  cargo  of 
timber  at  Cocagne,  and  she  continued  to  do  so  for  three  weeks. 
The  lower  hold,  which  would  contain  from  400  to  500  tons,  was 
loaded  at  Cocagne.  During  this  time  the  vessel  was  described  in 
evidence,  as  lying  "  in  the  stream,  inside  of  the  Cocagne  bar." 
On  the  1st  of  August  she  sailed  from  thence  to  Buktouche, 
described  by  different  witnesses  as  five,  and  seven,  miles  distant, 
to  complete  her  loading.  She  arrived  there  in  a  few  hours. 
Cocagne  and  Buktouche  are  situate  on  different  creeks  of  the 
same  bay.  Buktouche  is  not  in  the  line  of  voyage  from  Cocagne 
[  '242  ]  to  Liverpool.  *The  Penrith  lay  off  Buktouche  three  weeks  to 
take  in  the  residue  of  her  cargo,  and  returned  to  Cocagne  on  the 
22nd  of  August  to  receive  provisions,  water  and  wood,  and  to  get 
the  ship  ready  for  sea ;  but  she  took  no  additional  cargo,  unless 
(which  was  mentioned  as  doubtful)  a  few  pieces  of  timber  on  the 
deck.  She  sailed  for  England  on  the  31st  of  August,  and  was 
lost  on  the  voyage.  Cocagne  was  spoken  of  by  witnesses  as  a 
"harbour,"  and  a  "port,"  and  Buktouche  as  a  "port,"but  neither 
had  a  custom-house,  though  there  were  officers  of  customs  at 
both  places,  and  it  appeared  that  both  were  within  the  jurisdiction 
of  the  custom-house  of  St.  John,  New  Brunswick.  The  Penrith^ 
though  built   at  Cocagne,  was  registered  at  the  port  of  St. 
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John  (i).     The  letter  ordering  the  insurance  was  dated  August       bbown 
25th,  1828.  TAt^BaR. 

The  LoBD  Chief  Justice  gave  leave  to  move  to  enter  a  nonsuit 
on  the  objection  taken,  and  the  plaintiffs  had  a  verdict.  In  the 
following  Term  a  rule  nisi  was  obtained  for  entering  a  nonsuit, 
or  for  a  new  trial  upon  grounds  which  it  is  unnecessary  to  notice, 
as  the  decision  of  the  Court  did  not  turn  upon  them. 

LAfter  argument :] 

Lord  Denman,  Ch.  J. :  [  247  ] 

I  think  that  the  rule  for  a  nonsuit  must  be  absolute.  It  was 
clear,  on  the  close  of  the  evidence  for  the  plaintiffs,  that  Cocagne 
and  Buktouche  were  two  distinct  places,  and  two  places  at  each 
of  which  there  might  be  a  lading.  There  was  no  technical 
meaning  to  be  attached  to  the  words  **  port  of  lading.**  If  it 
could  have  been  shewn  that  the  two  places  were  in  reality  one, 
the  plaintiffs  should  have  produced  evidence  to  that  effect.  My 
only  doubt  was,  whether  there  should  have  been  a  nonsuit,  or 
whether  the  defendant  should  have  been  called  upon  to  give 
evidence  on  the  subject;  but  as  the  plaintiffs  themselves  have 
made  out  a  prima jacie  case  of  distinctness,  I  think  the  defendant 
is  entitled  to  a  nonsuit. 

Patteson,  J. : 

I  am  of  the  same  opinion.  We  cannot  construe  the  words  ''  at 
and  from  her  port  of  lading,"  as  if  they  were  ''  at  and  from  her 
ports ;  *'  the  expression  used  points  out  one  single  place.  Nor 
can  we  adopt  the  ^technical  meaning  which  may  be  ascribed  to  [  '248  ] 
''port,"  as  signifying  all  that  is  subject  to  one  custom-house,  or 
one  port  jurisdiction ;  the  result  of  which  would  be  that  a  ship, 
under  such  a  policy  as  this,  might  sail  to  every  part  of  a  district 
so  situated.     The  cases  which  explain  the  meaning  of  the  word 

(1)  It  appears  on  reference  to  a  and  Buktouche  are  in  the  gulph  of 

map,  that  St.  John  is  on  one  side,  St.  Lawrence,  each  at  the  mouth  of 

Cocagne  and  Buktouche  on  the  other,  a  river.    The  distance  from  St.  John 

of  the  neck  of  land  which  joins  New  to  Cocagne  by  land  appears  to  be 

Brunswick  to  Nova  Scotia.   St.  John  about  100  miles,  in  a  direct  Une. 
is  on  the  bay  of  Fundy.     Cocagne 
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Brown  "port,"  as  here  used,  are  not  many.  There  is  one(i),  where  a 
Tay^eub.  brigantine  was  insured  to  Barcelona,  and  at  and  from  thence, 
and  two  other  ports  in  Spain,  to  a  port  in  Great  Britain ;  and  she 
put  into  a  place  situate  in  the  recess  of  a  bay,  having  a  custom- 
house and  port  captain,  and  having  also  warehouses,  and  a  jetty, 
with  accommodation  for  small  vessels  only,  there  being,  however, 
convenient  anchorage  for  large  ones  in  the  roadstead ;  and,  the 
ship  having  been  lost  in  the  roadstead,  this  was  held  to  be  a  port 
within  the  meaning  of  the  policy.  Here,  I  think  that  "port" 
means  the  same  as  place,  and  that  the  vessel's  place  of  loading 
must  be  one  place.  When  she  had  once  begun  to  take  her  cargo 
at  Cocagne,  that  was  her  place  of  lading,  and  her  removal  after- 
wards to  Buktouche  was  a  deviation.  The  cases  of  insurance  at 
and  from  Jamaica,  and  Grenada,  do  not  apply.  There  the  words 
used  would  comprehend  all  places  in  the  island.  If  the  policies 
in  those  cases  had  said  "at  and  from  her  port  of  lading  in 
Jamaica  '*  or  Grenada,  the  commencement  of  the  voyage  would 
have  been  restricted  to  one  particular  place.  That  the  two  places 
here  are  within  the  jurisdiction  of  a  single  custom-house,  makes 
no  difference.  If  that  entitled  the  ship  to  go  from  one  to  the 
other,  she  might  also  have  gone  to  St.  John.  In  construing  the 
[  '249  ]  ^Qjrd  "  port »'  ag  the  place  of  lading,  *I  do  not  mean  to  say  that,  if 
a  ship  were  at  a  particular  quay  on  a  river,  as  at  Liverpool,  and 
merely  removed  to  another  quay  a  mile  or  two  off,  that  would  be  a 
deviation,  because  the  vessel  there  would  be  all  the  time  in  one  port 
and  place ;  but  it  is  a  deviation  if  she  removes  to  a  different  town, 
a  different  place  of  habitation,  and  a  point  which  might  itself  be 
her  place  of  lading.  As  to  the  date  of  the  letter,  the  policy  would 
attach  when  the  vessel  began  to  load ;  and,  if  an  unknown  loss  had 
happened  before  the  writing  of  the  letter,  it  would  be  covered  by  the 
policy.  I  think  that  there  ought  to  be  a  nonsuit,  because  further 
evidence  could  not  have  altered  the  state  of  facts,  or,  if  it  could, 
the  plaintiffs  should  have  offered  it  when  a  nonsuit  was  applied  for. 

Williams,  J. : 

The  word  used  in  the   policy  is  "port"  of  lading,   in   the 

(1)  Sea  Insurance  Comptiny  of  Scothnd  v.  Qavin^  33  B.  R.  77  (4  Bligh 
(N.  S.)  578;  2  Dow  &  Clark,  125). 
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singular  number :  we  cannot  construe  that  as  ports.  And  the  Brown 
moment  the  taking  in  of  the  cargo  was  begun  at  Gocagne,  that  taylbub. 
was  to  be  considered  as  the  port  of  lading  designated.  Had 
evidence  been  given  that,  for  purposes  of  this  kind,  Gocagne  and 
Buktouche  formed  in  fact  only  one  place,  the  case  would  have 
been  different.  But  if,  by  means  of  the  construction  attempted, 
places  at  a  distance  from  each  other  can  be  included  under  the 
term  ''  port  of  lading,*'  what  rule  of  restriction  can  be  laid  down? 
May  the  places  be  fifty,  or  a  hundred  miles  apart  ?  **  Jamaica," 
and  "  Grenada,"  in  the  cases  which  have  been  referred  to, 
signified  the  whole  of  those  islands.  It  would  have  been  a 
violence  there  to  limit  the  meaning  of  the  policy  to  a  single  port. 
Here,  nothing  warrants  the  extension  insisted  upon. 

CoLEBIDOB,  J.  :  [  250  ] 

There  must  be  a  nonsuit  in  this  case,  unless  we  are  prepared 
to  say  that  "port"  is  equivalent  to  "ports,"  or  to  "port  or 
ports."  The  plaintiffs  must  contend  that  it  is  an  aggregate 
term,  comprehending  every  member  of  a  port,  together  with  the 
chief  port  itself.  But  I  think  we  are  not  at  liberty  here  to  con- 
strue the  word  with  reference  to  custom-house  regulations,  but 
must  consider  it  merely  as  indicating  a  place.  Looking  at  it  in 
this  way,  can  we  regard  "port  "as  an  aggregate  term,  compre- 
hending a  number  of  neighbouring  places  ?  I  think  not,  and  for 
this  reason  among  others,  that  it  makes  a  difference  in  the  risk 
whether  a  ship  stays  at  one  place  to  load,  or  goes  on  a  roving 
voyage  to  pick  up  a  cargo.  It  is  important  in  these  matters 
that  parties  should  come  to  a  plain  understanding ;  and  if  it 
is  meant  that  a  vessel  should  have  the  liberty  of  going  to  a 
number  of  places,  though  near  each  other,  the  party  insuring 
had  better  express  it  so,  than  run  a  risk,  at  least,  of  deceiving 
the  underwriters. 

Rule  absolute  for  a  nonsuit  (l), 

(1)  See,  as  to  the  conBtniction  of  Hall  Dock  Canipany  t.  Browne^  36 
the    woid    "  port,"    Kingston' upon-      E.  B.  459  (2  B.  &  Ad.  43). 
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1836.  DOE     D.      HIGGS     AND     OTHERS,      CHURCHWARDENS     AND 

/iov,  20.  ' 

Overseers  of  the  Parish  of  ST.  MARY,  READ- 
ING, V.  TERRY,  SIMONDS,  and  FORD. 

(4  Adol.  &  Ellis,  274—283;  8.  C.  5  N.  &  M.  556;  5  L.  J.  (N.  S.)  M.  0.  27.) 

In  ejectment  on  the  demise  of  the  churchwardens  and  overseers  of  a 
parish,  laid  after  the  passing  of  stat.  59  Qeo.  III.  c.  12(1)  (the  seventeenth 
section  of  which  vests  aU  real  property  belonging  to  the  parish  in  the 
churchwardens  and  overseers  in  succession,  as  a  corporation),  the  lessors 
of  the  plaintiff  proved  that  the  defendant,  ever  since  the  passing  of  the 
statute,  and  for  many  years  before,  had  paid  rent  to  the  churchwardens 
of  the  parish  for  the  time  being,  and  that  the  late  churchwardens  and 
overseers  (who  came  into  office  after  the  statute  passed)  had  given  him 
notice  to  quit. 

Defendant  produced  a  lease  for  years,  by  T.  K.  and  J.  K.,  therein 
described  as  churchwardens  of  the  parish,  to  W.  E.,  made  before  the 
statute,  in  consideration  of  the  surrender  of  a  former  lease ;  and  also  a 
lease  for  a  term  of  years,  yet  unexpired,  made  before  the  statute,  by 
J.  M.  and  N.  C,  described  as  churchwardens  of  the  parish  church,  to 
W.  E.'s  personal  representative,  through  whom  defendant  claimed,  in 
consideration  of  the  surrender  of  the  lease  first  mentioned  In  the  last- 
mentioned  lease  the  premises  were  described  as  *'  belonging  to  the 
parish  church,''  and  the  rent  was  reserved  payable  to  **  the  said 
churchwardens  and  their  successors." 

On  a  special  case,  stating  these  facts  :  Held, 

That  the  property  appeared  to  be  parish  property;  that  the  leases 
passed  no  legal  interest ;  and  that  the  property,  since  the  statute,  was 
in  the  churchwardens  and  overseers  in  succession,  who  were  in  titled  to 
treat  the  defendant  as  tenant  from  year  to  year,  and  to  recover  the 
premises  upon  giving  notice  to  quit. 

Ejectment  for  messaages  and  premises  in  the  parish  of  St. 
Mary,  Beading,  in  Berkshire.  The  demise  was  laid  on  the  1st 
of  May,  1884,  and  described  the  lessors  of  the  plaintiff  by  their 
names  and  as  the  churchwardens  and  overseers  of  the  poor  of 
that  parish  for  the  time  being.  On  the  trial  before  Alderson,  B., 
[  *275  ]  at  the  ^Berkshire  Summer  Assizes,  1884,  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the 
following  case : 

The  lessors  of  the  plaintiff  were  the  churchwardens  and  over- 
seers of  the  poor  of  the  said  parish,  at  the  times  of  the  action 
being  commenced,  and  of  the  demise  in  the  declaration.  A  rent 
of  11.  10«.  per  annum  had  been  paid  by  the  predecessors  of  the 
defendants  in  the  tenancy  to  the  successive  churchwardens  of  the 
(1)  See  also  the  Local Gk)vernment  Act,  1894(56  &  57  Vict.c.  73), s.  5.— B.C. 
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parish  for  many  years  before  the  passing  of  the  stat.  59  Geo.  III.        doe  d. 
c.  12 ;  and,  since  that  Act  came  into  operation,  the  rent  had  «. 

continued  to  be  paid  in  like  manner  by  the  predecessors  of  the  terrt. 
defendants,  and  by  the  defendants,  until  the  expiration  of  the 
following  notice.  On  the  28rd  of  March,  1888,  a  notice  to  quit 
(of  which  the  following  is  a  copy)  was  duly  served  on  the  several 
defendants.  **  To  Messrs.  John  Terry,  &c.  You  are  hereby 
required  to  quit,"  &c., ''  all  that  messuage,  tenement,  or  dwelling- 
house,"  Ac,  **  situate,*'  cfcc,  "  which  you  now  hold  of  the 
churchwardens  and  overseers  of  the  poor  of  the  parish  of  St. 
Mary,  Beading,  to  the  churchwardens  and  overseers  of  the  poor 
of  that  parish,  on  Michaelmas  Day  next,  or  at  the  expiration  of 
the  current  year  of  your  tenancy.  Dated  the  20th  day  of  March, 
1883-  John  Okby,  Richard  Munt,  churchwardens  of  the  said 
parish.  W.  Winkworth,  John  Whbblbr,  W.  H.  Tyhurst, 
overseers  of  the  poor  of  the  said  parish." 

The  persons  who  signed  this  notice  filled  at  the  time  the  offices 
which  they  are  described  as  filling,  but  had  gone  out  of  office 
before  this  action  was  commenced. 

The  defendants  deduced  the  following  title.  A  lease  was  put 
in,  dated  23rd  April,  1758,  made  between  *Thomas  Enapp  and  [  '276  ] 
John  Knott,  churchwardens  of  the  parish  of  St.  Mary  in  Bead- 
ing, Berks,  of  the  one  part,  and  William  Earles  of  the  same 
parish,  of  the  other  part :  probate  of  the  will  of  the  said  William 
Earles,  dated  1st  November,  1765  :  and  an  indenture,  dated  2nd 
October,  1801. 

By  the  indenture  of  lease  of  23rd  April,  1758,  Enapp  and  Knott, 
in  consideration  of  the  surrender  of  a  former  lease,  of  which 
about  twelve  years  were  then  unexpired,  and  also  of  a  fine  of 
20s.,  demised  the  premises  now  sought  to  be  recovered  to  Earles, 
for  fifty-one  years  from  Lady  Day,  1753,  at  the  yearly  rent 

otaos. 

The  said  lease,  by  virtue  of  the  will  of  1st  November,  1765, 
and  the  indenture  of  2nd  October,  1801,  became  vested  in  Mary 
Searle. 

A  lease  was  also  put  in  by  the  defendants,  dated  29th  April, 
1802,  between  John  Moore  and  Nathaniel  Glissold,  church- 
wardens of  the  parish  church  of  St.  Mary  in  Beading,  of  the  one 
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Dob  d.       part,  and  Mary  Searle  of  the  other  part,  whereby,  in  considera- 
v°°^       tion  of  the  lease  granted  to  Earles  (of  which  two  years  were  then 

tbrbt.  unexpired),  and  of  a  fine  of  70i.,  the  premises  in  question,  therein 
described  to  be  parcel  of  the  lands  and  tenements  belonging  to 
the  parish  church  of  St.  Mary  in  Beading,  were  demised  to  the 
said  Mary  Searle,  her  executors,  administrators  and  assigns,  to 
hold  from  the  feast  day  of  the  Annunciation  then  last  for  fifty- 
one  years,  paying  yearly  to  the  said  churchwardens  and  their 
successors  the  rent  of  30s. 
The  defendants  were  the  legal  representatives  of  Mary  Searle. 
The  lessors  of  the  plaintiff  contended  that  the  last-mentioned 

[  •277  ]  lease  was  void  ;  that  the  estate  and  interest  *in  the  premises  had 
vested  in  the  churchwardens  and  overseers  of  the  poor  of  St. 
Mary,  Beading,  by  the  operation  of  the  statute ;  and  that  the 
defendants'  only  interest  therein  had  been  as  tenants  from  year 
to  year,  which  the  notice  to  quit  had  determined. 

[After  argument :] 

[280]       Pattbson,  J.: 

My  difficulty  has  been  to  see  how  this  property  is  shewn  to  be 
parish  property.  One  would  expect  to  have  its  history  previous 
to  the  lease.  In  Doe  d.  Jackson  v.  HiUy  (i)  all  the  facts  appeared : 
there  were  feoffees  of  a  legal  estate  held  in  trust  for  the  payment 
of  church  rates,  and  a  lease  of  which  the  validity  was  admitted, 
and  which  had  expired  before  the  ejectment  was  brought.  There 
was  one  demise  by  the  feoffee's  devisee ;  but  certainly  Lord 
Tentbrden's  judgment  is  upon  the  demise  by  the  parish  ofiScers, 
on  the  ground  that  the  parish  property  was  transferred  from  the 
[  -iHi  J  party  who  had  the  legal  ownership  at  the  time  of  *the  passing  of 
stat.  59  Geo.  III.  c.  12,  to  the  parish  officers,  by  that  Act.  Now 
here  it  does  not  appear  who  had  the  legal  property  at  the  time  of 
the  Act  passing.  My  doubts,  however,  are  removed  by  the  fact 
that  the  payments  of  rent  have  been  made  to  the  churchwardens 
as  such.  The  property,  therefore,  belonged  to  the  parish  in  the 
popular  sense,  and  in  the  sense  of  the  Act.  And,  therefore,  upon 
the  authority  of  Doe  d.  Jackson  v.  Hiley  (i),  it  now  belongs  to 
(1)  34  R.  R.  o9I  (10  B,&C.  88j). 
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the  churchwardens  and  overseerB  as  a  corporation.   They  received        dob  d. 
the  rent :  the  defendants  must  be  held  to  know  the  law,  and  to 


r. 

Tbrry. 


have  paid  to  them  in  the  character  of  a  corporation.  Then,  this 
beinc;  a  freehold  estate,  the  question  is  whether  the  defendants 
held  it  as  tenants  from  year  to  year,  or  on  lease.  We  collect 
from  the  case  that  the  parties  demising  were  churchwardens ; 
we  must  take  it  that  they  were  the  then  existing  churchwardens. 
But  their  demise  passed  no  legal  interest  in  the  term,  for  church- 
wardens could  not  then  hold  land  as  such.  No  estoppel  therefore 
was  created  as  against  their  successors.  It  is  not  material  to 
consider  whether  there  was  an  estoppel  as  against  the  individuals; 
for  the  lessors  of  the  plaintiff  clearly  do  not  claim  by  privity  to 
the  grantors.  If  they  did,  they  could  sue  in  covenant,  describing 
themselves  as  assignees  of  the  reversion;  but  that  they  could 
not  do,  because  the  churchwardens  had  no  reversion.  No  legal 
interest,  consequently,  passed  in  the  term.  This  is,  therefore,  a 
case  of  tenant  from  year  to  year  who  has  received  notice  to  quit ; 
and  there  must  be  judgment  for  the  plaintiff. 

WiLLIAMSy    J.  :  [  282  ] 

I  am  of  the  same  opinion.  The  doubts  which  I  felt  are 
removed  by  the  documents  and  by  the  payments  of  rent.  Both 
in  the  lease  of  1758,  and  in  that  of  1802,  the  parties  granting 
are  described  as  churchwardens ;  and,  in  the  latter  lease,  the 
premises  are  described  as  belonging  to  the  parish  church.  Upon 
this  a  strong  presumption  arises,  not,  as  my  brother  LtuUoir 
suggests,  that  the  grantors  were  trustees  demising  in  their 
individual  character ;  but  one  which  is  much  more  admissible, 
when  we  bear  in  mind  the  parties  so  demising  and  the  property 
demised,  namely, — that  this  was  parish  property.  In  addition 
to  this,  we  have  the  continual  payment  to  the  parish  officers  for 
the  time  being ;  which  renders  the  presumption  conclusive  and 
overpowering.  Then,  having  got  so  far,  do  we  find  any  estoppel  ? 
Clearly  not :  the  lessors  of  the  plaintiff  are  utter  strangers  to  the 
grantors  of  the  lease.  The  payment  of  rent  would  not  constitute 
a  sufficient  case,  if  it  were  not  aided  by  the  statute.  But,  as  this 
is  parish  property,  and  as  there  is  nothing  to  prevent  the 
operation  of  the  statute,  the  plaintiff  is  entitled  to  our  judgment. 

22—2 
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DOBd. 
Hioos 

r. 
Tebby. 


[  '283  ] 


Coleridge,  J.: 

The  only  question  is,  whether  there  be  a  prinut  facie  case  for 
the  lessor  of  the  plaintiff ;  for,  if  so,  there  is  no  answer  to  it. 
If  the  property  be  shewn  to  belong  to  the  parish,  but  not  else, 
there  is  a  primd  facie  case.  Then  does  it  so  belong,  or  not, 
within  the  meaning  of  the  Act  ?  You  must  take  the  words  of 
this  Act  in  the  popular  sense :  for,  in  the  strict  sense,  lands  do 
not  belong  to  a  parish.  The  case  for  the  defendants  helped  out 
the  plaintiff's  case,  by  shewing  that  the  grantors  of  the  leases 
called  themselves  churchwardens.  And  the  ^payments  have,  in 
fact,  been  made  to  the  successive  churchwardens.  Then  is  not 
this  parish  property?     It  comes  then  to  a  case  of  landlord 

and  tenant. 

Judgment  for  the  plaintiff. 


1836. 
Nov.  23. 

[299  ] 


FRANCIS  COOKE  ROGERS  v.  JOHN  HUMPHREYS. 

(4  Adol.  &  Ellis,  299—316;  8.  C.  5  N.  &  M.  511;  1  H.  &  W.  625; 
5  L.  J.  (N.  S.)  K  B.  65.) 

.  A  mortgagee,  after  default  in  payment  by  the  mortgagor,  has  (if  he 
think  proper  to  exercise  them)  the  same  rights  against  a  tenant  by  lease 
granted  before  the  mortgage,  as  the  mortgagor  had,  and  may  teJ^e  his 
remedy  on  such  lease,  as  assignee  of  the  reversion.  If  the  lease  was 
made  by  the  mortgagor  subsequently  to  the  moi'tgage,  the  mortgagee 
may  treat  the  tenant  as  a  trespasser,  but  cannot  distrain,  or  sue  for 
rent,  unless  he  has  accepted  rent  from 'the  tenant,  or  has  given  him 
notice  to  pay  rent,  and  the  tenant  has  acquiesced. 

A  deed  to  lead  the  uses  of  a  recovery,  after  reciting  that  the  premises 
were  to  be  conveyed  for  the  purpose,  among  others,  of  securing  payment 
of  800/.  advanced  by  J.  H.  to  M.  B.,  tenant  in  tail  in  remainder,  declared 
the  uses  as  follows :  To  H.  and  L.,  their  executors,  &c.,  for  1,000  years,  to 
commence  from  the  day  before  the  date  &c. ,  in  trust  (subject  to  the  powers, 
&c.,  after  mentioned),  upon  nonpayment  of  the  800/.  and  interest,  to 
sell  or  mortgage,  and  pay  that  sum  to  J.  H. :  and,  from  and  after  the 
determination  of  that  term,  and  subject  meantime  thereto,  and  to  the 
trusts  thereof,  to  E.  B.,  mother  of  M.  B.,  for  life:  remainder  to  T.  L., 
his  executors,  &c.,  for  2,000  years,  to  commence  from  the  day  of  the 
decease  of  E.  B.,  in  trust  to  levy  and  ropay  such  sums  as  E.  B.  should 
during  her  life  pay  to  J.  II.  for  interest  on  the  800/.,  and  to  suffer  the 
person  next  in  remainder  or  reversion  expectant  on  the  first  term  to 
receive  the  residue  of  rents  not  applied  in  executing  the  trusts  of  the 
latter  term :  remainder,  and  in  the  meantime  subject  thereto,  to  such 
uses  as  M.   B.   should  appoint,  and,   in  default  of  appointment,  to 
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him  for  life:  remainders  to  his  sons  and  to  his  daughters  in  tail; 
remainders  oyer. 

A  power  was  then  reserved  to  E.  B.  to  demise  the  premises  for  ten 
years  from  the  date  of  the  deed,  or  seven  years  from  the  day  of  her 
decease,  reserving  the  best  rent,  &c. 

£.  R.  demised  the  premises  to  a  tenant  for  seven  years  from  the  day 
of  her  decease,  reserving  rent  **to  M.  R,  or  the  person  for  the  time 
being  entitled  to  the  freehold  or  inheritance  of  the  premises  immediately 
expectant"  on  the  decease  of  £.  R.  She  died,  and  the  lessee  entered. 
M.  R.  died  shortly  afterwards,  and  left  a  daughter.  Afterwards  the 
trustees  of  the  terms  of  1,000  and  2,000  years  assigned  them  to  J.  H., 
default  having  been  made  in  the  payment  of  his  800/. 

Held,  that  the  seven  years'  lease  granted  by  E.  R.,  being  made  imder  a 
power  created  by  the  deed  of  uses,  must  be  deemed  contemporaneous 
with  the  term  of  1,000  years  created  by  the  same  deed,  and  binding  on 
the  trustees  of  that  term,  who  were  parties  to  the  deed,  so  that  they 
could  not  disturb  the  possession. 

That  the  trustees  of  that  term,  though  not  *'  entitled  to  the  freehold  or 
inheritance,"  were  the  reversioners  entitled  to  the  rent  reserved  by  the 
lease,  and,  consequently,  that  their  assignee  might  distrain  for  it. 

And  this,  although  an  ejectment  had  been  brought  against  the  lessee, 
on  the  demises,  among  others,  of  the  last-mentioned  trustees  (laid 
previously  to  their  assignment  to  J.  H.) ;  there  having  been  no  judgment, 
nor  any  actual  eviction  of  the  lessee. 

The  Court,  after  giving  the  above  decisions  on  a  special  case,  ordered 
judgment  to  be  entered  up  for  the  successful  party  for  half  a  year's  rent. 
On  application  of  that  party  in  the  next  Term,  it  appearing,  on  reference 
to  the  special  case  and  j}08teaf  that  the  rule  for  judgment  should  have 
been  for  a  year's  rent,  and  no  judgment  having  yet  been  entered  up,  the 
Court ,  after  cause  shewn,  amended  the  rule  on  payment  of  costs. 

Bbplbvik  for  cattle,  goods,  and  chattels,  taken  October  14th, 
1838.  The  defendant  avowed  the  taking  of  the  cattle,  goods, 
and  chattels,  as  a  distress  for  rent  due  and  in  arrear  from  the 
said  plaintiff  to  the  said  defendant,  and  averred  that  it  became 
payable  on  the  *20th  of  May  and  20th  of  November  in  every 
year.  Flea,  non  tennit ;  and  issue  thereon.  On  the  trial  before 
Patteson,  J.,  at  the  Spring  Assizes  for  Shropshire,  1884,  the 
defendant  had  a  verdict  for  150/.,  the  amount  of  the  rent  in 
arrear  (i),  subject  to  the  opinion  of  this  Court  on  the  following  case. 

By  indentures  of  lease  and  release  (2)  dated  24th  and  25th  of 
September,  1830,  the  latter  being  made  between  Elizabeth  Rogers 
widow,  who  was  tenant  for  life  of  the  premises  thereby  conveyed, 


ROOBBS 
HUMPHRBTS, 


[♦300] 


(1)  8o  stated  in  the  introduction 
to  the  special  case. 

(2)  The  several  deeds  referred  to 


were  to  be  considered  as  part  of  the 
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BoGBBs  of  the  first  part ;  Milward  Bogers,  tenant  in  tail  in  remainder  of 
HuMPHBEYs.  the  same  premises,  of  the  second  part ;  William  Henry  Bosser, 
of  the  third  part;  John  Williams,  of  the  fourth  part;  John 
Humphreys,  the  defendant,  of  the  fifth  part ;  William  Humphreys 
and  Thomas  Lloyd,  of  the  sixth  part ;  and  Thomas  Lloyd,  of  the 
seventh  part ;  after  reciting  (i)  that  John  Humphreys  had  agreed 
to  lend  Milward  Rogers  8002.  on  the  security  of  his  bond,  and  of 
the  hereditaments  after-mentioned  and  referred  to  in  that  recital, 
which  8002.  John  Humphreys  had  paid  to  Milward  Rogers ;  it  was 
witnessed  that,  for  barring  all  estates  tail  in  the  hereditaments 
after  mentioned,  Elizabeth  Rogers  and  Milward  Rogers  did 
convey  to  Rosser  the  premises  in  respect  of  which  the  distress 
was  taken,  to  the  intent  that  he  might  become  tenant  to  the 
pracipe  for    suffering  a  common  recovery,   wherein  Williams 

[  *30i  ]  should  be  demandant,  Rosser  tenant,  and  Milward  ^Rogers 
vouchee.  And  it  was  agreed  that  the  said  recovery,  and  those 
presents,  and  all  other  conveyances  and  assurances  to  be  made  or 
sufiEered  by  and  between  all  or  any  of  the  parties,  should  enure 
to  the  use  of  the  said  William  Humphreys  and  Thomas  Lloyd, 
their  executors,  administrators,  and  assigns,  for  the  term  of  1,000 
years,  to  commence  from  the  day  next  before  the  day  of  the  date 
thereof,  but  nevertheless  upon  the  trusts,  &c.,  and  subject  to  the 
powers,  provisoes,  &c.,  thereinafter  expressed:  and  after  the 
determination  of  the  said  term,  and  in  the  meantime  subject 
thereto  and  to  the  trusts  thereof,  to  the  use  of  Elizabeth  Rogers 
for  life,  without  impeachment  of  waste;  remainder,  from  and 
after  her  decease,  or  other  sooner  determination,  &c.,  to  the  use 
of  the  said  T.  L.,  his  executors,  i&c,  for  the  term  of  2,000  years, 
to  commence  from  the  day  of  the  decease  of  E.  R.,  or  other,  <bc., 
upon  the  trusts  after  declared ;  remainder,  after  the  determi- 
nation of  the  said  estate,  and  in  the  meantime  subject  thereto, 
and  to  the  trusts  thereof,  to  such  uses  as  Milward  Rogers  should 
appoint,  with  the  consent  in  writing  of  certain  parties,  in  manner 
therein  mentioned  ;   and,  in  default  of  such  appointment,  or  so 

(1)  It  was  also  recited,  that  Mil-  beth    Bogers,    in    consideration   of 

ward  Bogers  was  desirous  of  dts-  natural  affection  for  her  son  Milwaid 

charging  the  premises  from  all  estates  Rogers,  had  agreed  to  join  him  in 

tail,  remainders,  &c.,  and  that  Eliza-  making  a  tenant  to  the  pnecijH: 
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far  as  the  same  should  not  extend,  to  the  use  of  M.  B.  for  his  life       kogrbh 
without  impeachment  of  waste ;  remainder  to  the  use  of  trustees  tiumphbbtb. 
to  preserve  contingent  remainders ;   remainder  to  the  use  of  the 
first  and  other  sons  successively  of  M.   R.   in   tail  general; 
remainder  to  the  use  of  the  daughter  and  daughters  of  the  said 
M.  B.  in  tail  general,  share  and   share  alike  as  tenants  in 
common,  &c. ;  remainders  over  ;   and  ultimate  remainder  to  the 
use  of  the  right  heirs  of  M.  B.     Proviso  that,  in  such  conveyance 
or  conveyances  as  aforesaid,  it  should  be  provided  and  declared 
to  be  *lawf ul  for  Milward  Bogers  to  appoint  as  before-mentioned,       [  *302  ] 
without  such  consent  in  writing  as  before  required,  provided  such 
appointment  were  by  way  of  sale  or  mortgage,  and  the  purchase- 
money  or  loan  should  not  exceed  200Z.  over  and  above  the  8001. 
secured  to  John  Humphreys.     And,  as  to  the  term  of  1,000  years, 
it  was  declared  that  the  same  was  limited  to  W.  Humphreys  and 
Lloyd  upon  trust  that,  on  non-payment  by  Milward  Bogers  of 
the  8002.  and  interest  to  John  Humphreys  on,  the  25th  of  March 
then  next,  it  should  be  lawful  for  the  trustees,  by  sale,  mortgage, 
or  other  disposition  of  the  premises,  at  the  request  of  John 
Humphreys,  to  levy,  and  pay  to  him,  the  8002.  and  interest. 
And,  as  to  the  term  of  2,000  years,  to  levy  in  the  same  manner 
such  sums  as  Elizabeth  Bogers  should,  during  her  life,  pay  to 
John  Humphreys  for  interest  on  the  800Z.,  and  also  a  further 
sum  of  600Z.,  and  to  pay  the  same  in  manner  therein  mentioned : 
and  upon  further  trust  to  permit  the  person  next  in  remainder  or 
reversion  expectant  on  the  term  of  1,000  years  to  receive  the 
residue  of  the  rents  and  profits  remaining  after,  and  not  applied 
in  execution  of,  the  trusts  declared  of  the  last-mentioned  term : 
proviso  that,  when  the  trusts  of  the  two  terms  should  have  been 
executed,  and  the  costs  of  the  trustees  paid,  the  two  terms  should 
cease.     And  it  was  declared  and  agreed  that  it  should  be  lawful 
for  Elizabeth  Bogers  to  demise  all  or  any  part  of  the  premises  for 
any  term  not  exceeding  ten  years  from  the  date  of  the  present 
indenture,  or  seven  years  from  the  day  of  her  decease,  to  take 
effect  in  possession,  so  as  there  should  be  reserved  the  best  rent 
that  could  be  gotten  without  premium,  and  so  as  the  lease  should 
contain  certain  ^conditions  for  re-entry  on  non-payment  of  rent,       [  *30S  ] 
for  good  husbandry,  &c.     There  were  also  covenants  by  Milward 
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Rogers      Rogers  to  W.  Humphreys  and  Lloyd  for  title,  &e. ;  and  for  entry 
Humphreys,   by  them  without  let  from  Elizabeth  Rogers  or  Milward  Rogers 
on  non-payment  of  the  8002.  or  interest. 

The  recovery  was  duly  suflfered.  Milward  Rogers  (by  indenture 
of  June  13th,  1881)  appointed  in  fee  in  pursuance  of  the  power 
reserved  to  him,  to  secure  the  payment  of  200L,  subject  never- 
theless to  the  life  estate  of  Elizabeth  Rogers,  to  the  mortgage  to 
John  Humphreys,  and  to  a  proviso  for  redemption. 

By  indenture  of  lease,  September  17th,  1881,  after  reciting  the 
indentures  of  September  24th  and  25th,  1880,  Elizabeth  Rogers, 
by  virtue  of  the  power  given  to  her  by  the  last-mentioned  deed, 
demised  the  premises  aforesaid  to  the  plaintiff  for  the  term  of 
seven  years,  to  be  computed  from  the  day  of  her  decease,  paying 
to  Milward  Rogers  or  the  person  or  persons  who  for  the  time 
being  should  be  entitled  to  the  freehold  or  inheritance  of  the 
demised  premises  immediately  expectant  on  the  decease  of 
Elizabeth  Rogers,  the  yearly  rent  of  150Z.  by  two  equal  half- 
yearly  payments,  the  first  to  be  made  at  the  end  of  six  calendar 
months  next  ensuing  the  day  of  her  decease  (i). 

Elizabeth  Rogers  died,  20th  November,  1831,  when  the 
plaintiff,  by  virtue  of  the  lease  to  him,  took  possession,  which 
he  retained  until  the  distress.  Milward  Rogers  died  June  25th, 
1832  (without  having  appointed  in  pursuance  of  the  power 
reserved  to  him  by  the  indentures  of  September  24th  and 
25th,  except  as  above  mentioned),  leaving  an  infant  daughter, 
Emma  Rogers. 

[304]  By  indenture,  July  30th,  1882(2),  W.  Humphreys  and  Lloyd 

assigned  to  the  defendant  the  term  of  1,000  years ;  and  Lloyd  also 
assigned  to  a  trustee  for  him  the  term  of  2,(XX)  years. 

In  October,  1832,  the  plaintiff  paid  Mary  Rogers,  the  widow 
of  Milward  Rogers,  75Z.,  half  a  year's  rent  from  the  death  of 
Elizabeth  Rogers ;  and  at  Christmas,  1832,  he  tendered  to  the 

(1)  See,  as  to  the  other  particulars  paid  any  interest,  and  that  Hum- 
of  this  demise,  Doe  d.  Rogers  v.  phreys  had  requested  of  W.  Hum- 
Roifersy  5  B.  &  Ad.  755.  phreys  and  Lloyd  an  aesignment  of 

(2)  Beciting  that   the    800Z.   and  the  term  of  1,000  years  by  way  of 
interest  were  not  paid  at  the  day  mortgage,  and  had  agreed  to  advance 
appointed,    that    neither   Elizabeth  to  Lloyd  600/.  and  interest. 
Rogers    nor    Milward    Eogers    had 
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said  Mary  another  half  year's  rent,  which  was  not  accepted.  In  Rooebs 
Michaelmas  Term,  1882,  an  ejectment  was  brought  against  the  humpuretb. 
plaintiff  and  his  tenants,  on  the  demises  (laid  July  16th,  1882,)  of 
the  said  Emma  Rogers,  of  the  said  Mary  Rogers  and  others, 
guardians  of  the  said  Emma,  and  of  W.  Humphreys  and  Lloyd, 
for  the  purpose  of  setting  aside  the  lease  of  September  17th,  1881. 
The  present  plaintiff  claimed  in  that  action  to  hold  under  the 
last-mentioned  lease.  The  ejectment  was  still  depending  when 
this  case  was  stated.  At  the  trial  of  the  present  cause,  the 
defendant's  counsel  objected  that  the  issue  roll  in  the  ejectment 
was  not  evidence  against  him,  but  the  learned  Judge  admitted  it. 
The  case  was  argued  in  Hilary  Term  (January  20th),  1886  (i). 

***** 
Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  :        [  812  ] 

After  stating  the  substance  of  the  deeds,  ^and  the  principal       [  *3is  ] 
facts  of  the  case,  his  Lordship  proceeded  as  follows : 

A  great  many  cases  were  cited  at  the  Bar  to  shew  what  the 
rights  of  a  mortgagee  are,  against  the  mortgagor  and  those 
claiming  under  him,  where  there  is  a  lease  prior  to  the  mort- 
gage, and  also  what  they  are  when  there  is  a  lease  subsequent 
to  the  mortgage,  and  which  cases  it  is  not  necessary  to  cite 
or  comment  upon,  as  they  establish  this  principle,  that,  if  the 
mortgagor  himself  remains  in  possession,  the  remedy  against 
him  on  default  in  payment  at  the  day  is  by  ejectment.  And  if 
there  be  a  lease,  and  such  lease  is  prior  to  the  mortgage,  the 
mortgagee  has  the  same  rights  against  the  lessee  and  those 
claiming  under  him  that  the  mortgagor  had,  and  no  other  than 
he  had,  and  his  remedy  must  be  on  the  lease  as  assignee  of  the 
reversion,  as  long  as  the  lease  is  in  existence,  and  the  tenant 
acknowledges  his  title;  but  if  the  lease  be  subsequent  to  the 
mortgage,  then  the  mortgagee  may  treat  the  lessee  and  all  those 
who  may  be  in  possession  as  wrong-doers,  and  may  bring  an 
ejectment,  but  he  cannot  distrain  or  bring  any  action  for  the 
rent  they  have  contracted  to  pay,  as  there  is  no  relation  of  land- 
lord and  tenant  between  them,  unless  they  choose  to  pay  the 
rent  to  the  mortgagee,  and  he  accepts  it ;  in  that  case  there  is  a 

(1)  Before  Ix>Td  Dernnan,  Ch.  J.,  Littledale  and  Williams,  JJ. 
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BooEBs  relation  of  landlord  and  tenant  created  between  the  mortgagee 
HuupHBEYs.  &^d  ^^6  tenants,  and  the  remedy  of  the  mortgagee  will  depend 
upon  the  particular  circumstances  of  each  case;  no  notice  is 
necessary  to  be  given  by  the  mortgagee  that  he  means  to  proceed 
against  such  tenants,  where  they  come  in  subsequent  to  the 
[  *3i4  ]  mortgage,  because  in  such  case  their  title  is  wrongful  *a8  against 
the  mortgagee ;  but  there  may  be  cases  where,  in  consequence 
of  the  conduct  of  the  mortgagee,  notice  may  become  necessary. 

But  this  case  diiSfers  from  all  the  cases  cited ;  for  here  the  lease 
is  neither  prior  to  the  mortgage,  nor  subsequent  to  it ;  but  it  is 
in  point  of  law  contemporaneous  with  it ;  for,  though  the  lease 
is  not  in  fact  made  till  September,  1831,  nearly  a  year  after  the 
mortgage,  yet,  as  the  lease  is  made  under  a  power,  it  is  referable  to 
the  instrument  creating  the  power,  and  is  derived  out  of  it,  and  has 
the  same  efiEect  as  if  it  had  been  made  under  the  instrument  itself. 

It  is  to  be  considered,  in  the  first  place,  whether,  being  made 
conformable  to  the  power  as  to  the  rent  and  other  requisites,  it 
is  to  be  considered  as  binding  on  the  trustees  for  the  1,000  years' 
term,  so  as  that  they  could  not  disturb  the  lessee  in  the  enjoy- 
ment of  the  land ;  and  we  have  no  doubt  but  it  is  binding  on 
them.  They  are  parties  to  the  deed  under  which  the  lease  is 
authorised  to  be  executed;  they  assent  to  it  and  give  it  con- 
firmation, and  therefore  they  cannot  disturb  the  lessee.  They 
are  not  indeed  entitled  to  an  estate  of  freehold  or  inheritance  in 
the  technical  sense  of  those  terms  ;  but  we  think  the  reservation 
is  not  to  be  so  confined,  but,  if  they  are  entitled  to  the  rents,  the 
reservation  is  sufficient  to  give  them  the  legal  interest  in  them, 
and  that  therefore  they  may  distrain  for  the  rent ;  and  then, 
they  having  assigned  their  legal  interest  to  John  Humphreys,  he 
may  do  so  also. 

But  it  is  alleged  for  the  plaintiff  that,  even  supposing  the 
defendant  has  otherwise  a  right  to  distrain,  he  is  precluded  from 
[  *315  ]  doing  so  by  treatment  of  the  plaintiff  as  *a  trespasser,  mani- 
fested by  the  trustees,  before  the  assignment  to  him,  having 
joined  with  some  of  the  family  of  the  Rogers's  in  bringing  an 
ejectment  for  the  premises. 

The  right  of  entry  is  however  denied  by  the  plaintiff,  and  the 
parties  are  at  issue  upon  it,  and  the  matter  is  undecided. 
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There  are  many  cases  where  the  conduct  of  a  party  is  taken  Rooebs 
into  consideration,  where  the  question  is,  whether  the  person  Humphrey 
against  whom  he  seeks  to  enforce  his  claim  is  to  be  treated  as  a 
person  liable  upon  a  contract,  or  as  a  trespasser;  but  here  is 
a  lease  executed  under  the  seal  of  the  plaintiff,  and,  as  long 
as  he  continues  in  possession,  he  is  liable  to  the  payment  of  the 
rent  by  the  usual  remedies  which  the  law  gives  for  the  recovery 
of  it.  If  he  be  actually  evicted  by  a  person  claiming  under  a 
title,  or  if  the  lessor,  or  those  claiming  under  him,  or,  as  in  this 
ease,  the  trustees  under  the  1,000  years'  term,  had  entered  upon 
the  plaintiff,  that  would  be  a  good  answer  to  the  avowry ;  but  in 
the  present  case  there  is  not  even  a  judgment  in  the  ejectment, 
but  only  an  action  brought.  And,  there  being  no  eviction,  or 
re-entry,  or  surrender  of  the  term,  the  lease  is  in  existence,  and 
there  is  nothing  to  prevent  the  defendant  from  avowing. 

There  is  a  very  short  abstract  of  the  avowry  in  the  special 
case:  it  is  not  stated  for  what  length  of  time  the  claim  is 
made ;  but  it  is  to  be  collected,  from  the  amount  found  by  the 
verdict,  that  it  is  for  a  year :  but  this  defendant  can  only  claim 
for  half  a  year  ;  for  the  ^trustees  did  not  assign  to  him  till  after  [  *h16  ] 
half  a  year's  rent  had  become  due. 

Judgment  to  he  entered  fm'  the  defendant^  for  75Z.  (l). 

(1)  A  aummons  was  obtained  after  as  to  the  sum.  In  the  same  Term, 
Term,  to  shew  cause  why  the  rule  January  28th,  R.  V,  Richards  shewed 
for  judgment  should  not  be  amended ;  cause,  and  contended  that  the  rule 
and,  on  the  hearing  before  Little-  complained  of  was  a  judgment  of  the 
dale,  J.  the  defendant  urged  that  Court  upon  the  matter  submitted  to 
the  rule  ought  to  have  been  to  enter  them,  and,  even  if  erroneous,  could 
judgment  for  150/.  and  not  75/.  But,  not  be  altered  after  the  Term ;  and 
it  being  contended  on  the  other  side  that  the  delay  of  the  party  to  enter 
that  the  rule  of  Ck)urt  cotdd  not  be  up  judgment  on  the  rule  could  not 
altered  by  a  Judge  at  Chambers,  enlarge  the  power  of  the  Court;  to 
LrrTLEDALE,  J.  dismissed  the  siun-  this  it  was  answered  that,  no  judg- 
mons.  On  the  first  day  of  Hilary  ment  having  been  entered  up,  a  mere 
Tenn,  18:16  (no  judgment  having  rule  for  judgment  might,  under  the 
been  entered  up),  Whateley  obtained  circumstances,  be  altered.  Mellish 
a  role  nisi  for  amending  the  rule  of  v.  Richardson  in  error,  7  B.  &  C.  819, 
November  23rd,  Littledale,  J.  was  referred  to. 
observing  that,  upon  reference  to  The  CoirBT(Lord  Dbwman,  Oh.  J., 
the  potUa  and  to  the  statement  in  Littledale,  Williams,  and  Cole- 
the  case,  there  was  no  doubt  that  the  bidoe,  JJ.)  made  the  rule  for  amend- 
last-mentioned  rule  was    erroneous  ing  absolute,  on  payment  of  costs. 
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1836.  ALLENBY  v.  PROUDLOCK  and  STOKER. 

A'or.  22. 
(4  Adol.  &  EUis,  326—330 ;  8.  C.  5  N.  &  M.  636 ;  5  L.  J.  (N.  S.)  K.  B.  45.) 

r  326  1 

*-         -'  In  trespass  quare  clatuum  fret/it,  defendant  pleaded  to  the  whole 

action,  (1.)  Not  guilty;    (2.)  Soil  and  freehold;    (3.)  Private  right  of 

way ;  (4.)  Public  right  of  way.     By  order  of  Nisi  Prius,  the  cause  was 

referred  to  a  barrister,  the  costs  to  be  in  his  discretion,  and  to  be 

recovered  as  if  they  were  costs  in  the  cause.     The  fourth  issue  was 

withdrawn  from  the  cause  by  consent ;  but  the  arbitrator  was  to  decide 

on  the  costs  of  the  cause  as  if  it  had  remained.    The  arbitrator  awarded 

that  the  verdict  on  the  first  and  second  issues  should  be  entered  for  the 

plaintiff,  with  nominal  damages,  and  the  third  for  the  defendant ;  and 

that  the  plaintiff  should  pay  the  defendant  his  costs  in  the  cause,  such 

payment  to  be  made  on  the  expiration  of  fourteen  days  from  the 

taxation. 

Held,  that  the  plaintiff  was  entitled  to  his  costs  on  the  first  and  second 

issues,  and  that  each  party  was  to  bear  his  own  costs  of  the  fourth  issue ; 

the  award  being  tantamount  to  a  direction  that  the  costs  in  the  cause 

should  abide  the  event  of  the  cause. 

Trespass  quare  clamum  /regit ;  the  declaration  bearing  date 
before  the  first  day  of  Easter  Term,  4  Will.  IV.  Pleas  (to  the 
whole  action),  first,  not  guilty;  secondly,  that  the  locus  vi  qtio 
was  the  soil  and  freehold  of  the  defendant  Proudlock,  wherefore 
he,  in  his  own  right,  and  Stoker  as  his  servant,  &c. ;  thirdly, 
a  similar  justification  under  a  right  of  way  in  the  defendant 
Proudlock,  in  respect  of  a  close  in  his  occupation ;  fourthly,  that 
the  loom  in  quo  was  a  public  highway.  The  replication  joined 
issue  on  the  first  plea,  and  traversed  the  matter  of  the  three 
other  pleas,  on  which  traverses  the  defendants  joined  issue. 
On  the  trial  before  Taunton,  J.,  at  the  York  Spring  Assizes, 
1834,  the  cause  was  referred  to  a  barrister,  with  power  to  order 
a  verdict  for  the  plaintiff,  or  a  nonsuit,  or  a  verdict  for  the 
defendant;  but  the  fourth  plea  was  withdrawn  by  consent. 
The  arbitrator  was  to  have  power  to  direct  what  should  be  done 
by  either  party,  and  what  road  the  defendant  Proudlock  should 
have.  The  costs  of  the  cause,  and  of  the  reference,  were  to 
be  in  the  discretion  of  the  arbitrator,  who  was  also  to  hear,  and 
decide  on  the  costs  of  the  cause,  as  if  the  fourth  plea  remained. 
The  costs  awarded  by  the  arbitrator  were  to  be  taxed  by  the 
proper  officer,  and  to  be  recovered,  if  necessary,  as  if  they  were 
[  *327  ]  costs  in  the  cause.  The  arbitrator  awarded  ^that  a  verdict 
should  be  entered  for  the  defendants  on  the  third  issue ;  and 
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for  the  plaintiff  on  the  first  and  second  issues,  with  la.  damages  allenbt 
on  each  ;  and  that  the  plaintiff  should  pay  the  defendants  their  proudlook. 
costs  in  the  cause,  and  the  costs  of  the  reference  and  award, 
to  be  taxed  by  the  proper  officer ;  such  payment  to  be  made  on 
the  expiration  of  fourteen  days  from  the  taxation  thereof.  The 
award  then  directed  that  Proudlock  should  have  a  road, 
described  in  the  award,  in  respect  of  his  close  named  on  the 
third  plea. 

The  postea  was  drawn  up  for  the  plaintiff  on  the  first  two 
issues,  with  1«.  damages  on  each,  and  for  the  defendants  on 
the  third  issue ;  the  fourth  issue  was  not  noticed. 

The  defendants,  on  going  before  the  Master  to  tax  their  costs, 
contended  that  the  award  entitled  them  to  the  costs  of  all  the 
issues  as  costs  in  the  cause,  notwithstanding  the  finding  for  the 
plaintiff  on  the  first  and  second  issues.  But  the  Master  was 
of  opinion  that  they  should  be  apportioned,  according  to  [Rules 
of  Court.]  For  the  purpose,  however,  of  his  receiving  the 
direction  of  the  Court,  Alexander  obtained  a  rule  in  this  Term 
(November  3rd)  calling  upon  the  plaintiff  to  shew  cause  why  the 
postea  should  not  be  amended  pursuant  to  the  award,  or  why  it 
should  not  be  referred  to  the  Master  to  tax  the  defendants  their 
general  costs  under  the  award. 

[The  rule  having  been  argued :] 

Lord  Dbnman,  Ch.  J. :  [  H29  ] 

The  fourth  issue  was  withdrawn  from  the  consideration  of  the 
arbitrator,  except  that  he  was  to  determine  the  costs  as  if  it  had 
remained.  He  cannot  be  supposed  to  have  considered  the  costs 
on  this  issue,  which  was  taken  out  of  the  cause,  as  costs  in  the 
cause  (1)  ;  and,  had  he  meant  to  give  them  to  either  party,  he 
would  have  said  so.  Each  party  is  therefore  *left  to  pay  his  [  •s-^o  ] 
own  costs  of  this  issue.  Then,  as  to  the  costs  of  the  cause, 
we  think  that  the  Master  should  allow  them  to  the  plaintiff 
on  the  two  issues  found  for  him ;  and  to  the  defendants  on  the 
third ;  for  in  our  opinion  the  arbitrator's  meaning  was,  that 
the  defendants  should  have  the  costs  in  the  same  way  as  they 
(1)  See  Vallavce  v.  Amw«,  1  Cr.  &  M.  856;  3  Tyr.  865. 
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Alleniy      would  have  had  them  if  the  issues  had  been  similarly  found 
pboudlock.   on  a  trial. 

Pattbson,  J.  : 

The  arbitrator  had  absolute  power.  If  he  meant  the  plaintiff 
or  defendants  to  have  the  costs  of  the  fourth  issue,  he  should 
have  said  so.  I  think,  therefore,  that,  as  to  this  issue,  we  must 
leave  each  party  to  bear  his  own  costs.  As  to  the  issues  found 
against  the  defendants,  he  meant  the  plaintiff  to  have  the 
costs  of  them;  for  he  leaves  the  defendants  to  their  costs  in 
the  cause. 

Williams  and  Coleridge,  JJ.  concurred. 

Refei-red  to  the  Master  to  tax  the  plaintiff  his  costs 
of  the  first  and  second  issues ;  and  to  tax  tJte 
defendants  their  costs  of  the  third  issue;  and 
ordered  that  the  Mast<rr  disallow  to  either  party 
the  costs  of  the  fourth  issue :  and,  further, 
that  no  costs  be  alUnced  to  either  party  of  this 
a])plication. 


1836.  MOSCATI  V.  LAWSON. 

yor.  23. 
(4  Adol.  &  Ellis,  331—^32.) 

r  331  1 

^         -*  On  a  trial  in  the  Exchequer,  a  juror  was  withdrawn  by  consent. 

Afterwards  plaintiff  sued  defendant  in  this  Court  for  the  same  cause  of 
action.  This  Com*t  stayed  the  proceedings  as  being  contrary  to  good  faith : 
although  the  plaintiff,  who  had  conducted  the  first  cause  for  himself, 
and  was  not  a  lawyer,  deposed  that  he  did  not  know  that  the  arrangement 
would  dehar  him  from  hringing  a  second  action. 

The  plaintiff  declared  against  the  defendant,  in  the  Court' of 
Exchequer,  for  publishing  a  libel  concerning  him,  to  which 
the  defendant  pleaded  a  justification.  The  cause  was  tried  in 
February  last,  at  Westminster,  before  Alderson,  B.  The  plaintiff, 
who  was  not  a  lawyer,  conducted  his  own  cause.  The  publica- 
tion was  proved ;  and  the  defendant  called  evidence  in  support 
of  his  plea.  The  plaintiff  then  commenced  his  reply,  in  the 
course  of  which  the  learned  Judge  suggested  that  a  juror  should 
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be  withdrawn,  to  which  both  parties  agreed.  Nothing  was  said  Mo8oa.ti 
as  to  another  trial,  or  a  fresh  action.  Subsequently  the  plaintiff  lawson. 
commenced,  in  this  Court,  a  fresh  action  against  the  defendant, 
for  the  same  publication.  In  this  Term,  Sir  John  Campbell, 
Attorney-General,  obtained  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  proceedings  should  not  be  staid,  on  the 
ground  that  the  action  was  brought  contrary  to  good  faith.  In 
opposition  to  the  rule,  the  plaintiff  made  affidavit  that,  when  he 
consented  to  withdraw  a  juror,  he  did  not  understand  that  the 
arrangement  would  debar  him  from  bringing  a  fresh  action. 

Sir  F.  Pollock  and  Petersdorff  now  shewed  cause  against 
the  rule,  which  was  supported  by  Sir  John  Campbell,  Attorney- 
General,  and  Piatt. 

Lord  Denman,  Ch.  J. : 

This  rule  must  be  made  absolute.     A  party  who  consents  to 
such  an  arrangement  is  *bound  by  it :  he  should  take  care  to       [  *332  ] 
have  the  effect  of  it  explained  to  him  before  he  enters  into  it. 

Patteson,  Williams,  and  Coleridge,  JJ.  concurred. 

Rule  absolute. 


BIDDLECOMBE  r.  BOND.  i835. 

(4  AdoL  &  Ellis,  332—338;  S.  C.  5  N.  &  M.  621 ;  o  L.  J.  (N.  S.)  K.  B.  47.)         ''"^^' 

Defendant  gave  a  warrant  of  attorney  to  plaintiff  to  secure  the  pay-  L  332  J 
ment  of  a  debt  by  instalments.  Shortly  before  the  first  instalment  was 
due,  defendant  told  plaintiff  that  he  feai-ed  he  could  not  meet  it,  and 
that,  unless  time  was  given  him,  he  would  make  over  his  effects  for  the 
benefit  of  his  creditors.  An  agreement  was  then  entered  into  between 
plaintiff  and  defendant,  that  defendant  should  give  his  acceptance  for  a 
part,  and  pay  the  rest  by  instalments  according  to  his  ability,  so  as  to 
discharge  all  before  April  Ist,  1836 ;  and  that  plaintiff  should  not  enter 
up  judgment  unless  defendant  should  dispose  of  his  business  or  become 
bankrupt  or  insolvent. 

Defendant  paid  the  acceptance  when  due.  Afterwards,  and  before 
April  Ist,  1836,  defendant  asked  plaintiff  to  make  him  a  bankrupt,  in 
order  to  relieve  him  from  his  difficulties,  and  said  that  he  could  not  pay  20«. 
in  the  pound,  and  that  his  assets  were  20U/.,  and  his  debts  300/. 

Held,   that  plaintiff  might  enter  up  the  judgment  and  take  out 
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BlDDLB- 
COMBE 

r. 
Bond. 


[  'SSS  ] 


execution,  defendant  appearing  to  be  insolvent  in  the  sense  contemplated 
in  the  agreement :  and  that  the  facts  above  stated  did  not  shew  that 
plaintiff,  at  the  time  of  the  agreement,  knew  defendant  to  be  insolvent 
in  that  sense. 

The  expression  **  becoming  insolvent'*  means  a  general  inability  to  pay 
debts,  and  does  not  signify  taking  the  benefit  of  the  Insolvent  Debtors' 
Act,  imless  the  context  so  restrains  it. 

The  defendant  gave  the  plaintiff  a  warrant  of  attorney  to 
confess  judgment,  with  a  defeazance,  stipulating  for  the  payment 
of  170i.  by  three  equal  instalments  on  certain  days.  Shortly 
before  the  first  instalment  became  due,  the  defendant  informed 
the  plaintiff  that  he  feared  he  should  not  be  able  to  meet  it, 
and  that,  unless  the  plaintiff  gave  him  farther  time,  he  would 
make  over  his  effects  for  the  general  benefit  of  his  creditors. 
It  was  then  agreed  that  the  defendant  should  give  the  plaintiff 
his  acceptance  for  SOL  at  three  months,  which  was  done,  and  a 
written  agreement  was  signed  by  the  two  parties,  whereby,  after 
reciting  the  giving  of  the  warrant  of  attorney  to  secure  *170/., 
it  was  agreed  that,  in  consideration  of  302.  to  be  paid  by  the  defen- 
dant to  the  plaintiff  in  pursuance  of  his  acceptance,  and  of  his 
agreeing  to  pay  the  further  sum  of  26Z.  on*  or  before  the  29th  of 
September  then  next,  and  the  remainder  of  the  debt  by  instalments 
of  various  small  sums  according  to  his  ability,  so  that  the  whole 
should  be  discharged  on  or  before  April  1st,  1836,  the  plaintiff 
should  not  enter  up  judgment  on  his  warrant  of  attorney,  imless 
the  defendant  should  in  the  mean  time  have  disposed  of  his  busi- 
ness, or  unless  he  should  ''have  become  bankrupt  or  insolvent;" 
but  otherwise  it  should  remain  in  full  force.  This  agreement 
was  executed  March  30th,  1835.  The  defendant  paid  the  30/. 
on  his  acceptance. 

About  the  end  of  June,  1835,  the  defendant  requested  the 
plaintiff  to  make  him  a  bankrupt,  in  order  to  relieve  him  from 
his  difficulties;  and,  a  few  days  after,  the  defendant,  being 
asked  by  the  plaintiff  how  much  in  the  pound  he  could  pay 
if  he  compounded  with  his  creditors,  said  that  20a.  in  the 
pound  was  out  of  the  question ;  that  his  stock  and  book  debts 
amounted  to  about  2002.,  and  that  he  owed  full  300/. ;  and  he 
then  again  urged  the  plaintiff  to  make  him  a  bankrupt.  On  the 
7th  of  July,  the  plaintiff  caused  judgment  to  be  entered  up ;  and 
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a  writ  of  ^fieH  facias  issued  on  the  same  day,  under  which  the 
sheriff  made  a  levy  on  the  8th  of  July. 

The  defendant  then  applied  to  Williams,  J.,  at  Chambers,  to 
have  the  judgment  and  execution  set  aside  for  irregularity,  upon 
his  affidavit,  in  which,  after  setting  forth  the  warrant  of  attorney 
and  the  agreement,  he  deposed  that  he  had  paid  his  acceptance 
at  maturity,  that  he  had  not,  since  the  date  of  the  agreement, 
disposed  of  his  business,  become  bankrupt,  applied  for  or 
obtained  *the  benefit  of  any  Act  for  the  relief  of  insolvent 
debtors,  or  made  a  declaration  of  insolvency  in  the  London 
Gazette ;  that  he  had  not  made  any  composition  with  his 
creditors,  or  assignment  for  their  benefit  of  his  goods  and 
effects,  nor,  to  the  best  of  his  knowledge,  done  any  other  thing 
whatsoever  that  would  denote  or  imply  that  he  had  not  the 
means  of  paying  and  discharging  his  just  debts;  and  that, 
according  to  the  best  of  his  knowledge  and  belief,  his  pecuniary 
circumstances  and  credit  were  at  the  time  of  the  issuing  of  the 
writ  in  a  better  state  than  at  the  date  of  the  agreement.  In 
answer,  the  plaintiff  made  aflBdavit  of  the  facts  before  men- 
tioned. The  learned  Judge  ordered  the  judgment  and  execution 
to  be  set  aside  for  irregularity.  In  this  Term,  Erie  obtained  a 
rule  to  shew  cause  why  the  order  should  not  be  set  aside. 

Hodges  now  shewed  cause  on  affidavits  setting  out  the  facts 
before  stated.     *     *     * 

Erie,  contra,     *     *     ♦ 

Lord  Denman,  Ch.  J. : 

It  is  contended  that  the  word  "  insolvent,"  as  used  in  the 
agreement,  must  be  restrained  to  such  an  insolvency  as  would 
be  shewn  by  the  party  taking  the  benefit  of  the  Act  for  the 
Relief  of  Insolvent  Debtors,  inasmuch  as  the  word  occurs  in 
company  with  "  bankrupt."  We  cannot  so  restrain  it.  But 
then  it  is  contended  that  the  plaintiff,  at  the  time  of  the  agree- 
ment, knew  that  the  defendant  was  in  insolvent  circumstances, 
in  the  wider  sense.  We  think  that  does  not  appear:  it  does 
not  follow,  from  any  thing  which  took  place,  that  the  plain- 
tiff believed  that  the  defendant  would  be  ultimately  unable  to 
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satisfy  the  demands  against  him :  and  such  a  belief  would, 
indeed,  be  inconsistent  with  the  plaintiff's  conduct.  The  agree- 
ment has  therefore  not  been  violated,  and  the  rule  must  be 
made  absolute. 


Pattbson,  J. : 

I  am  of  the  same  opinion.  It  would  require  a  very  strong 
case  to  shew  that  the  moaning  of  the  word  was  restrained  to 
taking  the  benefit  of  the  Act.  If  the  context  does  not  shew 
something  to  induce  us  to  put  such  an  interpretation  on  the 
word,  we  must  hold  it  to  be  intended  of  a  general  inability  to 
pay  debts. 

Williams,  J.  concurred. 

[  .S38  ]        Coleridge,  J. : 

I  am  of  the  same  opinion.  The  burthen  of  proof  is  on  the 
defendant,  who  owes  money  for  which  he  has  given  a  warrant 
of  attorney,  and  seeks  to  preclude  the  plaintiff  from  the  ordinary 
remedy.  If  he  can  oust  the  plaintiff  from  that  remedy,  he  must 
do  it  by  shewing  that  the  proceeding  is  contrary  to  good  faith. 
The  word  **  insolvent "  may  have  the  general  meaning  which 
the  plaintiff  seeks  to  give  it :  the  defendant  is  to  shew  that  it 
cannot  have  that  meaning,  which  he  has  not  done. 

Ride  ctbsolute. 


1835. 
N(>r.  24. 

[345] 


LANCASTER  v.  HEMINGTOK 

(4  Adol.  &  Ellis,  345—347  ;  S.  0.  5  N.  &  M.  538.) 

An  action  on  the  case  against  an  attorney,  for  negligently  preparing 
a  conveyance  of  land  to  the  plaintiff,  was  referred  to  an  arbitrator  with 
all  matters  in  difference.  The  plaintiff's  case  on  the  reference  was,  that 
many  words  in  the  deed  were  written  on  erasures,  which  were  not 
noticed  in  the  attestation  ;  that  the  deed  was  in  other  respects  incorrect 
and  improperly  prepared ;  and  that,  by  reason  thereof,  the  plaintiff  was 
prevented  from  mortgaging.  The  arbitrator  ordered  a  verdict  to  be 
entered  for  the  defendant,  and  awarded  that  it  was  proved  before  him 
that  the  erasures  in  the  conveyance  mentioned  in  the  pleadings,  were 
made  before  the  deed  was  executed.     On  motion  to  set  aside  the  awaid. 


VOL.  XLiii.]      1885.     K.  B.     4  AD.  &  EL.  345—346.  355 


on  the  f2^und  that  the  facts  therein  stated  did  not  warrant  a  finding  for     Lancastbb 
the  defendant :  ^• 

Held,  that  the  above  statement  of  fact  by  the  arbitrator  did  not  shew      kminoton. 
that  his  decision  proceeded  on  that  fact ;  and,  therefore,  that  no  ground 
appeared  for  reviewing  his  award. 

This  was  an  action  on  the  case  against  the  defendant  for  not 
having,  as  an  attorney  employed  by  the  plaintiff,  used  due  or  proper 
skill  and  care  in  preparing  a  conveyance,  from  one  Tranter  to 
the  plaintiff,  of  certain  lands  in  the  pleadings  mentioned.  At  the 
Warwick  Assizes  a  verdict  was  taken  for  the  plaintiff,  subject  to  a 
reference  as  to  the  verdict  and  all  matters  in  difference. 

The  arbitrator  made  his  award  of  and  concerning  the  matters 
referred,  as  follows.  "I  do  order  and  direct  that  the  verdict  and 
damages  entered  for  the  plaintiff  in  the  said  action  be  set  aside, 
and  that  the  verdict  in  the  said  action  shall  be  finally  entered  for 
the  defendant;  and  I  do  adjudge,  award,  and  declare,  that  it 
was  proved  before  me,  that  all  the  erasures  and  interlineations 
appearing  in  the  said  conveyance  in  the  pleadings  in  the  said 
action  mentioned,  and  which  bears  date  on  the  5th  day  of  April, 
1826,  were  made  before  the  said  conveyance  was  executed  by  any 
of  the  parties  thereto,  and  before  livery  of  seisin  of  the  land 
thereby  conveyed  was  made."  (Then  followed  a  direction  as  to 
the  costs  of  the  reference,  which  were  in  the  arbitrator's  dis- 
cretion.) *'  And  I  do  declare  that  no  other  matter  was  agitated 
by  the  said  parties  in  difference  before  me,  than  the  matter  in 
difference  in  the  said  action.     In  witness,"  &c. 

A  rule  nisi  was  obtained  in  this  Term  for  setting  aside  the  [  346  ] 
award,  on  the  ground  "  that  the  facts  found  by  the  arbitrator  in 
his  award  are  not  sufficient  to  warrant  a  finding  for  the  defen- 
dant; and  that  it  appears  from  the  said  award  that  the  arbitrator 
mistook  the  question  referred  to  him."  In  support  of  this  rule, 
the  attorney  who  attended  the  reference  for  the  plaintiff  swore 
that  he  on  that  occasion  produced  the  deed  of  April  5th  to  the 
arbitrator,  and  pointed  out  to  him  many  words  written  on 
erasures  (besides  interlineations)  without  any  notice  in  the 
attestation ;  that  the  land,  which  was  conveyed  as  three  pieces, 
was  incorrectly  described  in  the  habendum  and  indorsement  of 
livery  of  seisin  as  one  plot  only  ;  that,  independently  of  the  inter- 
lineations and  erasures,  the  deed  was  not  a  proper  conveyance 

23—2 
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Lancaster  and  that,  by  reason  of  its  being  improperly  prepared,  the  plain- 
Hkmington.  tiflf,  before  he  could  effect  a  mortgage,  was  obliged  to  procure 
another  conveyance  from  Tranter.  The  aflSdavit  further  set  out 
some  alleged  circumstances  of  suspicion,  with  respect  to  the 
execution  of  the  deed:  and  it  stated  that  the  plaintiff's  case 
before  the  arbitrator  rested,  not  merely  upon  the  erasures  having 
been  made  at  any  particular  time,  but  upon  the  deed  being  so 
negligently  and  unskilfully  prepared,  and  of  such  a  suspicious 
appearance,  that  no  one  could  be  advised  to  act  upon  it. 

Goulburn,  Serjt.,  now  shewed  cause : 

The  arbitrator  has,  in  general  terms,  awarded  a  verdict  to  be 
entered  for  the  defendant.  The  award  does  not  shew  that  the 
only  fact  considered  by  the  arbitrator  was  that  of  the  erasures 
being  made  before  or  after  execution  of  the  deed ;  and  to  go  into 
[  •847  ]  any  of  the  other  facts  would  be  *reviewing  the  case  upon  the  * 
merits.     The  Court  then  called  upon 

WaddingtoUy  contra  : 

The  whole  context  of  the  award  shews  that  the  fact  found  by 
the  arbitrator  was  the  ground  of  his  decision.  He  was  not 
called  upon  to  state  any  fact.  The  award,  in  speaking  of 
erasures  in  the  conveyance,  refers  to  the  pleadings ;  the  Court, 
therefore,  will  look  at  the  pleadings,  and  see  how  the  fact  found 
bears  upon  the  question  raised  by  them. 

Lord  Denman,  Ch.  J. : 

I  think  not.  Supposing  that  the  arbitrator  has  mistaken  the 
law,  he  has  stated  nothing  on  his  award  which  shews  him  to 
have  done  so.  Some  of  the  parties  may  have  wished,  for  the  sake 
of  character,  that  he  should  give  his  opinion  as  to  the  erasures. 
He  was  not  bound  to  state  any  thing  on  that  subject ;  but  I  think 
we  are  not  called  upon  to  say  that  his  finding  of  a  particular 
fact  shews  that  he  made  it  the  ground  of  his  decision.  Then,  if 
there  has  been  any  mistake,  it  is  one  which  we  cannot  arrive  at 
without  going  into  the  merits.     The  rule  must  be  discharged. 

Williams  and  Coleridge,  JJ.  concurred. 

Ride  discharged. 
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PAYNE  AND  Another  v.  CHAPMAN.  isss. 

Nov.  25. 
(4  Adol.  &  Ellis,  364—3650  

A  certificated  bankrupt,  being  arrested  on  a  ca.  ml,  for  a  debt  proveable         1-  *^  J 
under  the  commission,  paid  the  money  under  a  protest,  stating  his  bank- 
ruptcy and  certificate,  and  warning  the  sheriff  that  he  should  apply  to 
the  Court  to  have  the  money  paid  back : 

Held,  that  this  was  not  sudi  a  payment  of  money  under  legal  process, 
with  knowledge  of  the  facts,  as  precluded  the  bankrupt  from  recovering 
back  the  money. 

The  defendant,  a  certificated  bankrupt,  was  arrested  on  a  ca.  sa. 
at  the  suit  of  the  plaintififs,  for  a  debt  of  18/.  proveable  under  the 
commission.  To  obtain  his  liberty,  he  paid  the  debt  and  costs 
into  the  hands  of  the  officer,  but  delivered  to  him  at  the  same 
time  a  written  notice  to  the  sheriff,  stating  that  he  was  not  liable 
to  the  arrest,  by  reason  of  the  bankruptcy  and  certificate ;  that 
he  protested  against  such  arrest ;  that  he  had  claimed  his  dis- 
charge, which  being  refused,  he,  with  that  notice,  deposited  the 
sum  claimed  for  debt,  costs,  &c.,  protesting  against  the  right  to 
demand  them ;  and  that  he  warned  the  sheriff  not  to  pay  over 
any  of  the  money,  it  being  his  intention  to  dispute  the  claim  to 
it,  and  to  apply  to  the  Court  or  a  Judge  that  it  might  be  returned. 
The  sheriff  kept  the  money  in  his  hands.  A  rule  was  obtained 
in  this  Term,  calling  on  the  sheriff  and  the  plaintiffs  to  shew 
cause  why  the  18Z.  should  not  be  paid  over  to  the  defendant. 
By  the  affidavits  in  answer,  it  appeared  that  the  writ  had  been 
issued  before  the  certificate  was  allowed :  that  the  defendant 
kept  himself  secreted  until  he  had  obtained  the  certificate ;  and 
that,  three  days  afterwards,  he  put  himself  in  the  way  of  the 
officer,  for  the  purpose,  as  was  alleged,  of  being  arrested,  and 
of  subjecting  the  plaintiffs  to  costs.  Upon  the  arrest  he  produced 
his  certificate,  and  claimed  to  be  discharged. 

Croivder,  for  the  plaintiffs,  and  «7.  Henderson  for  the  sheriff, 

now  shewed  cause,  and  contended  that  the  defendant  *ought  to       [  ^365  ] 

have  applied  for  his  discharge  under  stat.  6  Geo.  IV.  c.  16,  s.  126; 

and  that,  not  having  done  so,  and  having  paid  the  money  under 

legal  process,  with  full  knowledge  of  the  facts,  he  could  not  now 

recover  it  back,  as  to  which  point  they  relied  on  Hamlet  v. 

Richardson  (l). 

(1)  35  B.  B.  653  (9  Bing.  644). 
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Paynb       Per  Curiam  (i),  (stopping  Sir  W.  W.  FoUett)  : 

r. 

Chapmak.  T'his  is  not  the  case  of  a  party,  with  knowledge  of  the  facts, 
paying  money  under  legal  process,  as  in  Hamlet  v.  Uich<irdson\2)y 
for  the  defendant  here  paid  it  under  a  protest,  by  which  he  said, 
in  effect,  that,  if  the  sheriff  was  not  entitled  to  take  it,  it  must 
be  paid  back. 

Rule  absolute. 


^  TICKLE  V.  BROWN  (3). 

[  369  (4  Add.  &  Ellis,  369—384  ;  S.  C.  6  N.  &  M.  230 ;  1  H.  &  W.  769;  5  L.  J. 

(N.  S.)K.  B.  119.) 

The  words  **  enjoyed  by  any  person  claiming  right,"  applied  to  ease- 
ments, in  stat.  2  &  3  Will,  IV.  c.  71,  s.  2,  and  **  enjoyment  thereof  as 
of  right,"  in  e.  5,  mean  an  enjoyment  had,  not  secretly  or  by  stealth,  or 
by  tacit  sufferance,  or  by  permission  asked  from  time  to  time,  on  each 
occasion,  or  on  many ;  but  an  enjoyment  had  openly,  notoriously,  udth- 
out  particular  leave  at  the  time,  by  a  person  claiming  to  use  without 
danger  of  being  treated  as  a  trespasser,  as  a  matter  of  right,  whether  the 
right  so  claimed  shall  be  strictly  legal,  as  by  prescription  and  adverse 
user,  or  by  deed,  or  shall  have  been  mei'ely  lawful  so  far  as  to  excuse 
a  trespass. 

To  a  plea  of  forty  or  twenty  years'  enjojTiient  of  a  way,  a  licence,  if  it 
cover  the  whole  time,  must  be  pleaded. 

But  a  parol  or  other  licence,  given  and  acted  on  during  the  forty  or 
twenty  years,  may  be  proved  under  a  general  traverse  of  the  enjoyment 
as  of  right :  and  this,  whether  the  licence  be  granted  for  a  single  time 
of  using,  or  for  a  definite  period. 

Sembfc,  that,  where  issue  is  joined  on  the  allegation  of  an  interruption 
acquiesced  in,  the  party  alleging  the  interruption,  having  proved  a  non- 
user  during  part  of  the  time,  may,  in  order  to  shew  that  such  non-user 
was  not  a  voluntar}^  forbearance,  give  evidence  that,  two  years  before  the 
non-user  commenced,  the  party  claiming  the  way  paid  a  consideration 
for  being  allowed  to  iise  it. 

Trespass.     The   first  count  was  for   assaulting  and  beating 

the  plaintiff's  servant ;    the  second  count  was  for  assaulting, 

i;  •370  ]       beating,  and   imprisoning   the   servant ;    *the  third  count  was 

for  beating,  illtreating,  keeping,  and  detaining   the  plaintiff's 

(1)  Lord  Denman,  Ch.  J.,  Patte-  which  the  judgment  of  the  Court  of 
son,  Williams,  and  Coleridge,  JJ.  Appeal  in  HoUins  v.    Vernty  (1884) 

(2)  35  R.  ii.  653  (9  Bing.  644).  13  Q.  B.  D.  304,  307,  53  L.  J.  Q.  B. 

(3)  This  case  has  been  frequently  430,  432,  may  serve  as  an  example, 
cited  in  subsequent  judgments,   of  — B.  C. 
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horse ;  the  fourth  count  was  for  taking  and  carrying  away  goods  Ticklb 
and  chattels  of  the  plaintiff,  and  converting  and  disposing  thereof  brown. 
to  the  defendant's  use. 

First  plea,  Not  guilty. 

Second  plea,  to  the  first,  second,  and  third  counts,  and  as  to 
taking  and  carrying  away  certain  of  the  goods  and  chattels,  that 
the  defendant  was  possessed  of  a  close,  and  that  the  plaintiff  and 
his  servant  attempted  to  pass  over  it  with  the  horse,  which  was 
then  carrying  the  goods  and  chattels,  and  had  driven  and  ridden 
him  over  a  part,  against  the  will  of  the  defendant ;  and  the 
defendant  justified  the  trespasses  in  defence  of  the  possession  of 
the  close.  BepUcation,  that  long  before,  and  at  the  times  when 
&c.  the  plaintiff  was,  and  from  thence  hitherto  has  been,  and 
still  is,  occupier  of  certain  land  near  the  said  close ;  and  that 
the  plaintiff,  while  he  was  such  occupier,  and  the  other  occupiers, 
have  respectively,  for  and  during  the  whole  period  of  forty  years 
next  before  the  commencement  of  this  suit,  used  and  actually 
enjoyed,  as  of  right  and  without  interruption,  a  certain  way, 
onto,  into,  through,  and  over  the  defendant's  close  (which  way 
was  described  in  the  replication) ;  and  the  said  plaintiff  having 
occasion  &c.  (justifying  the  act  of  the  plaintiff  and  his  servant, 
mentioned  in  the  second  plea,  in  virtue  of  the  right  of  way)  ; 
and  thereupon  the  defendant  of  his  own  wrong  &c.  Eejoinder, 
that  the  plaintiff  and  divers  of  the  others  occupiers  of  the  lands, 
whilst  they  were  occupiers,  and  during  the  said  period  of  forty 
years,  to  wit,  on  the  1st  of  January,  1797,  and  on  divers  *other  f  *^^^  ] 
days  and  times  between  that  day  and  the  commencement  of  this 
suit,  were  interrupted  in  the  use  and  enjoyment  as  of  right  of  the 
way  in  the  replication  mentioned,  and  the  parties  so  interrupted 
submitted  to  and  acquiesced  in  the  interruptions  for  the  space 
of  one  year  and  more  after  they  had  notice  thereof,  and  of  the 
persons  making  the  same,  and  while  the  parties  so  interrupted 
were  occupiers,  &c.  Verification.  The  surrejoinder  traversed 
the  interruption  and  acquiescence  in  manner  and  form,  &c. 
Similiter. 

Third  plea,  to  the  third  count,  that  the  plaintiff  and  his 
servant  were  attempting  to  drive  and  ride  the  horse  over  a  part 
of  the  defendant's  close,  &c. ;  and  the  plea  justified  the  trespass 
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Tickle       in  defence  of  the  possession  of  the  close.     Replication,  as  the 

Brown.  replication  to  the  second  plea,  mutatis  mutandis.  Bejoinder,  that 
the  plaintiff  and  his  servant  were  attempting  to  drive  and  ride 
the  horse  over  a  certain  part  of  the  close  in  a  north-easterly 
line  and  direction  from  &c.  (describing  the  direction),  which  are 
the  same  trespasses  committed  by  the  plaintiff  and  his  servant, 
mentioned  in  the  second  plea ;  and,  further,  that  the  plaintiff 
and  the  other  occupiers  of  the  said  lands  have  not  respectively,  for 
and  during  the  full  period  of  forty  years  next  before  the  com- 
mencement of  this  suit,  used  and  actually  enjoyed,  as  of  right,  any 
such  way  &c.  in  the  line  and  direction  hereinbefore  mentioned. 
Verification.  Surrejoinder,  that  the  plaintiff  and  other  occupiers 
have,  for  and  during  the  full  period  &c.,  used,  &c.,  the  said 
way,  &c.,  over  the  said  close  in  the  line  and  direction  mentioned 
in  the  rejoinder.     Similiter. 

On  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  Devonshire 
Summer  Assizes,  1884,  the  trespasses  were  proved,  and  primu 

[  *372  ]  facie  evidence  of  the  enjoyment  of  the  way  for  *forty  years  was 
also  given.  The  defendant  proved  that,  about  the  year  1800, 
the  close  was  ploughed  up  for  tillage,  and  that,  while  it  was 
under  tillage,  which  was  for  three  or  four  years,  the  way  had 
not  been  used  ;  and  the  plaintiff's  counsel  having  suggested  that 
this  was  merely  an  abstinence,  by  the  parties  entitled  to  use  it, 
for  the  convenience  of  the  owner  of  the  close,  the  defendant  pro- 
posed to  ask  a  witness  whether  Id.  a  year  had  not  been  paid,  in 
1798,  by  the  occupiers  of  the  land  in  right  of  which  the  way  was 
claimed,  for  the  use  of  the  way.  The  plaintiff's  counsel  objected 
that  this  evidence  could  not  be  given,  under  stat.  2  &  8  Will.  IV. 

[  '373  ]  c.  71,  s.  5.  The  Lord  Chief  Justice  rejected  the  *evidence. 
Evidence  was  also  offered  of  declarations  made  by  occupiers  of 
the  same  land,  antecedently  to  the  close  being  under  tillage,  that 
they  were  not  entitled  to  use  the  way  except  by  permission  of 
the  owners  of  the  close.  This  was  objected  to,  and  excluded. 
Verdict  for  the  plaintiff  on  all  the  issues.  In  Michaelmas  Term, 
1884,  Coleridge,  Serjt.  obtained  a  rule  to  shew  cause  why  a  new 
trial  should  not  be  had,  on  the  ground  of  the  rejection  of  evidence 
of  the  payment,  and  also  of  the  rejection  of  evidence  as  to  the 
declarations,  so  far  only  as  the  admissibility  of  such  evidence 


VOL.  xun.]     1886.     K.  B.     4  AD.  &  EL.  378—881.  861 

could  be  shewn  by  virtue  of  the  statute:  but  the  rule  was  refused,       Tickle 
so  far  as  it  was  applied  for  on  the  ground  that  the  declarations       bbown. 
of  the   occupiers,  unaccompanied   by   any  act,   were  evidence 
independently  of  the  statute. 
In  Michaelmas  Term  last,  on  the  18th  and  19th  of  November  (i), 

'After  argument,  the  Court  took  time  for  consideration.] 

Lord  Denman,  Ch.  J,,  in  this  Term,  February  1st,  delivered  the        [  380  ] 
judgment  of  the  Court.     After  having  stated  the  pleadings, 
his  Lordship  proceeded : 

At  the  trial,  it  was  proposed,  on  the  part  of  the  defendant,  to 
shew  that  a  parol  agreement  had  been  made,  and  consideration  • 
paid  for  passing,  in  the  year  1798.  This  evidence  was  offered 
on  the  first  issue  (2),  to  negative  the  enjoyment  for  forty  years  as 
of  right.  And  it  was  also  offered  on  the  second  issue  (3),  as  of 
itself  ^shewing  an  interruption  acquiesced  in,  or  at  all  events  as  [  *38i  ] 
explanatory  of  the  character  of  a  cessation  to  use  the  way  for 
four  years,  commencing  in  1800,  which  cessation  was  proved, 
and  ascribed  by  the  defendant  to  interruption,  but  by  the  plain- 
tiff to  a  voluntary  abstinence  from  user,  on  account  of  the  close 
l)eing  in  tillage.  The  evidence  was  rejected,  and  the  plaintiff 
had  a  verdict.  A  rule  nisi  for  a  new  trial  on  the  ground  of  that 
rejection  having  been  granted,  the  case  was  argued  in  last 
Michaelmas  Term. 

The  question  turns  upon  the  second  and  fifth  sections  of  stat. 
2  &  3  Will.  IV.  c.  71,  which  the  Court  is  called  upon  to  construe, 
with  reference  both  to  the  law  and  the  form  of  pleading ;  and, 
in  so  doing,  we  have  the  assistance  of  the  cases  of  Bright  v. 
Walker  (4),  and  The  Monmouthshire  Canal  Company  v.  Harford  (5), 
in  which  this  Act  of  Parliament  came  under  the  consideration  of 
the  Court  of  Exchequer. 

The  second  section  of  the  Act  is  in  the  following  words  (his 
Lordship   here  read  the   second   section  of  the  Act),  and    the 

(1)  Before  Lord  Denman,  Ch.  J.,         (3)  The  issue  on  the  second  plea. 
Patteson,  and  Williams,  JJ.     Cole-  (4)  40   E.  R.  536  (1   C.  M.  &  R. 

ridge,  J.  having  been  counsel  in  the  211  ;  4  Tyr.  502). 
cau«e,  took  no  part.  (5)  40   R.   R.  648  (1  C.  M.  &  R. 

(2}  The  issue  on  the  third  plea.  614  ;  5  Tyr.  68). 
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Tickle       fifth  section  in  the  following  (his  Lordship  here  read  the  fifth 

Bbown.       section). 

The  greatest  difficulty  arises  from  the  language  of  the  con- 
cluding paragraph  of  this  section,  and  more  particularly  from 
the  words  "  or  any  cause  or  matter  of  fact  or  of  law  not 
inconsistent  with  the  simple  fact  of  enjoyment.*'  As  all  these 
matters  are  required  to  be  specially  pleaded,  and  forbidden  to  be 
given  in  evidence  under  a  general  traverse  of  the  enjoyment  as 
of  right,  it  is  plain  that  they  are  treated  by  the  Legislature  as 

[  •382  ]  consistent  with  such  an  enjoyment ;  and  *as,  by  the  rules  of 
pleading  and  of  logical  reasoning,  every  allegation  by  way  of 
answer,  which  does  not  deny  the  matter  to  which  it  is  proposed 
as  an  answer,  is  taken  to  confess  it,  we  must  conclude  that  the 
Legislature  used  the  words  "  as  of  right "  in  such  a  sense,  as  that 
a  party  confessing  the  enjoyment  **  as  of  right  *'  for  forty  years 
or  twenty,  as  the  case  may  be,  may  account  for  and  avoid  the 
effect  of  it  by  alleging  in  the  one  case  a  consent  or  agreement, 
provided  it  be  by  deed  or  writing  (see  sect.  2),  and  in  the  other 
any  contract,  &c.  written  or  parol  (see  section  5).  It  follows  that 
the  words  **  as  of  right  "  cannot  be  confined  to  an  adverse  right 
from  all  time  as  far  as  evidence  shews ;  for,  if  they  were  so 
confined,  such  enjoyment,  once  confessed,  could  not  be  avoided 
by  replying  that  it  was  held  by  contract,  which  is  not  adverse. 
Again,  as  the  legal  right  to  a  way  cannot  pass  except  by  deed,  it 
is  plain  that  the  words  **  enjoyment  as  of  right  *'  cannot  be 
confined  to  enjoyment  under  a  strict  legal  right;  for  then  a 
**  consent  or  agreement  "  in  **  writing,"  not  under  seal,  of  which 
the  second  section  speaks,  could  not  account  for  such  enjoyment. 
The  words,  therefore,  must  have  a  wider  sense ;  and  yet  they 
must  have  the  same  sense  as  the  words  **  claiming  right  thereto  " 
in  the  second  section,  otherwise  there  will  be  incongruities  in  the 
construction  of  the  Act.  It  seems,  therefore,  that  the  "  enjoy- 
ment as  of  right  "  must  mean  an  enjoyment  had,  not  secretly  or 
by  stealth,  or  by  tacit  sufferance,  or  by  permission  asked  from 
time  to  time,  on  each  occasion  or  even  on  many  occasions  of 
using  it ;  but  an  enjoyment  had  openly,  notoriously,  without 
particular  leave  at  the  time,  by  a  person  claiming  to  use  it 
without  danger  of  being  treated  as  a  trespasser,  as  a  matter  of 
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right,  whether  strictly  *legal  by  prescription  and  adverse  user  or       Tickle 
by  deed  conferring  the  right,  or,  though  not  strictly  legal,  yet       bbowv. 
lawful  to  the  extent  of  excusing  a  trespass,  as  by  a  consent  or       [  *^^^  ] 
agreement  in  writing  not  under  seal,  in  case  of  a  plea  for  forty 
years,  or    by   such   writing  or   parol    consent    or    agreement, 
contract  or  licence,  in  case  of  a  plea  for  twenty  years.     Accord- 
ing to  this  view  of  the  Act,  a  licence  in  writing  must  be  replied 
to  a   plea   of  forty  years*   enjoyment,  if  it  cover   the   whole 
time,  and  the  same  of  a  parol  licence  in  case  of  a  plea  for 
twenty  years. 

But  it  was  argued  by  the  Attorney-General,  that  each  leave 
given,  in  case  of  permission  repeatedly  asked,  is  as  much  a 
consent  or  agreement  pro  hdc  vice  as  a  consent  or  agreement  for 
twenty  years,  and  therefore,  according  to  this  view  of  the  Act, 
ought  to  be  replied,  which  is  contrary  to  the  decision  of  The 
Monmouthshire  Canal  Company  v.  Harford  (l).  On  looking  at 
the  report  of  that  case,  we  find  that  the  decision  rests  on  this 
ground,  viz.,  that  the  asking  leave  from  time  to  time  within  the 
forty  or  twenty  years,  breaks  the  continuity  of  the  enjoyment  as 
of  right,  because  each  asking  of  leave  is  an  admission  that,  at 
that  time,  the  asker  had  no  right ;  and,  therefore,  the  evidence 
of  such  asking  within  the  period  is  admissible  under  a  general 
traverse  of  the  enjoyment  for  forty  or  twenty  years  as  of  right. 
To  this  ground  of  decision  we  quite  accede ;  and  it  will  follow 
that,  not  only  an  asking  leave,  but  an  agreement  commencing 
within  the  period,  may  be  given  in  evidence  under  the  general 
traverse,  notwithstanding  the  words  of  the  fifth  section ;  for  the 
party  cannot  and  does  not  *rely  on  it  as  an  answer  to  an  enjoy-  [  *384  ] 
ment  as  of  right  which  he  confesses,  nor  as  avoiding  any  such 
enjoyment  during  the  time  covered  by  the  agreement ;  but  as 
shewing  that  there  was  not,  at  the  time  when  the  agreement  was 
made,  an  enjoyment  as  of  right ;  and  so  the  continuity  is  broken, 
which  is  inconsistent  with  the  simple  fact  of  enjoyment  during 
the  forty  or  twenty  years. 

The  evidence  proposed  ought  therefore  to  have  been  received 
on  the  first  issue ;  and,  on  the  second,  it  may  also  have  been 

(1)  40  E.  E.  648  (1  C.  M.  &  E.  614 ;  5  Tyr.  68). 
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Tickle       admissible,  to  shew  that  the  cessation  to  use  was  by  reason  of 
Brown.       want  of  right,  and  not  from  voluntary  abstinence. 

The  rule  for  a  new  trial  must  therefore  be  made  absolute. 

Rule  absolute. 


A836.  REX  V.  GEORGE  HENRY  WARD,  Esquire  (1). 

Jan,  12.  J  V   / 
(4  Adol.  &  Ellis,  384—409 ;    S.  C.  6  N.  &  M.  38 ;   1  H.  &  W.  703  ;    5  L.  J. 

[884]  (N.  S.)K.  B.  221.) 

On  the  trial  of  an  indictment  for  a  nuisance  in  a  navigable  river  and 
common  King's  highway,  called  the  harbour  of  C,  by  erecting  an 
embankment  in  the  waterway,  a  finding  by  the  jury  that  the  embank- 
ment was  a  nuisance,  but  that  the  inconvenience  was  counterbalanced 
by  the  public  benefit  arising  from  the  alteration,  amounts  to  a  verdict 
of  Guilty. 

It  is  no  defence  to  such  an  indictment,  that,  although  the  work  be  in 
some  degree  a  hindrance  to  navigation,  it  is  advantageous,  in  a  greater 
degree,  to  other  uses  of  the  port. 

Indictment,  stating  that  the  Medina  river  was  an  ancient 
navigable  river  and  common  King's  highway  for  all  the  liege 
subjects,  &c.,  with  vessels,  boats,  &c.,  to  pass,  repass,  and 
navigate,  &c.,  and  that  the  defendant,  in  a  certain  part  thereof 
called  Cowes  harbour,  upon  the  soil  and  in  the  waterway  of  the 
[  'SSB  ]  said  *river  and  highway,  did  erect  and  continue  a  certain  build- 
ing of  stones,  &c.,  across  the  stream  and  waterway  of  the  said 
river,  by  reason  whereof  the  liege  subjects,  &c.,  could  not  pass, 
repass,  and  navigate,  &c.,  as  they  before  used,  and  of  right 
ought,  &c.  (2).  Plea,  Not  guilty.  This  indictment  was  tried 
before  Lord  Denman,  Ch.  J.  at  the  Winchester  Summer  Assizes, 
1834.  The  principal  points  of  the  case,  as  stated  by  his 
Lordship  in  delivering  judgment  upon  the  motion  made  to  set 
aside  the  verdict  as  after  mentioned,  were  as  follows  : 

The  subject  of  indictment  was  a  causeway  projecting  into 
the  water,  and  raised  on   a  kind  of  platform.     The  causeway 

(1)  See  Att,-Qen.  v.  Earl  of  Lorn-  (1874)  L.  E.  9  Ch.  423,  per  Jessel, 

iMe  (1868)  L.  R  7  Eq.   377,   388;  M.  R.,  at  p.  426,  w.—R.  C. 

JoUiffe     v.     Wallasey    Local    Board  (2)  See  the  indictment  more  fully 

(1873)  L.  R.  9  C.  P.  62,  per  Den-  set  out  at  the  end  of  this  case,  p.  373  n., 

MAN,  J.,  at  p.  88;  AtL-Gen,  v.  Terry  post. 
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originally  was  of  gravel,  shingle,  and  stone,  called  a  hard,  Bm 
and  went  sloping  down  to  the  water.  The  defendant's  father  wabd. 
had  sued  out  a  writ  of  ad  qiwd  damnitm,  under  which  the 
proceedings  were  regularly  conducted  to  their  close ;  then  he 
removed  the  causeway,  and  made  a  new  one  along  the  water's 
edge,  considerably  to  the  south.  In  the  year  1883,  this  new 
causeway  was  considerably  lengthened  in  the  same  direction, 
wliich  was  inwards  up  the  harbour.  It  was  also  then  first 
raised  on  piles,  and  much  heightened,  and,  instead  of  sloping 
down,  it  is  now,  at  the  extremity,  five  feet  four  inches  higher 
than  the  shore. 

The  indictment  was  preferred  by  the  corporation  of  Newport, 
on  the  complaint  of  the  harbour  master  and  water  bailiff,  who 
are  sworn  to  present  nuisances  in  the  harbour.  The  case  which 
the  prosecutors  sought  to  *establish  may  be  taken  from  the  f  *886  j 
following  passage,  which  I  copy  from  my  note  of  the  harbour 
master's  evidence :  ''  The  causeway  is  decidedly  an  inconvenience 
to  the  navigation.  Small  vessels  of  twenty-six  or  twenty-eight 
tons  are  much  obstructed  in  their  tacking,  when  making  their 
way  up  to  Newport  with  the  tide.  They  were  in  the  habit  of 
using  a  setting-pole,  which  this  prevents,  and  sends  them  out 
into  the  best  (i)  of  the  water."  He  described  also  some  incon- 
venience to  which  square-rigged  vessels,  lightermen,  and  row- 
boats  were  exposed  in  consequence  of  the  present  state  of  the 
causeway,  both  as  to  navigation  and  landing.  Many  witnesses 
were  called  in  support  of  these  allegations.  On  the  defendant's 
part,  some  witnesses  denied  the  existence  of  these  inconveniences 
altogether ;  others  represented  them  as  very  trifling.  But  he 
mainly  placed  his  defence  on  the  advantages  obtained  by  the 
public  from  the  general  result  of  the  alteration,  which  were  thus 
described  by  the  captain  of  a  steam-boat :  "  I  -consider  the 
alteration  a  great  benefit  to  the  public ;  first,  in  launching  and 
landing  boats  more  readily ;  secondly,  steam-boats "  (and  of 
course  other  vessels)  **  can  approach  where  they  could  not ; 
thirdly,  vessels  obtain  shelter  from  the  quay."  And  these  results 
were  hardly  disputed  on  the  part  of  the  prosecution.      The 

(1)  The  witness  explained  this  to  mean  the  deepest. 
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Rex        learned  counsel  cited  Rex  v.  Russell  (i),  and  Hale,  De  Porfcibus 
Ward.        Maris,  p.  85  (2). 

In  summing  up  the  evidence  after  a  long  trial,  I  asked  the 
jury  to  state  their  opinion  whether  the  causeway  in  its  altered 
[  'ss?  J  state  was  a  nuisance  to  the  navigation  of  the  *river ;  and 
whether  the  public  benefit  was  greater  than  the  inconvenience. 
The  jury,  after  deliberation,  stated  that  an  impediment  had  been 
created ;  but  I  declined  to  receive  that  expression,  as  not  neces- 
sarily equivalent  to  the  word  "  nuisance,"  which  might  be  too 
trifling  in  degree  to  be  properly  so  called.  They  said  at  length 
that  they  considered  it  to  be  a  nuisance ;  but  they  added,  both 
at  first  and  at  last,  that  the  inconvenience  was  counterbalanced 
by  the  public  benefit  arising  from  the  alteration  made  by 
the  defendant. 

In  addition  to  the  facts  recapitulated  as  above  by  the  Lord 
Chief  Justice,  the  following  particulars  were  stated  at  the  trial, 
some  of  which  were  adverted  to  in  argument  upon  the  after- 
mentioned  rule :  The  causeway  built  by  Mr.  Ward,  the  father, 
was  erected  in  1823.  The  whole  was  the  defendant's  private 
property.  It  was  represented,  on  behalf  of  the  prosecution,  that 
the  causeway  extended  below  low  water  mark.  On  the  defen- 
dant's part,  this  was  denied  to  be  the  case,  except  at  particular 
tides.  The  way  from  the  present  causeway  into  the  town  of 
Cowes  was  either  through  the  **  Fountain  "  Inn,  which  was  Mr. 
Ward's  property,  or  under  an  archway,  formed  by  part  of  the 
"  Fountain  "  premises.  The  latter  passage,  and  the  causeway, 
were  open  at  all  times  for  landing  and  embarking.  It  was  stated 
as  probable  that  the  number  of  persons  using  the  causeway  for 
those  purposes,  in  a  year,  amounted  to  50,000.  Steam-boat 
proprietors  paid  2d.  for  each  passenger  landing  and  embarking, 
which  amounted  to  200Z.  a  year  (3).  Other  persons  landed  and 
[  •388  ]  embarked  without  paying.  Instances  were  mentioned,  *in  which 
persons  going  to  and  from  a  particular  steam-boat  had  been 

(1)  30    R.    R.    432    (6    B.    &    C.  mentioned    were    required    at    the 
566).  wharf  only,  and  that  the  causeway 

(2)  Ch.  7,  Hargrave's  Law  Tracts,  (as  distinguished    from    the   wharf) 

(3)  It  was  represented,  on  behalf  -^as  free, 
of  the  defendant,  that  the  payments 
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forbidden  to  land  where  the  other  steam-boat  passengers  landed ;  Rex 
but  this  appeared  to  have  taken  place  at  the  wharf,  and  before  wabd. 
the  defendant's  time.  Cattle  and  goods  landed,  or  going  out, 
were  paid  for,  but  not  in  all  instances.  There  are  other  places 
in  Cowes,  where  persons  are  at  liberty  to  land  and  embark  at  all 
times,  but  no  other  where  it  is  always  convenient  to  do  so. 
Some  evidence  was  given  (but  contradicted  by  the  defendant's 
witnesses)  to  shew  that  the  causeway  had  occasioned  accumula- 
tions of  sand  and  mud  in  parts  of  the  harbour.  In  answer  to 
the  evidence  adduced  to  shew  that  the  causeway  narrowed  the 
space  for  tacking,  and  thereby  interfered  with  the  navigation,  it 
was  stated  that  there  was  a  line  of  moorings  farther  out  in  the 
stream  than  the  end  of  Mr.  Ward's  causeway,  on  the  same  side, 
and  a  similar  line  on  the  opposite  side ;  that  pilot  and  other 
vessels  constantly  lay  at  these  moorings  ;  that  the  space  between 
them  and  the  shore  was  usually  occupied  by  small  boats  ;  and 
that  the  regular  course  for  vessels  going  up  the  Medina  was 
Ijetween  the  two  lines  of  moorings.  But  it  was  also  stated  that 
vessels  tacking  often  kept  their  course  as  far  as  the  depth  of 
water  would  allow ;  that,  at  the  place  in  question,  the  harbour 
was  very  narrow,  and  the  tide  strong,  and  that  it  was  often 
important  for  vessels  working  in  or  out  to  have  an  opportunity 
of  making  as  long  tacks  as  possible.  Follett,  in  addressing  the 
jury  for  the  defendant,  insisted,  not  only  upon  the  usefulness  of 
the  work  in  question  to  the  harbour,  but  also  upon  the  benelit 
conferred  by  it  on  the  Isle  of  Wight  generally,  in  favouring 
the  resort  of  visitors. 

On  the  above  finding  of  the  jury,  Folletty  in  the  *ensuing       [  ♦389  ] 
Term,  obtained  a  rule  to  shew  cause  why  a  verdict  of  Not  guilty 
should  not  be  entered,  on  the  ground  that  the  finding  amounted 
to  an  acquittal. 

[In  the  arguments,  the  case  of  Rex  v.  Russell  (reported  from 
6  B.  &  C.  566,  in  30  R.  R.  432,  and  see  note  there)  was  much 
discussed.     After  consideration :] 

Lord  Dbnman,  Ch.  J.  delivered  the  judgment  of  the  Court  :  [  ^^i  ] 

After   stating  the  nature  of  the  indictment,  and  the  prin- 
cipal facts  of  the  case,  the  questions  left  to  the  jury,  and  the 
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Rex         verdict,  (for  which  see  page  866,  ante,)  his  Lordship  proceeded 

Wabd.        as  follows  : 

Sir  IFilliam  Follett  obtained  a  rule  of  this  Court  for  entering  a 
verdict  of  Not  guilty,  on  the  ground  that  the  finding  amounts  to 
an  acquittal.  And  this  conclusion  would  probably  be  found 
irresistible,  if  the  case  of  Rex  v.  Riissell  (i)  was  well  decided  by 
the  majority  of  this  Court,  or  rather  if  the  direction  of  the 
learned  Judge  who  tried  that  indictment,  correctly  laid  down 
the  law. 

That  learned  Judge  concluded  his  address  to  the  jury  in 
these  terms : 

**  If  you  think  this  is  placed  not  in  a  reasonable  part  of  the 
river,  that  it  does  an  unnecessary  damage  to  the  navigation,  or 
that  this  is  not  of  any  public  benefit,  or  that  the  public  benefit 
resulting  from  it  is  not  equal  to  the  public  inconvenience  which 
arises  from  it,  then  you  will  find  your  verdict  for  the  Crown. 
If  on  these  points  you  are  of  a  different  opinion,  then  for  the 
defendants."  In  substance,  therefore,  it  should  seem  that  the 
jury  were  directed  to  find  the  defendant  Not  guilty,  if  his  act, 

[  *^02  ]       indicted  *as  a  nuisance,  were  productive  of  more  public  benefit 
than  public  inconvenience. 

The  greatest  weight  is  due  to  the  authority  of  Mr.  Justice 
Bayley,  who  thus  charged  the  jury,  and  afterwards  upheld  his 
opinion  in  this  Court ;  and  no  person  can  hesitate  to  ascribe 
every  quality  of  an  excellent  Judge  to  Mr.  Justice  Holroyd,  who 
agreed  with  him  in  thinking  that  the  rule  for  a  new  trial  for 
misdirection  ought  to  be  discharged.  But,  when  we  examine 
the  grounds  of  this  opinion,  as  delivered  by  the  latter,  they  will 
not  be  found  to  support  in  any  degree  the  proposition  just 
noticed  in  the  summing  up  ;  on  the  contrary,  he  plainly  considers 
the  topic  to  have  been  introduced  as  an  answer  to  some  observa- 
tions invidiously  made  to  the  defendant's  prejudice,  by  the 
counsel  who  conducted  the  prosecution,  and  thinks  that  it  must 
be  qualified  throughout  the  summing  up,  and  even  to  its  close, 
by  its  connection  with  that  argument.  Mr.  Justice  Bayley 
himself,  who  delivered  his  judgment  after  Mr.  Justice  Holroyd, 
takes  a  much  wider  range,  maintaining  the  right  to  estimate  the 

(1)  30  R.  E.  432  (6  B.  &  C.  566). 


VOL.  XLHi.]      1886.     K.  B.     4  AD.  &  EL.  402—403.  369 

balance  of  public  benefit  and  public  inconvenience,  and  to  take  rex 
into  the  account  of  the  former  the  advantages  that  may  be  ward. 
derived  from  the  change  by  any  part  of  the  public.  He  takes  for 
an  example  the  purchasers  of  coals,  sent  from  the  indicted  staith 
to  a  distant  market.  Lord  Tenterden  thought  it  wrong  to 
submit  such  extensive  views  to  the  jury,  and  that  the  ques- 
tion ought  simply  to  have  been,  '^  whether  the  navigation  and 
passage  of  vessels  over  this  public  navigable  river  was  injured 
by  those  erections." 

Lord  Tenterden 's  dissent  must  be  allowed  to  detract  greatly 
from  the  authority  to  be  ascribed  to  the  direction  given  at  Nisi 
Prius,  which  his  Lordship  was  evidently  *anxiou8  to  sustain  if  [  '403  ] 
possible :  and,  when  it  appears  that  Holrotd,  J.  founds  his 
support  of  the  direction  on  a  distinction  which  excludes  the 
general  principle  now  contended  for  and  avowed  by  Bayley,  J., 
the  case  of  Rex  v.  Russell  (i)  will  appear  to  rest  on  the  single 
authority  of  that  learned  Judge,  acting  at  Nisi  Prius,  and 
satisfied  on  reflection  with  the  course  which  he  had  then  taken. 
It  is  observable  also  that  of  the  distinguished  counsel  who  opposed 
the  rule  for  a  new  trial  in  Rex  v.  Russell  (i)  and  who  have 
addressed  us  on  the  present  occasion,  none  have  maintained 
that  the  direction  there  given  was  altogether  conformable  to  law. 

If  indeed  it  were,  we  may  well  feel  some  surprise  that  the 
doctrine  appears  there  for  the  first  time  ;  certainly  no  trace  of  it 
has  been  discovered  in  any  law  book  of  an  early  date,  but  the  cases 
quoted  from  Cro.  Car.  (2)  and  Salkeld  (3)  display  a  strong  repug- 
nance to  it.  The  first  glimpse  of  it  is  detected  in  some  expressions 
employed  by  Lord  Tenterden,  in  Rex  v.  Earl  Grosvenor{^). 
His  Lordship  there  lays  it  down,  that  ''  the  public  have  a  right 
to  all  the  convenience  which  the  former  state  of  the  river 
afforded,  unless  by  the  change  some  greater  degree  of  con- 
venience is  rendered.**  Vessels  are  entitled,  he  says,  to  the 
advantage  of  shelter,  ''  unless  the  want  of  it  be  compensated 
by  some  superior  advantage  resulting  from  the  alteration.** 
Hence  it  is  inferred  that,  if  the  public  had  derived  any  new 
convenience  from  the  change,  which  a  jury  should  think  greater 

(1)  80  B.  K.  432  (6  B.  &  C.  566).  (3)  Payne  v.  Partridge,  1  Salk.  12. 

(2)  Rtx  V.  Ward,  Cro.  Car.  266.  (4)  20  E.  E.  732  (2  Stark.  511). 
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Rex  than  tliat  which  the  nuisance  took  from  them,  or  if  some  advan- 
Ward.  ^&g6  superior  to  that  of  shelter  had  resulted  from  the  destruction 
of  that  shelter,  his  Lordship  would  have  directed  an  acquittal. 
But  this  by  no  means  follows;  for  all  who  have  studied  the 
[  •404  ]  course  *adopted  by  that  learned  and  cautious  Judge  are  well 
aware  that  his  habit  never  was  to  lay  down  a  larger  proposition 
of  law  than  the  case  in  hand  required.  It  is  evident  that,  in 
Ijord  Grosvenor's  case,  which  was  that  of  an  embankment  raised 
by  an  individual  for  his  own  profit,  the  only  question  which  he 
thought  necessary  to  be  submitted  to  the  jury, — ^viz.,  whether 
the  public  had  benefited  by  the  alteration  made, — was  plainly 
confined  to  such  benefits  as  the  public  might  have  derived  from 
it,  in  the  exercise  of  that  very  right,  the  invasion  of  which  was 
treated  as  a  nuisance.  If  he  had  contemplated  the  doctrine 
of  Rex  V.  Rii88€ll(i),  he  would  have  told  the  jury  to  consider 
whether  that  part  of  the  public  which  consisted  of  the  fre- 
quenters of  the  wharf  had  not  gained  more  than  the  navigating 
part  of  the  public  had  lost,  by  means  of  the  erection  made. 
But  even  if  the  language  employed  had  comprehended  in  its 
terms  all  possible  modes  of  compensation.  Lord  Tenterden*r 
judgment  in  Rex  v.  Russell  (i)  plainly  shews  what  his  deliberate 
view  of  the  law  was,  and  that  the  advantage  gained  ought  to 
be  closely  connected  with  the  inconvenience  resulting ;  or  rather 
with  that  which  would  have  been  an  inconvenience  if  it  were 
not  absorbed  in  the  superior  advantage.  This  is  most  apparent, 
from  what  is  ascribed  to  him  in  p.  602. 

In  this  view  of  the  law  my  brother  Littledale  authorises  me 
to  say  that  he  fully  agrees,  though  his  connection,  when  at  the 
Bar,  with  the  case  of  Rex  v.  Russell  (i)  induced  him  to  take  no 
part  in  that  decision. 

And  in  the  infinite  variety  of  active  operation  always  going 
forward  in  this  industrious  community,  no  greater  evil  can  be 
[  *405  ]  conceived  than  the  encouragement  of  capitalists  *and  adven- 
turers to  interfere  with  known  public  rights,  from  motives  of 
personal  interest,  on  the  speculation  that  the  changes  made 
maj'  be  rendered  lawful  by  ultimately  being  thought  to  supply 
the  public  with  something  better  than  what  they  actually  enjoy. 

(1)  30  R.  B,  432  (6  B.  &  C.  566). 
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There  is  no  practical  inconvenience  in  abiding  by  the  opposite         hkx 
principle,  for  daily  experience  proves  that  great  and  acknow-       waiid. 
ledged  public  improvement  soon  leads  to  a  corresponding  change 
in  the  law,  accompanied,  however,  with  the  just  condition  of 
being  compelled  to  compensate  any  portion  of  the  public  which 
may  suffer  for  their  advantage. 

In  the  recent  argument,  the  doctrine  of  compensation  for 
nuisance  was  supported  by  one  analogy  only.  Mr.  Bere,  com- 
paring the  right  of  navigation  over  a  waterway  to  that  of 
walking  along  the  street,  observed  that  the  latter  was  sometimes 
interrupted  by  the  exercise  of  other  rights,  as  when  a  hoard  is 
erected  for  repairing  a  house.  But  it  rather  appears  that  the 
hoard  is  placed  for  the  safety  of  those  possessing  the  right  of 
way ;  it  protects  them  from  inevitable  danger  if  it  leaves  them 
a  free  passage,  and  sends  them  another  way  if  the  whole  street 
is  necessarily  obstructed.  Every  way  to  which  houses  adjoin 
must  be  considered  as  set  out  subject  to  these  occasional  inter- 
ruptions, which  resemble  the  temporary  acts  of  loading  coals  in 
keels,  alluded  to  in  Rex  v.  RusseUii).  A  permanent  hoard 
would  be  abatable  as  a  nuisance;  and  it  much  resembles  the 
staith  in  Rex  v.  Russell  (i),  the  wharf  in  Lord  Grosvenor's  case  (2),  • 
and  the  quay,  for  which  this  indictment  was  preferred. 

But  the  learned  counsel  contended  that  they  did  not  *want  [  mo6  ] 
the  authority  of  Rex  v.  Russell  (i),  and  could  establish  their 
right  to  a  verdict  of  Not  guilty,  on  the  finding  of  the  jury,  from 
a  consideration  of  the  nature  of  the  place  where  the  nuisance 
is  charged.  They  say  that  the  river  Medina,  as  described  in 
the  indictment,  is  not  merely  a  navigable  river,  but  a  port, 
Cowes  Harbour,  and  they  rely  on  the  various  rights  that  may 
exist  together  in  such  a  place,  and  their  unavoidable  incon- 
sistency, at  particular  times.  The  same  remark  may,  however, 
be  true,  with  respect  to  a  highway,  where  right  of  common  of 
pasture,  and  right  of  common  of  turbary,  may  exist  at  the  same 
time.  It  is  still  more  strikingly  true  in  respect  of  navigable 
rivers,  from  which  it  seems  impossible  to  distinguish  the  case  of 
ports,  in  principle,  though  the  degree  may  perhaps  be  diiSerent. 

(1)30    R.    K.   432    (6  B.    &   C.  (2)  20  R.  R.  732  (2  Stark.  511). 
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Rex  Where  such  rights  happen  to  clash  in  questions  brought  before 
Ward.  the  Court,  the  valuable  maxim  sic  utere  tuo  ut  alienvm  iwji  ladas 
will  generally  serve  as  a  clue  to  the  labyrinth. 

But  the  possible  jarring  of  pre-existin^r  rights  can  furnish  no 
warrant  for  an  innovation  which  seeks  to  create  a  new  right, 
to  the  prejudice  of  an  old  one.  There  is  no  legal  principle 
to  justify  this  proceeding,  unless  Rex  v.  Rmsell  (i)  is  well 
decided. 

Recourse  is  then  had  to  the  great  and  venerable  name  of  Hale, 
from  whose  excellent  treatise  De  Portibus  Maris,  p.  85,  some 
such  words  as  the  following  may  be  extracted.  It  is  not  every 
building  below  the  high  water  mark,  that  is,  ipso  facto,  in  law  a 
nuisance,  for  that  would  destroy  all  the  quays  that  are  in  all 
the  ports  of  England.  For  they  are  built  below  the  high  water 
[  •407  ]  *mark,  for  otherwise  vessels  could  not  come  at  them  to  unload, 
and  some  are  built  below  the  low  water.  And  it  would  be 
impossible  for  the  King  to  licence  the  building  of  a  new  wharf 
or  quay,  whereof  there  are  a  thousand  instances,  if,  ipsofactOy  it 
were  a  common  nuisance.  Nay,  in  many  cases  it  is  an  advan- 
tage to  a  port  to  keep  in  the  sea  water  from  diffusing  at  large ; 
and  the  waters  may  flow  in  shallows  where  it  is  impossible  for 
vessels  to  ride. 

But  Hale,  in  this  passage,  is  only  disputing  the  doctrine 
"  that  every  building  below  the  low  water  mark  is,  ipno  facto, 
in  law,  a  nuisance;"  which  his  observation  on  existing  quays, 
and  on  such  as  may  have  been  created  under  the  King's  licence, 
effectually  disproves ;  and  the  argument  is  strengthened  by  the 
fact  that,  in  some  cases,  such  buildings  are  essential  to  the 
harbour  being  navigated  at  all.  Here  is  no  question  of  balancing 
nuisances;  nor  was  the  position  intended  to  affect  the  general 
rule  laid  down  by  the  same  great  authority  at  page  9  of  the 
same  treatise,  that  "all  nuisances  and  impediments  of  passages 
of  boats  and  vessels,  though  in  the  private  soil  of  any  person, 
may  be  punished  by  indictments.''  There  is  no  incongruity  in 
his  afterwards  asserting  that  the  question  of  nuisance  or  no 
nuisance  is  for  the  jury;  so  Lord  Tenterden  considered  it  in 
Rex  V.  Russell  (i)y  and  gave  the  form  in  which  he  thought  it 
(1)  30  R.  R.  432  (6  B.  &  C.  566). 
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oaght  to  be  submitted  to  them ;  and  that  is  precisely  the  course 
taken  on  the  trial  of  this  indictment. 

The  jury,  having  answered  my  inquiry  in  the  affirmative,  have 
plainly  found  a  verdict  for  the  Crown,  unless  their  added  state- 
ment entitled  the  defendant  to  ''^an  acquittal.  For  the  reasons 
given,  we  think  it  did  not,  and  that   the  present  rule  must, 

therefore,  be  discharged.  ^  ,    ,.    ,         , ,  ^ 

Hule  discharged  (i). 

and  still  doth  continue.  By  reason 
whereof  the  liege  subjects  &c.,  during 
all  the  time  aforesaid,  could  not,  nor 
can  they  now,  pass  and  reptuss  and 
navigate  with  their  vessels,  boats, 
lighters,  barges,  and  craft  in  and 
along  the  said  river  and  common 
King's  highway,  as  freely  as  they 
before  used  and  were  accustomed  to 
do,  and  still  of  right  ought  to  do. 
To  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  &c. 
in  and  along  the  said  river  and  com- 
mon King's  highway  there  passing  and 
repassing  and  navigating  with  their 
vessels,  &c.,  as  aforesaid ;  to  the  evil 
example  &c. ,  and  against  the  peace  &c. 

2nd  count.  That  G.  H.  W.  after- 
wai-ds,  to  wit,  on  &c.,  at  &c.,  unlaw- 
fully, &c.,  did  raise,  erect,  and  place, 
and  cause  to  be  raised,  &c.,  a  certain 
embankment  composed  of  gravel, 
eai*th,  &c.,  and  other  materials,  in 
and  upon  the  soil  and  bed  of  the 
said  river,  called  the  river  Medina 
or  Newport  river,  and  common 
King's  highway  there,  in  the  stream 
and  waterway  of  the  same,  of  great 
length,  height,  and  width,  to  wit,  &c., 
projecting  into,  and  athwart  and 
across  the  sti'eam  and  waterway  of 
the  same  navigable  river  and  King's 
common  highway;  and  the  said 
embankment  so  as  aforesaid  erected, 
raised,  and  placed,  fix>m  &c.  until  &c., 
to  wit,  at  &c.,  he,  the  said  G.  H.  W., 
unlawfully,  &c.,  did  continue,  and 
still  does  continue,  to  the  great 
damage  &c. 

3rd  count.     That  G.  II.  W.  after- 


(l)  The  indictment  in  the  present 
case  was  as  follows : 

1st  count.  That  the  river  Medina, 
otherwise  called  Newport  river,  is, 
and  from  time  whereof  &c.  was,  an 
ancient  navigable  i*iver  and  common 
King's  highway  for  all  the  liege 
subjects  of  our  lord  the  King  with 
their  vessels,  boats,  lighters,  barges, 
and  craft,  to  pass,  repass,  and  navi- 
gate at  their  free  will  and  pleasure, 
to  wit,  at  the  borough  of  Newport, 
in  the  Isle  of  Wight,  in  the  county 
of  Southampton ;  and  that  George 
Henry  Ward,  late  of  &c..  Esquire, 
on  the  1st  day  of  July  in  the  fourth 
year  &c.,  1833,  with  force  &c.,  at 
the  borough  aforesaid,  in  a  certain 
pail  of  the  said  navigable  river  and 
common  King's  highway,  called 
Cowes  Harbour,  in  and  upon  the 
bed  and  soil  of  the  same,  and  in  the 
!«tream  and  waterway  thereof,  unlaw- 
fully, wilfully,  knowingly,  and  in- 
juriously, did  erect,  raise,  and  place, 
and  cause  to  be  erected  and  placed, 
a  certain  building  composed  of  stones, 
timber,  and  other  materials,  of  great 
length  and  width,  viz.  of  the  length 
&c.,  and  of  the  width  &c.,  projecting 
into  and  across  the  stream  and  water- 
way of  the  said  navigable  river  and 
King's  highway  :  and  the  said  build- 
ing, so  as  aforesaid  erected,  luised, 
and  placed  in  the  said  nvor  and 
common  King's  highway  there,  from 
the  said  1st  of  July  until  the  day  of 
taking  this  inquisition,  at  &c.  afore- 
said, the  said  G.  H.  W.  then  and 
there  unlawfulh',  &c.,  did  continue. 
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Insurance  on  a  ship,  T.,  with  the  usual  wan*anty  as  to  average.  The 
ship  having  come  into  collision  with  another  ship,  and  proceedings 
being  instituted  for  the  damage  done  to  the  other  ship,  the  matter  was 
referred  to  arbitrators,  who  awarded  that  each  ship  should  bear  half  of 
the  aggregate  loss.  The  ship  V.  on  the  settlement  had  to  pay  a  balance 
to  the  other  ship :  Held,  not  to  be  a  loss  to  which  the  underwriters 
were  liable  (2). 

Held,,  also,  that  the  expense  of  the  wages  and  provLBions  of  the  crew 
of  the  K.,  during  the  time  that  she  was  detained  in  repairing  damage 
done  to  heraelf  by  perils  of  the  sea,  were  not  such  a  loss. 

Assumpsit   on   a  policy   of   insurance   for  time  on  the  ship 
La  Vcdear.     The  declaration  claimed  for  general   average,  and 


(1)  Cited  by  Tjord  Blackburn  in 
Inman  8.S,  Co,  v.  Bischoff  (H.  L. 
1883)  7  App.  Cas.  670,  686.— R.  C. 

(2)  A  consequence  of  this  decision 
has  been  the  adoption  by  shipowners 
of  what  is  called  **  the  running 
down  clause."  See  Xetioa  v.  IFtcA:- 
ham    (1867)    L.    R.    2    H.   L.   296, 


315 ;  Stoomvaart^  tf-c.  v.  P.  tt  O. 
Steam  Navigatimi  Co.  (1882)  7  App. 
Cas.  795,  52  L.  J.  P.  D.  &  A.  1 ; 
London  Steamship  Owners*  Ins.  Co, 
V.  Grampian  S.S,  Co.  (1890)  24 
Q.  B.  Div.  663,  59  L.  J.  Q.  B. 
549.— R.  C. 


wards,  to  wit,  &c.,  and  on  divers 
other  days  &c.,  with  force  &c.,  at 
Cowes  Harbour,  within  the  borough 
aforesaid,  unlawfully,  designedly, 
and  injuriously  did  place  and  drive, 
and  cause  to  be  «&c.,  divers,  to  wit, 
fifty  posts  to  and  into  the  bed  and 
soil  of  the  said  navigable  river  and 
common  King's  highway,  and  did 
cast  and  throw,  and  cause  to  be  &c., 
divers  large  quiintities  of  stone, 
gravel,  &c.,  into  and  upon  the  bed, 
stream,  course,  and  waterway  of  the 
said  river  and  common  King's  high- 
way there,  to  wit,  200  vessel  loads, 
&c.,  thereby  forming  a  certain  other 
great  mound,  slipway,  and  embank- 
ment, projecting  and  extending  into 
the  bed,  stream,  and  waterway  of 
the  said  river  and  common  King's 
highway  there,  to  a  great  length, 
height,  and  width,  to  wit,  the  length 
&c.,  into  the  same  river  and  common 


King's  highway,  to  wit,  at  Cowes 
Harbour,  &c.,  whereby  and  by  means 
whereof,  the  bed,  stream,  course, 
and  waterway'  of  the  said  river  and 
common  King's  highway  there,  was 
during  all  the  time  aforesaid,  and 
still  is,  gi'eatly  obstructed,  impeded, 
straitened,  and  narrowed,  and  ren- 
dei*ed  less  safe  and  commodious  to 
the  liege  subjects  &c.,  in  and  upon 
the  said  river  and  common  King's 
highway  there  passing,  repassing  and 
navigating  with  their  vessels,  &c., 
than  the  same  otherwise  would  have 
been,  and  of  right  ought  to  have 
been  and  to  be,  to  wit,  at  &c.,  to  the 
great  damage  &c. 

4th  count.  That  the  said  G.  H.  W., 
to  wit,  on  &c.,  and  on  divers  other 
days  &c.,  with  force  &c.,  at  the 
borough  aforesaid,  unlawfully,  &c., 
did  cast  and  throw,  and  cause  and 
procure  to  be  &c.,  divers  largo  quan- 
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for  an  average  loss ;  the  damage  was  laid  to  have  been  occasioned     De  Vaux 

bj  perils  of  the  sea.     The  policy  contained  the  usual  warranty,     Salvador. 

free  from  average  under  three  pounds  per  cent.,  unless  general, 

or  the  ship  be  stranded.     The  defendant,  as  to  the  claim  of 

particular  average,  pleaded  that  the  ship  did  *not   sustain  an       [  *42i  ] 

average  loss  or  damage  to  the  amount  of  3  per  cent.,  on  which 

plea  issue  was  joined.     On  the  trial  before  Lord  Denman,  Ch.  J. 

at  the  London  sittings  after  last  Term,  it  appeared   that  the 

La  Valear,  being  in  the  Hoogly  river,  during  the  time  covered 

by  the  policy,  came  into  collision  with  a  steam  vessel  called  the 

Forbes,  and  that  considerable  damage  was  done  to  each  vessel. 

The  owner  of  the  Forbes  claimed  a  compensation  from  the  La 

Valenry  and  threatened  to  detain  her,  and  to  proceed  in  the 

Court  of  Admiralty  at   Calcutta;  and,  upon   the  claim  being 

referred  to  arbitration,  it  was  awarded   that  each   ship  should 

bear  half  the  joint  expenses  of  the  two.     Upon  the  settlement, 

the  La  Valeur  had  to  pay  a  balance  to  the  Forbes.     The  La 

Valeur  was  detained  by  the  necessity  of  repairing  certain  damage 

done  to  herself  by  perils  of  sea ;  and,  during  the  time  of  detention, 

a  sum  of  money  was  expended  in  the  additional  wages  of  the 

crew  and  provisions  for  them.    If  either  this  sum  of  money  or 

the  balance  paid  to  the  Forbes  could  be  considered  a  particular 

average,  then  there  was  on  the  whole  an  average  loss  of  8  per 

cent.,   but  not  otherwise.     The  Lord  Chibf  Justice   was  of 

opinion  that  neither  of  these  items  could  be  taken   into  the 

titien  of  earth,  &c.,  into  the  said  river  walls,   ten  other  banks,    100  other 

and  common  King's  highway  there,  posts,  500  pieces  of  timber,  ten  other 

to  wit,  200  cart  loads,  &c.,  whereby  slipways,  ten  other  wharfs,  and  ten 

and  by  means  whereof  the  said  liver  other     embankments,     before    then 

and  common  King's  highway  there  unlawfully,   wrongfully,   and   inju- 

was  during  all  the  time  aforesaid,  riously  ei^ected,  built,  and  set  up,  in, 

and  still  is,  greatly  obstructed,  &c.  upon,  and  across  the  said  last  men- 

(conclufiion    as     in     the    preceding  tioned  navigable  nver  and  common 

count).  King's  highway,  unlawfully,  &c.,  did 

oth  count.   That  the  said  G.  H.  W.,  keep  and   continue,   and  still  doth 

on  &c.,  and  from  thence  continually  keep  and  continue,  by  means  whereof 

until  &c.,  with  force  &c.,  at  Cowes  the  said  last    mentioned  navigable 

Harbour  within  the  borough  afore-  river  and  common  King's  highway 

said,  in,  upon,  and  across  a  certain  is  greatl}'  obstructed,  straitened,  and 

navigable  river  and  common  King's  narrowed,  to  wit,  at    the  borough 

highway,    called  the  Medina  river,  aforesaid,  to  the  great  damage  &c. 
there  situate,  divers,  to  wit,  ten  other 
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Db  Vauz     account  of  particular  average ;  and  a  verdict  was  found  for  the 
Salvador,    defendant  on  the  above  isaue. 

Maule  now  (i)  moved  for  a  rule  to  shew  cause  why  a  verdict 
should  not  be  entered  for  the  plaintiff  for  such  sum  as  the  Court 
should  direct,  or  why  a  new  trial  should  not  be  had.  It  is  clear 
[  *422  ]  that  the  aggregate  ''^of  several  partial  losses  may  make  up  the 
31.  per  cent. ;  Blackett  v.  The  Royal  Exchange  Compajiy  (2). 
Here  the  3L  per  cent,  will  be  made  up  if  either  of  two  items  be 
allowed.  First,  the  underwriters  are  liable  for  the  sum  paid 
to  the  Forbes.  The  words  in  the  policy  are,  **  all  other  perils, 
losses,  and  misfortunes  that  have  or  shall  come,  to  the  hurt, 
detriment,  or  damage  of  the  said  goods  and  merchandizes  and 
ship,  &c.,  or  any  part  thereof."  There  is,  indeed,  no  English 
decision  precisely  on  the  point ;  but  there  seems  to  be  as  good 
reason  for  underwriters  making  good  such  loss  as  a  loss  sustained 
from  pirates. 

(LiTTLEDALB,  J. :  That  loss  is  particularized.) 

But  it  would  clearly  be  the  subject  of  indemnity,  though  not 
particularized.  A  general  average  comes  within  the  insurance 
only  from  the  general  words.  The  expression  "  free  of  average, 
under  three  pounds  per  cent.,  unless  general,"  shews  this;  for 
general  average  is  specified  as  an  exception  from  the  exception : 
it  must  therefore  be  included  in  the  subject-matter  from  which 
the  main  exception  is  made,  that  is,  in  the  perils  insured  against. 
But  among  these  perils  there  is  no  specific  mention  of  general 
average :  the  general  words  therefore  cover  that,  and  the  same 
words  must  also  be  sufficient  to  cover  any  loss  by  an  accident 
like  that  in  question.  The  principle  is,  that  the  underwriter 
makes  good  all  that,  by  means  of  the  peril,  the  owner  is  bound 
to  pay :  and  here  he  was,  in  fact,  as  much  bound  to  pay  as  the 
owner  of  goods  is  bound  to  pay  harbour  duties ;  for  the  owners 
of  the  Forbes  had  the  legal  means  of  enforcing  the  payment. 
It  is  true  that,  by  the  English  common  law,  each  party  bears 

(1)  Before  Lord  Denman,  Ch.  J.,  (2)  37  B.  R.  695  (2  Ci*.  &  J.  244; 

Littledale,  Williams,  and  Coleridge,      2  Tvr.  266). 
JJ. 
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*bi8  own  costs,  in  case  of  a  collision,  if  there  be  fault  in  each ;  De  vaux 
and  it  must  certainly  be  assumed  that  there  was  fault  on  each  Salvador. 
side,  in  the  present  case.  But  the  more  generally  understood  [  **^-^  ] 
law  in  maritime  states  is  that,  if  there  be  fault  in  each  party, 
each  bears  half  of  the  aggregate  loss  of  the  two ;  and  this  may 
perhaps  be  considered  the  more  reasonable  principle.  In  the 
case  of  Tlie  Woodrop-Sims  (i)  this  rule  was  laid  down  by  Sir 
William  Scott,  as  follows:  ''This  is  one  of  those  unfortunate 
cases  in  which  the  entire  loss  of  a  ship  and  cargo  has  been 
occasioned  by  two  vessels  running  foul  of  each  other.  There 
are  four  possibilities  under  which  an  accident  of  this  sort  may 
occur.  In  the  first  place,  it  may  happen  without  blame  being 
imputable  to  either  party;  as  where  the  loss  is  occasioned  by 
a  storm,  or  any  other  vis  major:  In  that  case,  the  misfortune 
must  be  borne  by  the  party  on  whom  it  happens  to  light ;  the 
other  not  being  responsible  to  him  in  any  degree.  Secondly, 
a  misfortune  of  this  kind  may  arise  where  both  parties  are  to 
blame ;  where  there  has  been  a  want  of  due  diligence  or  of  skill 
on  both  sides :  In  such  a  case,  the  rule  of  law  is,  that  the  loss 
must  be  apportioned  between  them,  as  having  been  occasioned 
by  the  fault  of  both  of  them.  Thirdly,  it  may  happen  by  the 
misconduct  of  the  suffering  party  only ;  and  then  the  rule  is, 
that  the  sufferer  must  bear  his  own  burthen.  Lastly,  it  may 
have  been  the  fault  of  the  ship  which  ran  the  other  down ;  and 
in  this  case  the  injured  party  would  be  entitled  to  an  entire 
compensation  from  the  other."  In  the  Laws  of  Oleron  (2)  *it  is  [  '424  ] 
said,  ''  If  a  ship  in  her  voyage,  lying  any  where  at  anchor,  be 
struck  or  grappled  with  another  vessel  under  sail,  for  want  of 
good  steering,  whereby  the  vessel  at  anchor  is  prejudiced,  and 
the  goods  in  her  damnified ;  in  such  a  case  the  whole  damage 
is  to  be  in  common,  and  to  be  equally  divided  and  appraised 
half  by  half.  And  the  master  and  mariners  of  the  vessel  that 
struck,  or  grappled  with  the  other,  shall  swear  on  the  Holy 
Evangelists,  that  they  did  it  not  wittingly  or  wilfully;  the  reason 
of  this  judgment  is,  that  an  old  vessel  might  not  purposely  come 
in  the  way  of  a  better ;  which  she  will  hardly  do,  as  long  as  the 
damage  must  be  equally  shared."  In  Emerigon,  vol.  i.  p.  418 
(1)  2I>odB.  Adm.Bep.85.      (2)  laVin.Abr.tit.Masterof  aShip(A)27,p.340. 
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De  Vaux  (ed.  1827  (i) ),  it  is  said,  "  Si  Tabordage  n'est  pas  arrive  par 
Salvadob.  <^&8  fortuity  et  qa'il  soit  impossible  de  savoir  par  la  faute  de  qui, 
c'est  alors  le  cas  de  partager  le  differend,  et  de  faire  supporter 
la  moitie  du  dommage  a  chacun  des  deux  navires.  Tel  est  le 
sens  de  Tart.  10,  titre  des  avaries.  'En  cas  d'abordage  de 
vaisseaux,  est-il  dit,  le  dommage  sera  paye  egalement  par  les 
navires  qui  Tauront  fait  et  souffert,  soit  en  route,  rade,  ou  au 
port.' "  For  which  are  cited  Les  Jugemens  d'Oleron,  art.  14 ; 
L'Ordonnance  de  Wisbuy,  art.  26,  27,  50  &  70 ;  and  Le  Droit 
Anseatique,  tit.  10.  The  editor,  M.  Boulay-Paty,  in  the  com- 
parison, at  the  end  of  the  section,  with  the  modern  code  of 
commerce,  says  (p.  417)  that  the  law  is  that,  if  there  be  doubt, 
in  the  case  of  collision,  as  to  the  cause,  each  vessel  is  to  bear 
its  part ;  and  he  goes  on  thus :  *'  La  loi  considere  done  comme 
les  vraies  causes  du  dommage  la  fortune  de  mer,  la  force  majeure 
qui  a  pousse  les  navires  Tun  sur  Tautre ;  et  dans  ce  cas,  la  portion 
[  '*'425  ]  qui  ^incombe  au  navire  assure  doit  etre  a  la  charge  des  assureurs, 
qui,  par  la  nature  du  contrat  d'assurance,  sont  tenus  de  tous  les 
accidens  arrives  sur  mer,  quelque  insolites,  inconnus  ou  extra- 
ordinaires  qu'ils  soient  '*  (2).  That  reasoning  applies  here  ;  and 
it  may  be  added  that,  the  less  an  accident  can  be  foreseen,  the 
more  properly  is  it  the  subject  of  insurance,  since  that  which 
was  foreseen  would  not  be  insurable.  Pothier,  in  his  Traite  du 
Contrat  d' Assurance,  ch.  i.  sect.  ii.  art.  2,  §  2,  49  (3),  says, 
''L'assureur  se  charge  par  le  contrat  d'assurance,  des  risques 
de  tous  les  cas  fortuits  qui  peuvent  survenir  par  force  majeure 
durant  le  voyage,  et  causer  a  Tassure  une  perte  dans  les  choses 
assurees,  ou  par  rapport  auxdites  choses.'*  If,  then,  the  La 
Valeurj  as  was  clearly  the  case,  could  not  be  released  without 
this  payment,  the  payment  falls  within  that  class  of  losses  which 
the  underwriters  must  make  good. 

Secondly,  as  to  the  wages  and  provisions  of  the  crew  for  the 
time  during  which  the  ship  was  under  necessary  repair.  These 
are  incidental  to  the  repairs,  and,  being  so,  must  be  governed 
by  the  same  rule.     It  is  a  general  principle  (subject  to  some 

(1)  Ch.  xii.  s.  U.  (3)  Traitx^ssurDifferontesMatieres 

(2)  And  see  Boulay-Paty,  Coui-s  de  iJroit  Civil,  torn.  3me,  p.  18  (2nd 
de  Droit  Commercial  Maritime,  tit.      ed.  1781). 

X.  8.  16,  torn.  4,  p.  16. 
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exceptions  which  may  easily  be  explained,)  that,  where  under-  de  Vaux 
writers  are  liable  to  indemnify  for  any  part  of  a  loss,  they  must  Salvador. 
indemnify  for  the  whole.  Now,  in  the  case  of  any  damage  which 
is  the  subject  of  general  contribution,  the  wages  and  other 
expenses  of  the  crew  during  the  time  of  repair,  which  are  in  the 
nature  of  accessaries  to  the  principal  expense,  that  of  repairing, 
must  also  be  the  subject  *of  general  contribution.  In  Abbott  on  [  •^se  ] 
Shipping,  Part  III.  ch.  8,  s.  7,  p.  850  (5th  ed.),  it  is  said,  "  But 
if  a  ship  should  necessarily  go  into  an  intermediate  port  for  the 
purpose  only  of  repairing  such  a  damage  as  is  in  itself  a  proper 
object  of  general  contribution,  possibly  the  wages,  &c.  during 
the  period  of  such  a  detention,  may  also  be  held  to  be  general 
average,  on  the  ground  that  the  accessary  should  follow  the 
nature  of  its  principal."  The  author  does  not  apply  this  to 
insurances,  which  are  not  the  subject  of  his  work ;  but  the  . 
passage  seems  to  warrant  such  an  application  of  the  doctrine, 
that  the  accessary  is  to  follow  its  principal.  Now,  here,  the 
underwriters  were  indisputably  bound  to  make  good  the  expense 
of  the  repairs :  they  must,  therefore,  bear  the  accessary  ex{>ense. 
Suppose,  in  the  case  put  in  the  extract  just  given,  the  owner  of 
goods,  who  was  liable  to  the  general  average,  had  insured  these 
goods,  the  underwriters  would  have  to  make  good  the  payment 
of  the  wages,  &c.  Why  should  the  same  principle  not  be  applied, 
where  the  insurance  is  on  the  ship,  to  the  share  of  general 
average  which  falls  on  the  owner  of  the  ship?  And,  if  there 
be  no  cargo,  and  consequently  no  one  to  contribute  to  a  general 
average,  can  that  make  any  difference  in  the  liability  of  the 
underwriters?  Can  it  be  contended  that  the  principle  holds 
if  there  be  a  single  bale  of  goods  on  board,  bat  ceases  to  be 
applicable  if  there  be  no  cargo?  When  the  damage  is  to  the 
subject  insured,  that  is  a  partial  loss,  to  which  the  underwriter 
is  liable  ;  and  it  is  immaterial  to  inquire  whether  it  be  a  general 
average  or  not,  the  underwriter  being  liable  to  the  assured  in  the 
whole  (though,  if  it  be  a  general  average,  he  may  claim  contri- 
bution from  those  *liable  to  contribute) ;  so  that,  in  such  a  case,  '-  -' 
as  between  the  underwriter  and  the  assured,  particular  and 
general  average  become  identical.  In  Fletcher  v.  Poole  (i)  it 
(1)  1  Park,  luH.  ch.  2,  p.  89,  7th  ed. 
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Db  vaux  was  held  that  the  extraordinary  wages  and  provisions  expended 
salvadoh.  during  the  detention  of  the  ship  could  not  be  recovered  on  a 
policy  on  the  ship.  But  that  was  a  mere  case  of  detention  to 
refit:  the  plaintiff  claimed  only  the  wages  and  provisions 
expended  during  her  repairs.  It  does  not  appear  that  the 
repairs  were  occasioned  by  any  thing  but  ordinary  wear  and 
tear,  or  by  any  thing  for  which  the  underwriters  were  liable. 
The  same  remark  applies  to  the  cases  of  Eden  v.  Poole  (i)  and 
ItoherUon  v.  Ewer  (2).  In  Power  v.  Whitnwre  (3)  the  wages  and 
provisions  of  the  crew  expended  while  the  ship  was  in  port 
repairing  a  damage  occasioned  by  a  tempest  were  held  not  to 
be  the  subject  of  general  average;  and,  consequently,  the  plaintiff, 
whose  insurance  was  on  goods,  could  not  recover  against  his 
underwriter  money  paid  by  him  as  a  contribution  to  such 
expenses.  That  decision  was  on  the  ground  that  there  had 
been  no  sacrifice  of  a  part  to  preserve  the  whole,  and  conse- 
quently no  general  average  to  which  the  plaintiff  was  liable  to 
contribute ;  reasoning  which  does  not  shew  that  the  underwriter 
on  the  ship  would  not  be  liable  to  pay  the  expenses  in  question, 
but  rather  that  he  would  be;  for  there  is  no  doubt  that  the 
principal  damage  to  which  the  expenses  in  question  were 
accessary,  being  a  damage  to  the  ship  by  the  perils  of  the  sea, 
would  be  one  to  which  he  would  be  liable,  though  the  under- 
[  •428  ]  writer  on  goods  (the  defendant  in  *Power  v.  Whitmore  (3) )  would 
not,  according  to  the  doctrine,  laid  down  in  Abbott  on  Shipping, 
Part  III.  ch.  8,  s.  7,  p.  350  (5th  edit.),  that  such  expenses  are 
not  matter  of  general  average,  but ''  must  fall  on  the  ship  alone." 
Whoever  is  liable  to  the  damage  sustained  by  the  ship  must 
therefore  sustain  such  expenses.  It  follows  that  the  underwriter 
on  the  ship,  who  is  clearly  liable  to  the  damage  which  the  ship 
sustains,  must  pay  these  expenses  also.  A  stater  of  averages 
arranges  the  losses  in  three  columns,  headed  respectively, 
*' General,"  **  Ship,"  **  Owners;"  and  under  **Ship"  he  sets 
down  all  to  which  the  underwriters  on  the  ship  are  liable.  So 
BuLLBR,  J.,  in  Eden  v.  Poole  (4),  held  the  underwriters  on  the 

(1)  1    Park,    Ins.    ch.    2,    p.    91,  (3)  16  R.   R.    416  (4    M.    &    S. 
7th  ed.                                                         141). 

(2)  1  R.  R.  164  (1  T.  R.  127).  (4)  Park,  Ins.  ch.  2,  p.  91,  7th  ed. 
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ship  and  goods  not  liable,  because  '^  the  freight,  and  not  the  De  vaux 
ship/*  was  liable  to  the  loss.  In  the  last  cited  passage  in  Abbott,  Salvador. 
the  author  refers  to  the  Code  de  Commerce,  art.  408  (i).  There 
the  expenses  of  the  wages  and  provisions  of  the  crew,  during 
the  detention  by  a  foreign  Power,  or  by  the  necessity  for  repairs, 
are  classed  together  as  particular  averages;  and  the  article  is 
cited  in  the  conference  of  the  modem  law  with  Emerigon  (vol.  i. 
p.  619,  ch.  xii.  s.  41,  ed.  1827),  by  Boulay-Paty.  The  same 
author,  in  a  work  of  his  own,  Cours  de  Droit  Commercial 
Maritime,  vol.  iv.  p.  40,  tit.  X.  *s.  16,  says  that,  in  case  of  the  [  '^29  ] 
arrest  or  other  detention  of  a  vessel  after  departure  (and  in  the 
passage  just  cited,  arrest  '*  par  ordre  d'une  puissance  "  is  placed 
in  the  same  class  with  detention  for  the  purposes  of  repair),  the 
insurers  must  bear  the  loss  resulting  from  the  cost  of  provisions 
and  wages  of  the  crew.  This  is  also  the  American  law  (2). 
Some  foreign  authorities  class  such  expenses  as  general  average, 
on  the  same  principle  as  that  upon  which  expenses  of  going  into 
port  to  preserve  a  ship  are  so  classed:  this  is  apparently  an 
extension  of  the  Bhodian  law,  by  which  Ajactus  was  requisite  (3). 

Cur,  adi\  vult. 

Lord  Dbkman,  Ch.  J.  in  this  Term  (January  80th)  delivered  the 
judgment  of  the  Court  : 
This  was  a  motion  for  a  new  trial  in  an  action  of  assumpsit, 
tried  before  me  at  Guildhall,  on  the  insurance  of  a  ship,  for  loss 
by  perils  of  the  sea.  The  jury  found  a  verdict  according  to  my 
direction,  excluding  the  expense  for  wages  and  provisions  incurred 

(1)  Tit.  II*™*,  **Sont  ayaries  par-  detention,  quand  le  navire  est  arrete 

ticulieres:     V    le    dommage   arrive  en  voyage  par  ordre  d'une  puissance, 

aux    marchandises    par    leur    vice  et  pendant  les  reparations  qu*on  est 

propre,    par    temp^te,   prise,    nau-  oblige    d*y  faire,   si    le    navire  est 

frage   ou  echouement ;    2"   les  frais  affrete  au  voyage." 

faits  pour  les  sauver ;  3*  la  perte  des  (2)  See,  however,  Phillips's  Trea- 

cables,  ancres,  voiles,  m&ts,  cordages,  tise  on  the  Law  of  Insurance,  vol.  i. 

causee  par  temp^te  ou  autre  accident  ch.    xvi.    sec.    1,    p.   370    (Boston, 

de  mer ;    les  depenses  resultant  de  U.  S.  1823). 

toutes  reliches  occasiocn^es,  soit  par  (3)  See  Pardessus,  Cours  de  Droit 

U  perte  fortuite  de  ces  objets,  soit  Commercial,  tom.  2,  part  iv.  tit.  iv. 

par  le  besoin  d'avitaillement,  soit  par  ch.  iv.  sect.  i.  §  v.  (740),  and  part  iv. 

voie  d'eau  a  reparer ;  4**  la  nourriture  tit.  v.  ch.  i.  sect.  ii.  §  i.  (773). 
et  le  loyer  des  matelots  pendant  la 
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De  Vaux  from  the  time  of  her  repairing  damage  sustained  from  a  storm, 
Salvador,  and  excluding  also  the  sum  of  money  which  the  owners  had  paid 
in  consequence  of  some  proceedings  commenced  in  the  Court  of 
Admiralty  at  Calcutta,  in  consequence  of  an  accidental  collision 
with  another  vessel  in  the  Hoogly  river.  The  new  trial  was 
moved  for  on  the  ground  that  both  these  heads  of  damage  ought 
to  have  been  taken  into  account  by  the  jury. 
[  430  ]  We  think  it  clear,  on  authority,  that  the  former  item  ought  not 

to  be  allowed.  As  long  ago  as  1769,  in  FUUher  v.  Pooh{\), 
the  point  was  decided  by  Lord  Mansfield  at  Nisi  Prius.  The 
doctrine  has  been  cited  in  the  text  books  ever  since  that  period, 
and  is  expressly  recognised  by  Buller,  J.  in  Robertson  v. 
Ewer  (2).  The  facts  of  that  .case  did  not  indeed  require  the 
doctrine,  which  is  merely  assumed  in  the  argument  of  that 
learned  Judge  to  illustrate  his  opinion  on  the  case  then  before  the 
Court.  Mr,  Maulc  therefore  urged  that  the  law  rested  on  a 
single  decision  of  Lord  Mansfield's  at  Nisi  Prius ;  but,  when  we 
consider  the  high  authority  of  that  great  master  of  insurance 
law, — that  that  case  was  unquestioned, — that  it  received  the 
sanction  of  so  eminent  a  lawyer  as  Mr.  Justice  Buller,  who 
treats  it  as  clear  enough  to  lay  the  foundation  of  an  argument 
from  analogy;  when  it  is  fully  adopted  in  the  works  of  dis- 
tinguished writers  on  the  subject ;  and,  above  all,  when  we  find 
no  trace  of  even  a  claim  being  set  up  inconsistent  with  it  for  a 
period  of  near  70  years,  though  the  facts  must  have  afforded  the 
opportunity  many  thousands  of  times,  we  think  this  point  must 
be  regarded  as  fully  established,  and  that  we  should  not  be 
justified  in  casting  any  doubt  upon  it. 

We  would  only  further  observe  that  the  passage  cited  from 
Lord  Tbnterden's  excellent  work  (3),  which  speaks  of  these 
expenses  as  being  in  the  nature  of  an  accessary  to  a  principal,  is 
confined  to  the  questions  of  contribution  which  may  exist  between 
the  owners  and  the  freighters,  and  does  not  in  anywise  relate  to 
\  '431  ]  the  demands  *  which  may  be  preferred  against  underwriters.  It 
therefore  furnishes  no  proof  that  he  differed  from  the  doctrine 
above  alluded  to.      On  the  contrary,   if  he  had  intended  to 

(1)1    Park,    Ins.   ch.    ii,   p.   89,  (2)  1  R.  R.  164  (1  T.  R.  127). 

7tli  ed.  (3)  Abbott  on  Shipping,  330. 
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do  80,  he  could   hardly  have  failed  to  express  his  dissent  in      De  Vaux 
direct  terms.  Salvador. 

The  second  point  appears  to  be  entirely  new,  which  circum- 
stance is  not  so  strong  an  argument  against  it  as  against  the 
former  claim,  because  the  event  is  likely  to  have  been  of  much 
less  frequent  occurrence.  But,  if  we  look  for  the  principle  on 
which  Fletclier  v.  Poole  (i)  was  decided,  it  must  obviously  be  that 
well-known  maxim  of  our  law,  in  jure  nan  renwta  causa  aed 
proxinia  spectatur.  *'  It  were  infinite  '*  says  Bacon  (2)  "  for  the 
law  to  judge  the  causes  of  causes,  and  their  impulsions  one  of 
another  ;  therefore  it  contenteth  itself  with  the  immediate  cause, 
and  judgeth  of  acts  by  that,  without  looking  to  any  farther 
degree.*'  Such  must  be  understood  to  be  the  mutual  intention 
of  the  parties  to  such  contracts.  Then  how  stands  the  fact? 
The  ship  insured  is  driven  against  another  by  stress  of  weather ; 
the  injury  she  thus  sustains  is  admitted  to  be  direct,  and  the 
insurers  are  liable  for  it.  But  the  collision  causes  the  ship 
insured  to  do  some  damage  to  the  other  vessel ;  and,  whenever 
this  effect  is  produced,  both  vessels  being  in  fault,  a  positive  rule 
of  the  Court  of  Admiralty  requires  the  damage  done  to  both  ships 
to  be  added  together,  and  the  combined  amount  to  be  equally 
divided  between  the  owners  of  the  two.  It  turns  out  that  the  ship 
insured  has  done  more  damage  than  she  has  received,  and  is 
obliged  to  pay  the  owners  of  the  *other  ship  to  some  amount,  [  •^32  ] 
under  the  rule  of  the  Court  of  Admiralty.  But  this  is  neither  a 
necessary  nor  a  proximate  effect  of  the  perils  of  the  sea ;  it  grows 
out  of  an  arbitrary  provision  in  the  law  of  nations  from  views  of 
general  expediency,  not  as  dictated  by  natural  justice,  nor 
(possibly)  quite  consistent  with  it ;  and  can  no  more  be  charged 
on  the  m:iderwriters  than  a  penalty  incurred  by  contravention  of 
the  revenue  laws  of  any  particular  state,  which  was  rendered 
inevitable  by  perils  insured  against. 

We  think  therefore  that  no  rule  ought  to  be  granted. 

Rtde  refused. 

(1)  ]     Park,    Ins.    ch.  ii.   p.   89,  (2)  Maxims  of  the  liaw,  p.  35  of 

Tth  od.  Jjaw  Tracts,  1737. 
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1836.  RICKETTS  V.  BODENHAM  and  Others  (I). 

SAME  V.  SAME. 
SAME  V.  SAME. 

(4  Adol.  &  Ellis,  433—447;  S.  C.  6  N.  &  M.  170;    1  H.  &  W.  753;   5  Dowl. 
P.  C.  120;  5  L.  J.  (N.  S.)  K.  B.  102.) 

A  writ  of  prohibition  will  not  bo  entertained  on  grounds  which  might 
have  been  brought  before  the  inferior  Court;  unless  the  defect  appears 
on  the  face  of  the  proceedings. 

The  defendants,  being  the  churchwardens  of  the  parish  of 
Presteign,  in  the  diocese  of  Hereford,  for  the  year  commencing 
at  Easter,  1830,  instituted  a  suit  on  the  8th  of  July,  1830, 
against  the  plaintiff,  in  the  Consistory  Court  of  Hereford,  for 
three  church  rates,  amounting  severally  to  51.  15«.,  4Z.  6«.  3d., 
and  4Z.  6^.  M,,  assessed  by  the  churchwardens  for  the  years 
1827,  1828,  and  1829  respectively.  Before  they  had  proceeded 
beyond  the  libel,  they  amended  the  libel,  by  abandoning  their  claim 
for  all  but  the  rate  of  4L  68.  9d.  made  by  the  churchwardens 
for  1829.  A  decree  was  pronounced  against  the  plaintiff,  with 
costs.  He  then  appealed  to  the  Court  of  Arches,  which  affirmed 
the  decree,  with  costs.  He  then  appealed  again  to  the  Court 
of  Delegates,  which  also  affirmed  the  decree,  with  costs.  Three 
significavits  were  issued  from  the  several  Courts,  for  the  sum  of 
4i.  6«.  Sd.  and  costs,  and  three  several  writs  de  contmnace  capiendo. 
,^3^  I  In  Trinity  Term  last  Sir  F.  Pollock  obtained  three  *rule8  to 

shew  cause  why  writs  of  prohibition  should  not  issue  to  the  three 
Ecclesiastical  Courts  respectively,  on  the  ground  that  stat.  53 
Geo.  III.  c.  127, 8. 7  (2),  took  away  the  jurisdiction  of  the  spiritual 
Courts  in  cases  where  the  claim  made  is  for  a  church  rate  under 
101.  The  affidavit  in  support  of  the  rule  stated  the  above  facts, 
and  that  questions  respecting  the  validity  of  the  writs  and 
significavits  were  pending  before  this  Court  and  the  Court  of 
Chancery ;  and  that  the  plaintiff  believed  the  whole  of  the 
writs  and  significavits  to  be  irregular,  invalid,  and  illegal ;  that 

(1)  Cited  by  Lord  Abingeb,  C.  B.,  (2)  This  section  was  repealed  by 

in  Roberts  v.  Humby  (1837)  3  M.  &  S.  L.  R.   Act,  1873,  *•  except  as  to 

AV.  120, 125 ;  and  by  Lord  HAiiSfiURY  any  rate  the  payment  of  which  may 

in   Farquharaon   v.    Morgan^   '94,    1  still  be  enforced  by  process  of  law." 

Q.   B.   552,   558 ;    63  L.   J.  Q.   B.  — F.  P. 
47-1,477,  C.  A.— R.  C. 
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previously  to  the  commencement  of  the  suit  be  bad  not  been  Rickbtts 
sammonedy  nor,  to  his  knowledge  and  belief,  had  any  proceedings  dodenham. 
been  taken  against  him,  before  any  justice  of  the  peace ;  and  that 
previously  to  such  commencement  the  validity  of  the  rates  had 
not,  to  his  knowledge,  been  questioned  in  any  Ecclesiastical  Court. 
There  were  also  statements  for  the  purpose  of  shewing  that  the 
sentence  of  the  Consistory  Court  was  wrong  on  a  point  of  practice. 

By  the  affidavits  in  answer,  it  appeared  that  Mr.  Bicketts, 
after  the  affirmation  of  the  sentence  by  the  Court  of  Delegates, 
presented  a  petition,  and  also  a  supplemental  petition,  to  the 
King  in  Council,  for  a  commission  of  review,  which  petitions 
were  referred  to  the  Lord  Chancellor,  and  rejected ;  that,  before 
the  significavit  from  the  Consistory  Court  of  Hereford  issued,  as 
mentioned  in  the  affidavit  in  support  of  the  rule,  a  significavit 
bad  issued  from  the  same  Court,  which  had  been  quashed  for 
irregularity  on  motion  before  the  Lord  Chancellor,  and  that  no 
writ  de  contumace  capiendo  had  issued  thereon;  that  motions 
were  afterwards  *made  in  Chancery  to  quash  the  three  signifi-  i;  •435  ] 
cavits  mentioned  in  the  affidavit  in  support  of  the  rule;  that 
the  Court  of  Chancery  had  then  quashed  the  significavit  from 
the  Consistory  Court  which  had  issued  after  the  quashing  of  the 
previous  one,  but  had  sustained  those  from  the  other  two ;  that, 
in  the  proceedings,  Mr.  Bicketts  had  questioned  the  validity  of  the 
rate  ;  that,  in  the  proceedings  before  the  Court  of  Delegates,  he 
had  printed  the  whole  of  the  rates  of  1830  and  1832 ;  and  that, 
in  his  petition  for  the  commission  of  review,  he  had  insisted  on 
the  invalidity  of  the  rate,  on  the  following  grounds,  viz.  that  it 
contained  on  the  face  of  it  an  unequal  and  fraudulent  assess- 
ment, that  it  was  made  partly  for  an  illegal  purpose,  that  there 
was  no  proof  in  the  cause  that  the  rate  was  duly  made,  and  with 
legal  notice,  as  asserted  in  the  libel ;  that  the  rate  was  not  stated 
in  the  libel,  though  found  in  the  sentence,  to  have  been  made  at 
a  meeting  of  the  landholders ;  and  that  there  was  no  proof  that 
the  inhabitants  who  attended  were  landholders.  The  affidavits 
further  stated  that  Mr.  Bicketts  had  never,  during  the  pro- 
ceedings, raised  the  question  as  to  his  not  having  been  summoned 
before  the  justices;  that  the  objections  on  the  point  of  practice 
bad  formed  the  subject  of  the  appeal ;  and  that,  before  the  suit 
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RicKBTTs     commenced,  Mr.  Ricketts  had,  on  being  applied  to  for  the  rate, 

BoDENHAM.    refased,  alleging  as  his  reason  that  the  rate  was  illegal  for  stating 

a  part  of  his  land  to  be  situate  in  a  wrong  township  of  the  parish. 

The  case  was  argued  in  last  Michaelmas  Term,  November 

24th  (1)  and  25th  (i),  and  in  this  Term,  January  28th  (2). 

[  ^36  ]  Sir  John  Campbell^  Attorney-General,  shewed  cause : 

Sentence  having  been  pronounced  in  each  of  the  three  Courts, 
no  prohibition  can  issue :   In  the  Matter  of  Poe  (3),  in  the  case  of 
a  court  martial ;  unless  upon  the  face  of  the  proceedings  there  be 
no  jurisdiction ;  Buggin  v.  Bennett  (4),  in  the  case  of  the  Court  of 
Admiralty;  Blacqu'ere  v.  Hawkinnis),  in  the  case  of  the  Lord 
Mayor's  Court  in  London ;  Full  v.  Hutchins  (6),  in  the  case  of  an 
Ecclesiastical  Court.    Ofcher  authorities  are  collected  in  Harrison's 
Digest,  Inferior  Courts,  iii.  2,  and  Com.  Dig.,  Prohibition  (D). 
In  Gotdd  V.  Gapper(7)  it  appeared,  upon  a  declaration  in  pro- 
hibition, which  was  demurred  to,  that  an  Ecclesiastical  Court 
had  put  a  wrong  construction  on  an  Act  of  Parliament,  and  this 
Court  (after  sentence)  directed  that  the  prohibition  should  stand. 
There  the  nature  of  the  question  entertained  by  the  Ecclesiastical 
Court,  and  the  decision  to  which  that  Court  came,  were  collected 
from  the  proceedings  as  set  forth  in  the  declaration  in  prohibition 
and  admitted  by  the  demurrer.     That  case  shews  how  the  defen- 
dant here  should  have  raised  the  question  of  the  jurisdiction  of 
the  Ecclesiastical  Court,  so  as  to  make  the  case  cognisable  by 
this  Court  after  sentence.     If,  in  this  case,  the  plaintiflf  were  to 
declare  in  prohibition,  nothing  would  appear  but  the  libel  and 
sentence.     Upon  dem  irrer,  as  in  Gould  y.  Gapper{7),  to  such  a 
declaration,  the  defendant  must  have  had  judgment.     Supposing 
the  proceedings  to  be  properly  before  the  Court,  the  question  is, 
whether  they  necessarily  shew  want  of  jurisdiction.     It  will  be 
r  '437  ]       *said  that  stat.  58  Geo.  III.  c.  127,  s.  7,  by  giving  to  two  justices 

(1)  Before  Lord  Denman,  Ch.  J.,  (4)  4  Burr.  2035. 
Patteson,  Williams,  and  Coleridge,  (o)  1  Doug.  378. 
JJ.  (6)  2  Cowp.  422. 

(2)  Before  Lord  Denman,  Ch.  J.,  (7)  7  E.  B.  766  (3  East,  345;  1 
Littledale,  Williams,  and  Coleridge,  Smith,  528) ;  and  see  Gare  v.  Gapper, 
JJ.  3  East,  472. 

(3)  39  R.  R.  621  (5  B.  &  Ad.  681). 
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of  the  peace  power  to  enforce  the  rate  in  cases  under  lOZ.,  Riokbtts 
impliedly  takes  away  the  power  of  the  Ecclesiastical  Court  in  bodbkham. 
such  cases  ;  and  that  here  the  rate  proceeded  for  appears  on  the 
proceedings  to  have  been  under  102.  The  object  of  that  provision 
was  to  prevent  the  necessity  of  summoning  before  an  ecclesiastical 
tribunal  parties  who  refused  to  pay  small  rates,  but  did  not  dis- 
pute their  legal  liability  to  do  so»  as  Quakers.  But,  even 
admitting  that  the  power  of  the  Ecclesiastical  Court  is  taken 
away  by  implication  wherever  power  is  given  to  the  justices 
(though  it  might  be  argued  that  in  such  cases  the  jurisdictions 
are  co-ordinate),  still  the  statute  gives  the  power  to  the  justices 
only  where  the  validity  of  the  rate  has  not  been  questioned  in 
any  Ecclesiastical  Court,  and  expressly  saves  the  power  of  that 
Court,  where  the  validity  of  the  rate,  or  the  liability  of  the  person, 
is  questioned.  It  does  not  appear  on  the  face  of  these  proceedings 
that  the  validity  or  liability  was  not  questioned ;  and  the  Court 
will  presume  in  favour  of  the  sentence  whatever  is  necessary  to 
give  jurisdiction:  the  prohibition  cannot  go,  unless  the  pro- 
ceedings be  necessarily  on  the  face  of  them  without  jurisdiction, 
and  this  they  are  not  if  any  state  of  facts  consistent  with  them 
can  be  suggested  which  would  give  jurisdiction.  Further,  it 
appears  by  the  affidavits  that  the  plaintiff  did  in  fact  dispute  the 
validity  of  the  rate. 

(Coleridge,  J. :   How  can  we  notice  that  fact  upon  affidavit  ?) 

If  facts  not  on  the  face  of  the  proceedings  can  be  noticed,  the 
Court  will  see  that  this  prohibition  could  not  have  gone  even 
before  sentence,  especially  as  it  does  not  appear  that  the  plaintiff, 
when  before  the  Ecclesiastical  Court,  made  the  complaint  ''^now  [  *^^^  ] 
raised  in  his  affidavit,  that  he  had  not  been  summoned  before 
justices ;  and  the  appeals  are  the  act  of  the  plaintifif  himself. 

Sir  Frederick  PoUork,  contra  : 

The  amount  proceeded  for  is  less  than  102.  The  parties  had  no 
right  to  unite  the  by-gone  rates  with  another,  in  order  to  carry 
the  sum  above  101. ;  and  all  but  the  last  rate,  which  is  under  102., 
was  abandoned.  Therefore  it  is  as  if  the  last  rate  alone  had 
been  demanded  at  first.     The   stat.  58  Geo.  III.  c.  127,  s.  7, 
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RicKBTTs  expressly  preserves  the  jurisdiction  of  the  Ecclesiastical  Courts 
BoDBNHAM.  1^  causes  touching  the  validity  of  the  rate,  and  their  power  to 
enforce  payment,  where  the  amount  exceeds  101.  This  shews 
that  the  previous  part  of  the  section,  by  conferring  the  power 
upon  two  justices  when  the  sum  does  not  exceed  lOL,  takes  it 
away  in  such  cases  from  the  Ecclesiastical  Courts.  Besides,  the 
mere  fact  that  there  is  a  remedy  in  the  temporal  Courts  is  ground 
for  a  prohibition  to  the  spiritual  Courts  (i).  It  is  said  in  Co.  Litt. 
96  b,  "  And  here  is  implied  another  maxim  of  the  law,  that  where 
the  common  or  statute  law  giveth  remedy  in  foro  secularly 
(whether  the  matter  be  temporal  or  spiritual)  the  conusance  of 
that  cause  belongeth  to  the  King's  temporal  Courts  only  ;  unless 
the  jurisdiction  of  the  Ecclesiastical  Court  be  saved  or  allowed  by 
the  same  statute  to  proceed  according  to  the  ecclesiastical  laws." 
It  is  true  that  the  Ecclesiastical  Courts  still  retain  the  juris- 
diction for  any  amount,  where  the  validity  of  the  rate,  or  the 
personal  liability,  is  disputed  ;  but  that  power  is  preserved 
[  '439  ]  merely  by  the  enactment  that  the  *justices  shall  **  forbear  giving 
judgment,*'  on  receiving  notice  from  the  party,  and  that  then  the 
person  demanding  may  proceed  as  before  the  Act.  This  shews 
that  the  jurisdiction  does  not  vest  in  the  Ecclesiastical  Courts, 
where  the  amount  is  less  than  lOZ.,  till  the  party  has  been 
summoned  before  the  justices ;  for  he  otherwise  has  no  oppor- 
tunity of  giving  the  notice.  Now  here  the  plaintiff  never  was  so 
summoned;  the  proceedings  in  the  Ecclesiastical  Court  are 
therefore  merely  void,  and  it  is  immaterial  what  the  plaintiff  did 
before  a  Court  which  had  no  cognisance  of  the  question.  Then 
it  is  said  that  the  application  is  too  late.  In  the  Matter  ofPoe  (2) 
is  not  an  authority  for  the  point  contended  for:  there  the 
sentence  was  executed  before  the  application  was  made.  If 
the  matter  appear  to  be  out  of  the  jurisdiction  of  the  Court,  the 
prohibition  may  go  after  sentence,  and  even,  in  some  cases, 
after  execution.  The  authorities  are  collected  in  Com.  Dig. 
Prohibition  (D).  A  cause  cannot  indeed  be  properly  said  to  be 
fully  over  while  the  execution  is  in  ^fieri ;  and,  until  all  be  done 
which  the  Court  below  can  do,  the  prohibition  may  issue.     Here, 

(1)  But  see  Cramhn  v.  U'aldeot,  3  (2)  39  R.    B.    621   (5  B.   &    Ad. 

Lev.  17.  681). 
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as  to  the  Consistory  Court  at  all  events,  the  significavits  which  riokbtts 
they  have  issued  turn  out  to  be  incorrect,  and  they  may  grant  a  bodesham. 
fr^h  monition :  Austen  v.  Dugger  (i) ;  the  suit  below  is  therefore 
still  in  ^fieri.  It  is  said  that  the  plaintiff  has  chosen  to  appeal ; 
but,  if  he  had  not  appealed,  the  only  difference  in  the  result 
would  have  been  that  he  would  have  earlier  been  in  the  position 
in  which  he  is  now.  By  stat.  1  Will.  IV.  c.  21,  s.  1,  application 
for  prohibition  may  now  be  made  upon  affidavit  only.  Even 
admitting  it  to  be  necessary  that  *the  defect  of  jurisdiction  should  [  *440  ] 
appear  on  the  proceedings,  they  shew  that  the  sum  demanded 
was  leas  than  lOZ.  But  the  rule  suggested  on  the  other  side  as 
to  this  point  is  inaccurate.  It  is  true  that,  in  the  case  of  superior 
Courts,  unless  on  the  face  of  the  record  there  be  necessarily  a 
want  of  jurisdiction,  every  thing  essential  to  the  jurisdiction  shall 
be  intended ;  but,  in  the  case  of  inferior  Courts,  all  that  is 
essential  to  the  jurisdiction  must  appear  on  the  face  of  the 
proceedings,  otherwise  the  jurisdiction  will  not  be  presumed: 
2  Bacon's  Abridgment,  Courts,  D.  8  and  4 ;  7th  ed.  So  that  the 
proceedings  are  bad,  for  want  of  shewing  that  the  vaUdity  of  the 
rate,  or  the  liability  of  the  party,  was  in  question. 

{Sir  J.  Campbell:  The  authorities  cited  as  to  inferior  Courts  do 

not  apply  to  the  spiritual  Courts,  which  are  Courts   Christian 

and  superior,  though  liable  to  prohibition  if  they  exceed  their 

jurisdiction.     As  to  the  argument  that  a  new  monition   may 

issue,  that,  at  any  rate,  does  not  apply  to  the  Court  of  Arches, 

nor  the  Court  of  Delegates,  the  significavits  of  these  two  Courts 

having  been  held  good,  and  those  Com-ts  having  therefore  no 

more  to  do.) 

Cnr.  adv.  vult. 

Loud  Dbnman,  Ch.  J.,  in  this  Term  (February  1st)  delivered  the 
judgment  of  the  Court: 

There  were  three  cases  of  application  for  a  prohibition  in  the 
same  cause;  the  first  to  the  Consistory  Court  of  the  diocese 
of  Hereford,  the  second  to  the  Court  of  Arches,  the  last  to  the 
Court  of  Delegates,  in  each  of  which  Courts  successively  sentence 
had  passed  against  the  applicant. 

(1)  1  Add.  Eccl.  Eep.  307. 
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RioKBTTs         It  appeared  that  the  original  suit  had  been  to  enforce  *the 

BoDBNHAM.    payment  of  a  church-rate  amounting  to  42.  6s.  8^.,  and  that  the 

L  '**n       defence  had  been  that  the  rate  was  made  at  a  meeting  of  which 

no  due  and  legal  notice  had  been  given,  that  it  was  made  for  an 

illegal  purpose,  and  shewed  upon  the  face  of  it  an  unequal  and 

fraudulent  assessment. 

On  shewing  cause  against  the  motion,  it  was  contended  that 
the  only  ground  of  prohibition  suggested  was  a  supposed  want 
of  jurisdiction  in  the  Court  below  to  proceed  in  the  matter  of  a 
(church-rate,  where  the  sum  to  be  recovered  did  not  exceed  lOL, 
i)ut  that  the  objection,  coming  after  sentence,  was  too  late, 
unless  it  appeared  on  the  face  of  the  proceedings  in  that  Court. 
And  there  is  no  doubt  that,  in  the  case  of  prohibitions  to  be 
granted  for  the  sake  of  trial,  as  distinguished  from  those  which 
are  to  be  granted  upon  account  of  a  wrong  trial  or  erroneous 
judgment,  the  rule  is  established,  that  a  party  neglecting  to 
contest  the  jurisdiction  in  the  first  instance,  and  taking  his 
chance  of  a  favourable  decree,  shall  not  be  allowed  after  sen- 
tence to  allege  the  want  of  jurisdiction  as  a  ground  of  prohibition, 
unless  the  defect  appears  on  the  face  of  the  pleadings.  The 
justice  of  the  rule  is  very  apparent,  and  the  propriety  of  the 
exception  scarcely  less  so ;  for  it  is  the  duty  of  this  Court  to 
restrain  any  encroachment  of  jurisdiction  in  the  inferior  Courts, 
and  therefore  it  interferes  for  the  sake  of  the  public,  and  not 
of  the  individual,  where,  the  want  of  jurisdiction  appearing  on 
the  face  of  the  proceedings,  the  case  might  become  a  precedent, 
if  allowed  to  stand  without  impeachment. 

In  support  of  the  application.  Sir  F.  Pollock  scarcely  disputed 
this  general  doctrine ;  but  he  contended  that,  inasmuch  as,  on 
[  •*'42  ]  the  face  of  the  libel,  the  suit  appeared  *to  be  for  a  rate  under 
lOL,  the  want  of  jurisdiction  was  from  that  circumstance  alone, 
and  by  itself,  apparent.  It  is  necessary  therefore  to  examine  the 
statute,  58  Geo.  III.  c.  127,  s.  7,  to  sea  whether  this  argument 
is  maintainable. 

That  section  commences  with  a  preamble,  stating  the  expediency 
that  church  or  chapel  rates  of  limited  amount,  unduly  refused  or 
withheld,  should  in  certain  cases  be  more  easily  and  speedily 
recovered.    It  then  goes  on  to  provide  for  the  case  of  a  refusal  or 
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neglect  by  any  one  daly  rated  to  a  church  rate,  or  a  chapel  rate,  the  Bicketts 
validity  of  which  has  not  been  questioned  in  any  Ecclesiastical  bodenham. 
Co\irt,  to  pay  the  sum  in  which  he  is  rated ;  and  gives  a  summary 
mode  of  enforcement  before  two  justices,  who  are  empowered  to 
order  the  payment  of  what  is  due  and  payable  in  respect  of 
such  rate,  so  as  the  sum  ordered  to  be  paid  do  not  exceed  101. 
There  is  then  an  appeal  given  to  the  Sessions  against  such 
order,  with  a  stay  of  execution  pending  the  appeal.  And  this 
is  followed  by  the  material  proviso,  "  that  nothing  herein  con- 
tained shall  extend  to  alter  or  interfere  with  the  jurisdiction  of 
the  Ecclesiastical  Courts  to  hear  and  determine  causes  touching 
the  validity  of  any  church  rate  or  chapel  rate,  or  from  pro- 
ceeding to  enforce  the  payment  of  any  such  rate,  if  the  same 
shall  exceed  the  sum  of  lOZ.,  from  the  party  proceeded  against." 
If  the  section  had  stopped  here,  we  should  have  thought  it  clear 
that  a  distinction  was  made  between  suits  in  which  the  validity 
of  a  rate  was  questioned,  and  those  in  which,  the  rate  being 
undisputed,  the  only  object  was  to  enforce  the  payment;  that, 
as  to  the  former,  the  jurisdiction  of  the  Ecclesiastical  Courts 
was  left  wholly  untouched ;  in  the  latter,  it  was  by  implication 
taken  away  *where  the  sum  does  not  exceed  lOZ.  This  inter-  [  *448  ] 
pretation  makes  the  enacting  part  of  the  section  and  the  proviso 
consistent,  and  both  together  to  form  a  complete  enactment  on 
the  subject.  But  this  view  of  the  statute  is  made  more  clear 
by  the  proviso  which  immediately  follows,  that,  "  if  the  validity 
of  such  rate,  or  the  liability  of  the  person  from  whom  it  is 
demanded  to  pay  the  same,  be  disputed,  and  the  party  disputing 
the  same  give  notice  thereof  to  the  justices,  the  justices  shall 
forbear  giving  judgment  thereupon,  and  the  person  or  persons 
demanding  the  same  may  then  proceed  to  the  recovery  of  their 
demand,  according  to  due  course  of  law,  as  heretofore  used 
and  accustomed.'*  This  proviso  applies  only  to  cases  under 
10/. ;  and  the  effect  of  it  is  that,  even  in  such  cases,  the  moment 
it  appears  that  the  question  is  one  not  merely  of  enforcing 
payment,  but  touching  the  validity  of  the  rate,  the  summary 
jurisdiction  is  at  an  end,  and  that  of  the  Ecclesiastical  Court 
attaches. 
If  this  interpretation  of  the  section  be  correct,  it  is  obvious 
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RicKETTB  that  the  mere  fact,  that  on  the  face  of  the  proceedings  the  suit 
BoDENUAu.  appears  to  relate  to  an  assessment  for  a  sum  not  exceeding  102., 
cannot  prove  a  want  of  jurisdiction  in  the  Ecclesiastical  Court 
to  entertain  the  cause.  Without  entering  into  the  argument  at 
the  Bar,  as  to  presumptions  for  or  against  the  proceedings  of 
inferior  Courts,  or  whether  the  doctrine  applies  to  the  Ecclesias- 
tical Courts,  it  is  at  least  undeniable  that  this  Court  ought  to 
examine  the  whole  of  the  proceedings,  in  order  to  collect  from 
them,  if  it  can,  whether  the  suit,  admitted  to  be  for  less  than 
10/.,  was  a  suit  in  which  the  validity  of  the  rate  or  the  liability 
of  the  defendant  was  questioned,  or  whether  it  was  merely  for 
[  *444  ]  enforcing  the  payment ;  *this  being  the  real  point  on  which 
the  question  of  jurisdiction  must  depend. 

Now,  upon  such  examination,  it  is  obvious  that  the  validity 
of  the  rate,  and  nothing  else,  was  in  question ;  it  follows,  there- 
fore, that  there  is  no  want  of  jurisdiction  apparent  on  the  face 
of  the  proceedings :  and  it  becomes  unnecessary  to  give  any 
opinion  upon  other  points  made  in  the  argument. 

Considering  that  Mr.  Bicketts  has  proceeded  through  two 
stages  of  appeal  without  raising  the  ground  of  objection  which 
is  now  made,  we  cannot  regret  that  all  the  authorities  warrant 
us  in  discharging  this  rule. 

Rule  discharged. 

In  Easter  Term  following  (April  18th)  Sir  Fredcrix^k  Pollock 
again  applied  (i)  for  a  rule  to  shew  cause  why  a  prohibition 
should  not  issue,  on  a  aflSdavit  by  the  plaintiff  that  the  validity 
of  the  rate  had  not  been  questioned  in  the  Ecclesiastical  Court, 
nor  had  the  defendant  then  disputed  his  liability  to  pay ;  that 
he  should  not  have  questioned  either,  if  he  had  been  summoned 
before  justices;  and  that  he  conceived  the  Court  to  have  given 
judgment  on  the  supposition  that  he  had  raised  such  a  question 
before  the  Ecclesiastical  Court.  The  proceedings,  as  entered  in 
the  books  of  the  Consistory  Court,  were  annexed  to  the  affidavit ; 
and  the  material  part  of  them  was  as  follows.  Mr.  Bicketts 
was  cited  in  the  Consistory  Court,  in  a  cause  of  subtraction  of 
church  rates,  and  appeared  personally.     The  libel,  as  amended, 

(1)  Before  Lord  Denman,  Ch.  J.,  Littledale,  Patteeon,  and  Coleridge,  JJ. 
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stated  that  the  churchwardens  for  1829,  being  about  to  expend  Biokbtts 
money  *on  the  repair  of  the  parish  church  and  for  other  things  bodbnham. 
relating  to  the  office  of  churchwardens,  met,  January  Ist,  1880,  [  '^^^  ] 
with  some  of  the  most  substantial  inhabitants  of  the  parish, 
pursuant  to  legal  notice,  in  order  to  make  a  church  rate  or 
assessment,  and  did  make  a  rate  at  three  pence  in  the  pound, 
&e. ;  that  Mr.  Bicketts,  at  the  time  of  the  making  the  rate, 
was  an  inhabitant,  and  occupied  within  the  parish  property  of 
certain  value  (specified  in  the  libel),  for  which  he  was  assessed 
(as  specified  in  the  libel),  in  42.  6«.  3d, ;  and  that  he  had 
several  times  been  requested  to  pay  the  same,  but  refused,  and 
still  did  refuse  to  pay.  Mr.  Bicketts  prayed  to  be  furnished  with 
the  churchwardens'  accounts  for  1827,  1828,  and  1829,  which 
the  Judge  decreed.  Certain  accounts  having  been  delivered  into 
Court,  in  obedience  to  this  order,  B.  objected  to  them  as  incom- 
plete ;  and  the  Judge,  upon  inspection,  declared  them  to  be 
incomplete.  Accounts  having  again  been  delivered  in,  B.  still 
objected  to  their  incompleteness;  the  Judge,  on  B.'s  petition, 
having  previously  allowed  him  time  to  give  his  personal  answers, 
now  allowed  further  time,  upon  which  the  proctor  on  the  other 
side  waived  the  personal  answer  of  B.  At  the  next  Court,  B. 
applied  for  costs,  in  consequence  of  the  opposing  proctor  having 
waived  his  personal  answers,  upon  which  the  Judge  took  time 
to  deliberate.  The  witnesses  in  support  of  the  libel  were  then 
produced ;  and,  upon  B.  objecting  to  their  production,  they  were 
admitted  by  the  Judge.  B.  having  failed  to  appear  at  the  four 
next  successive  Courts,  the  cause  was  concluded  at  the  last  of 
these,  and  B.  monished  to  attend  and  hear  sentence  at  the  next 
Court.  He  appeared  at  *the  next  Court,  and  protested  that  he  [  •446  ] 
had  not  been  duly  monished,  which  the  proctor  on  the  other 
side  denied ;  and  the  Judge  read  and  passed  sentence ;  by  which 
it  was  declared  that  the  proctor  of  John  Bodenham,  &c.,  had 
prayed  for  justice  to  his  party,  but  that  B.  had  made  no 
prayer,  and  that  the  said  proctor  had  fully  proved,  &c.,  and 
that  nothing,  or  at  least  nothing  e^ectual,  had  been  proved, 
♦fee,  on  behalf  of  B. ;  and  the  Judge  decreed  that  B.  ought 
to  be  condemned,  and  did  condemn  him,  in  the  rate  of  4Z.  6«.  3rf. 
with  costs. 
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RicKETTB  Sir  Frederick  Pollock  : 

V. 

BoDBNHAM.  The  Court  will  not  refuse  to  revise  their  judgment,  ex  debito 
juatitue,  if  it  shall  appear  to  have  been  founded  on  a  miscon- 
ception as  to  the  facts.  It  is  now  shewn  that  the  validity  of 
the  rate  does  not  appear  to  have  been  questioned  on  the  face  of 
the  proceedings ;  therefore  the  prohibition  must  go,  for  want 
of  jurisdiction  appearing,  according  to  the  rule  referred  to  before, 
that,  in  the  case  of  inferior  Courts,  nothing  will  be  intended  in 
favour  of  the  jurisdiction.  That  rule  was  affirmed  in  Winford 
V.  Powell  (1),  'Trevor  v.  Wall  (2),  Higginson  v.  Mai-tin  (3). 

(LiTTLEDALE,  J. :  Those  are  cases  of  common  law  Courts, 
which  are  inferior  to  the  Courts  of  Westminster  Hall ;  but 
Ecclesiastical  Courts  are  not  so.) 

The  fact  that  this  Court  will  restrain  the  Ecclesiastical  Courts 
by  prohibition  shews  that  they  are  inferior  to  this  Court,  so  far  as 
the  present  argument  is  concerned ;  though,  in  some  sense,  they 
may  be  termed  superior  Courts.  An  attempt  was  made  to  obtain 
a  prohibition  against  the  Lord  Chancellor,  sitting  in  bankruptcy, 
[•447]       *  which  failed  (4). 

(LiTTLEDALE,  J. :  Prohibition  lies  to  the  Courts  of  a  County 
Palatine,  if  they  hold  plea  of  lands  out  of  the  county  (s).) 

Here,  however,  the  want  of  jurisdiction  does  appear  on  the  face 
of  the  proceedings ;  for  the  claim  appears  to  be  less  than  10/., 
which  takes  the  jurisdiction  from  the  spiritual  Court,  unless 
it  appear  on  the  record  that  the  parties  had  previously  been 
before  justices. 

(Coleridge,  J. :  Nothing  appeared  to  raise  the  question  of 
jurisdiction  except  the  amount;   and,   by  the   statute,  if  the 

(1)  2  I^.  Bay.  1310.  ruptc}':    but    the    prohibition    was 

(2)  1  T.  B.  151.  refused,    on    the    ground    that    no 

(3)  2  Mod.  197.  excess  of  jurisdiction   appeared  in 

(4)  In  Ex  parte  Cowan,  3  13.  ^  Aid.  the  paiticular  case. 

123.     No  express  decision  was  given  (5)  Com.  Dig.  Prohibition  (A   1). 

on  the  question,  whether  the  Court  That    the    Courts  of   the    Counties 

of  King's  Bench  could  prohibit  the  Palatine    are    supeiior    Courts,   see 

Lord   Chancellor    sitting    in   bank-  Peacock  v.  lielfy  1  Saund.  73, 
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validity   be  questioned,   the  jurisdiction  of   the  Ecclesiastical     Rickettb 

Court  is  as  it  was  before.)  Bodbkham. 

Cur.  adv.  rult. 

Afterwards,  in   the   same   Term   (May   9th),   Lord  Denman, 
Ch.  J.  said : 

The  Court  has  looked  into  this  question,  but  does  not  consider 

it  necessary  to  add  to  what  was  previously  said.     There  will  be 

no  rule.  ^    , 

Rule  refused. 


CLARKE  AND  Others  v.  SPENCE  and  Others  (1).  ma. 

(4  Adol.  &  Ellis,  448-472;  S.  C.  6  N.  &  M.  399;  1  H.  &  W.  760 ;  5  L.  J.         f'mi 

(N.  S.)  K.  13.  161.) 

P.  contracted  with  a  shipbuilder  to  build  him  a  ship  for  a  certain 
8um,  to  be  paid  by  instalments  as  the  work  proceeded ;  the  first  instal- 
ment when  the  vessel  was  rammed,  the  second  when  she  was  timbered, 
&C.  An  agent  for  P.  was  to  superintend  the  building.  The  vessel  was 
built  under  such  superintendence,  all  the  materials  being  approved  by 
the  agent  before  they  were  used.  The  builder  became  bankrupt'  before 
the  ship  was  completed.  Afterwards  the  assignees  completed  the  ship. 
All  the  instalments  were  paid  or  tendered.  In  an  action  of  trover  by 
P.  against  the  assignees  for  the  ship  : 

Held,  that,  on  the  first  instalment  being  paid,  the  property  in  the 
portion  then  finished  became,  by  virtue  of  the  above  contract,  vested  in 
P.,  subject  to  the  right  of  the  builder  to  retain  such  portion  for  the 
purpose  of  completing  the  work  and  earning  the  rest  of  the  price ;  and 
that  each  material  subsequently  added  became,  as  it  was  added,  the 
property  of  P.  as  the  general  owner. 

Held,  fiirther,  that  under  the  above  circumstances  the  ship  did 
not  pass  to  the  assignees  under  the  reputed  ownership  clause  of  the 
Bankruptcy  Act. 

Trover  for  a  ship.  Plea,  the  general  issue.  The  plaintiffs 
were  merchants,  carrying  on  business  at  Newcastle-upon-Tyne, 
under  the  firm  of  Clarke,  Plummer,  &  Co. ;  the  defendants  were 
the  assignees  of  John  Brunton,  a  bankrupt.  On  the  trial  before 
Alderson,  J.,  at  the  Durham  Spring  Assizes,  1884,  a  verdict  was 
found  for  the  plaintiffs  for  1,002{.  11^.,  subject  to  the  opinion  of 
this  Court  on  the  following  case. 

(1)  See  Sale  of  Goods  Act,  1893  Smth  v.  Mfjort  (1886)  11  App.  Cas. 
(56  &  57  Vict.  c.  71),  sect.  18,  rule  5(1);      350 ;  55  L.  J.  P.  C.  54.— E.  C. 
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Clarke  On  the  24th  of  February,  1882,  Brunton,  before  his  bank- 

spence.  I'uptcy,  contracted,  by  a  written  agreement,  to  build  a  ship 
(not  now  in  question)  for  the  plaintiffs,  and  the  contract  was 
performed  on  both  sides.  The  agreement  commenced  with  a 
specification,  stating,  under  several  heads  of  ''  dimensions," 
**  scantling,"  **  stores,"  &c.,  the  manner  in  which  the  ship  was 
to  be  built,  the  materials  to  be  used,  and  the  outfit  to  be  fur- 
nished ;  and  it  then  proceeded  as  follows  :  "  It  is  agreed  between 
Mr.  John  Brunton,  of  Southwick,  shipbuilder,  and  Clarke, 
Plummer,  &  Co.  of  Newcastle,  that  the  said  Mr.  John  Brunton 
will  build  a  vessel  of  the  before-mentioned  dimensions  and 
scantlings,  in  every  point  fully  equal  to  the  Andromeda  in  work- 
manship, and  fit  said  hull  out  with  the  materials  of  the  sizes 
[  •449  ]  and  descriptions  before  *named,  all  of  approved  quality,  &c.  Mr. 
Benjamin  Heward  to  superintend  the  building  and  outfit.  The 
vessel  to  be  launched  in  the  month  of  July  next  ensuing :  for 
the  sum  of  8,250Z.,  payable  as  follows  : 
"  When  rammed,  by  bill  at  three  months'  date,  to  the 

amount  of £400 

**  When  timbered,  the  like  payment  of  ...  .  400 
**  When  decked,  the  like  payment  of  ...  .  400 
*'  When  launched,  the  like  payment  of     .         .         .  500 

"  The  residue  or  balance,  one  half  at  four  months  and 

six  months  date,  to  the  amount  of      ...         .    1,550 


£8,250 


**  John  Brunton  for  self  and  Co. 
''  Signed  at  Southwick,  24th  February,  1882. 

**  Thomas  Clarke." 

**  1882,  March  22nd.     Agreed  with  Mr.  Brunton  to  make  the 

vessel  six  inches  deeper,  say  to  be  17^  feet  deep,  for  which  he  is 

to  be  paid  251.     On  same  day  arranged  with  Mr.  Heward  to 

inspect  the  building  of  the  vessel,  for  which  he  is  to  be  paid 

the  sum  of  402. 

**  Thomas  Clarke." 

On  the  5th  of  July,  1882,  Brunton  contracted  in  writing  with 
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the  plaintiffs  to  build  them  another  ship,  the  subject  of  this      Clabke 
action.     The  agreement  was  as  follows :  Spence. 

"  SouTHwiCK,  5th  July,  1832. 
"Messrs.  Clarke,  Plummer,  &  Co.  Newcastle. 

•'  SiBS, 

''I  agree  to  build  you  a  vessel  of  the  following  dimensions 
for  the  sum  of  8,400Z. ; "  (here  followed  a  statement  of  dimen- 
sions) ;  "  to  be  finished  in  every  *respect  similar  to  the  vessel  I  l  •^oO  ] 
contracted  to  build  for  you  on  the  24th  of  February  last,  with 
the  exception  of  the  anchors,  which  for  the  present  vessel  are 
to  be  of  the  weights,"  &c.  '^  The  vessel  to  be  launched  in  the 
month  of  December  next,  and  to  be  paid  for  in  the  same  way  as 
the  vessel  already  alluded  to.     I  am,  Sirs,  yours  respectfully, 

**  John  Brunton." 

*'  Mr.  Howard  to  superintend  the  building  of  the  within  named 
vessel,  and  to  be  paid  40Z.  for  the  same.  ,,  m  p  „ 

Brunton  proceeded  to  build  the  last  named  vessel  in  his  yard 
at  Southwick,  and  before  his  bankruptcy  the  vessel  was  rammed 
and  timbered.  Two  instalments  of  the  agreed  price,  viz.  400Z. 
when  the  vessel  was  rammed,  and  402Z.  11«.  when  the  vessel 
was  timbered,  were  paid  according  to  the  agreement,  before 
the  bankruptcy ;  and  the  plaintiffs  also  paid  Brunton  before 
his  bankruptcy  200Z.  by  way  of  anticipation  on  the  third  instal- 
ment: the  payments  before  the  bankruptcy  amounting  in  all 
to  1,002/.  11«. 

Brunton  became  bankrupt  in  October,  1882,  after  the  ship 
was  all  timbered  and  planked  (except  about  five  planks  outside), 
but  not  decked.  The  fiat  issued,  November  1st,  1882,  and  the 
defendants  were  appointed  assignees  on  the  16th. 

The  frame  of  the  vessel  at  the  time  of  the  bankruptcy,  on 
the  15th  of  October,  1882,  was  worth  1,601Z.  18«.  7d.,  that  being 
the  value  of  the  timber  and  the  work  done  upon  her.  After 
Brunton  became  bankrupt,  the  defendants  as  assignees  took  . 
possession  of  the  whole  of  the  ships,  timber,  goods,  chattels  and 
effects  *in  Brunton's  yards  .and  premises,  and,  amongst  other  [  *^^^  ] 
things,  of  the  frame  of  the  vessel  in  question. 
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Clarke  On  the  27th  of  November,  1832,  the  plaintiffs  gave  notice  in 

8PENCR.  writing  to  the  defendants,  then  in  possession  of  the  frame  of 
the  said  vessel,  that  the  same  was  the  property  of  Clarke, 
Plummer,  &  Co. ;  and  they  required  the  defendants  to  give  up 
possession,  threatening  legal  proceedings  on  non-compliance. 
They  did  not  at  that  time  tender  any  money.  A  week  or  two 
after  Christmas,  1832,  the  defendants  proceeded  to  complete 
the  vessel,  and,  on  the  7th  of  February,  1833,  the  plaintiffs 
gave  the  following  notice  to  the  defendants,  addressed  to  them 
as  assignees  of  Brunton  : 

"  Messrs.  Clarke,  Plummer,  &  Co.  having  been  informed  that, 
in  finishing  the  vessel  contracted  to  be  built  for  them  by  John 
Brunton,  you  are  not  proceeding  in  a  proper  and  sufficient 
manner  and  according  to  the  terms  of  such  contract,  we  do 
therefore  give  you  notice  that  they  require  that  Mr.  Heward, 
the  person  appointed  by  them  to  superintend  the  building  of  the 
said  vessel,  shall  be  allowed  to  inspect  and  superintend  the  same 
accordingly ;  and,  if  you  refuse  to  accede  thereto,  and  the  said 
vessel  should  be  found,  when  finished,  to  be  deficient  in  any 
respect  from  the  terms  of  the  said  contract,  they  will  hold  you 
personally  responsible  for  such  deficiency." 

On  March  1st,  1833,  when  the  third  instalment  would  have 
become  payable  according  to  the  terms  of  the  contract,  if  no 
alteration  had  been  produced  by  the  bankruptcy,  200i.,  as  the 
balance  of  the  said  third  instalment,  was  tendered  by  the  plaintiffs 
to  the  defendants  and  by  them  refused.  On  March  23rd,  1833, 
[  *irt2  ]  the  ship  was  ♦launched.  A  bill  at  three  months  for  500Z.,  as 
for  the  fourth  instalment,  was  tendered  by  the  plaintiffs  to  the 
defendants,  and  refused.  The  defendants  afterwards  sold  the 
vessel  for  2,6002.  Before  the  sale  was  completed,  the  plaintiffs 
tendered  to  the  defendants  1,750/.  (making,  with  1,002/.  11«. 
paid  as  before  mentioned,  2,752/.  lis.)  in  payment  for  the  vessel, 
and  demanded  the  vessel  from  them,  which  they  refused.  It  was 
admitted  on  the  trial  that  the  vessel  was  never  of  greater  value 
than  2,700/. 

Heward,  the  person  appointed  under  the  agi-eement  to  super- 
intend the  building  of  the  vessel,  was  called  as  a  witness  for  the 
plaintiffs,  and  stated  that  he  was,  during  the  building  of  the  said 


VOL.  XLiii.;       1836.     K.  B.     4  AD.  &  EL.  452— 453.  899 

vessel,  duly  authorized  by  them  to  superintend  the  building  on  Clarke 
their  behalf.  That  he  had  been  engaged  in  superintending  the  spence. 
building  of  other  vessels,  as  well  for  the  plaintiffs  as  other 
persons,  in  Brunton's  and  in  other  shipbuilding  yards.  He 
proved  that,  when  the  pieces  of  timber  for  the  vessel  were  ready 
for  the  keel  stem  and  stern-post,  he  was  sent  for  by  Brunton  to 
look  at  them  previously  to  their  being  prepared  for  those  purposes. 
That  he  went  with  Brunton  and  inspected  them ;  and,  when  he 
had  approved  of  them,  they  were  immediately  prepared;  and, 
when  they  were  ready  to  put  together,  he  attended  and  saw  the 
ram  set  up.  That  Brunton  shewed  him  the  plan  of  the  vessel, 
and  consulted  with  him  thereon,  which  he  approved ;  and,  from 
that  time  until  Brunton's  failure,  he  attended  at  the  building 
yard  daily,  to  inspect  and  superintend  the  work  on  behalf  of 
the  plaintiffs.  That  three  or  four  times,  or  more,  during  the 
progress  of  the  work,  he  had  occasion  to  reject  parcels  of  timber 
and  other  things  that  were  about  to  be  put  *into  the  vessel,  on  [  **^-'^  ] 
account  of  their  insufficiency ;  and  upon  his  making  objection 
thereto  they  were  removed.  That  Brunton  once  persisted  in 
putting  a  timber  into  the  ship,  which  Heward  had  objected  to, 
on  which  occasion  one  of  the  plaintiffs,  at  Howard's  instance, 
attended,  and  insisted  on  its  being  removed,  and  it  was  by 
Brunton's  orders  removed  accordingly.  That  Heward  had  for 
t^veral  years  been  employed  to  inspect  ships  for  various  persons 
in  the  progress  of  the  building,  and  that  he  never  knew  an 
instance  of  a  single  timber  or  plank,  that  had  been  passed  by 
him  and  fixed  in  the  vessel,  having  been  afterwards  removed 
by  the  builder,  or  timbers  approved  by  him  for  building  after- 
wards used  by  the  builder,  unless  for  the  purpose  of  completing 
the  vessel  under  his  inspection.  Brunton,  after  his  failure,  and 
when  he  understood  the  defendants  were  proceeding  to  finish  the 
vessel,  attended  at  the  building  yard,  and  stated  that  he  had 
•come  there  to  inspect  the  progress  of  the  work  on  behalf  of 
the  plaintiffs  as  usual ;  this  he  did  for  several  days,  until  he 
was  ordered  off  the  premises  by  the  foreman  at  the  instance 
of  the  defendants. 

Evidence  was  offered,  on  the  part  of  the  defendants,  that  the 
vessel   was   in   the  order  and  disposition  of  the  bankrupt  as 
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Clarke      reputed  owner  at  the  time  of  the  bankruptcy,  which  evidence 

Spekoe.      was  rejected. 

The  questions  for  the  Court  were,  whether,  under  the  circum- 
stances above  stated,  the  plaintiffs  were  entitled  to  maintain 
trover?  If  they  were,  the  verdict  was  to  be  entered  for  the 
plaintiffs,  damages  l,002f.  11«.  If  not,  a  nonsuit  to  be  entered. 
Secondly,  whether  the  evidence  as  to  reputed  ownership  was 
properly  rejected  ?    If    so,  the  verdict  was  to  stand ;   if  not, 

[  *454  ]      there  was  to  be  a  *new  trial.     This  case  was  argued  in  last 
Michaelmas  Term  (i). 


[  465  ]  Williams,  J.,  in  this  Term  (February  1st),  delivered  the 
judgment  of  the  Court  : 
The  principal  question  raised  by  this  case  is,  in  whom,  under 
the  special  terms  of  the  contract  entered  into  between  the 
plaintiffs  and  the  bankrupt,  John  Brunton,  the  general  property 
in  so  much  of  the  vessel  as  had  been  put  together  at  the  time 
of  the  bankruptcy  was  vested. 

All  consideration  of  any  special  property  which  might  be  in 
the  bankrupt,  by  reason  of  a  lien  for  monies  expended  on  the 
vessel,  according  to  the  doctrine  laid  down  in  Woods  v.  Russell  (2), 
is  removed  from  the  case  by  the  tender  of  all  such  monies  which 
has  been  made  by  the  plaintiffs :  and  we  desire  it  to  be  distinctly 
understood  that,  in  the  judgment  which  we  are  about  to  pro- 
nounce, we  give  no  opinion  whatever  as  to  the  soundness  of 
that  doctrine. 

[  406  ]  On  the  part  of  the  plaintiffs  it  was  not  denied  in  argument, 

nor  could  be  according  to  decided  cases,  Muckloiv  v.  Mangles  (3), 
Simmons  v»  Swift  (4),  Rohde  v.  Thwaites  (6),  Goode  v.  Langley  (6), 
Atkinson  v.  Bell(l),  Carruthers  v.  Payne  {8),  and  known  prin- 
ciples of  law,  that,  in  general,  under  a  contract  for  the  building 
a  vessel,  or  making  any  other  thing  not  existing  in  specie  at  the 

(1)  November  13th.   Before  Patte-  (3)  9  R.  R.  784  (1  Taunt.  318). 
son,   Williams,   and  Coleridge,   JJ.  (4)  29  R.  R.  438  (5  B.  &  C.  857). 
Lord  Denman,  Ch.  J.  was  absent,  (5)  30  R.  R.  363  (6  B.  &  C.  388). 
being  unwell.  (6)  7  B.  &  C.  26. 

(2)  24   R.   R.   621    (5  B.  &  Aid.  (7)  32  R.'  R.  382  (8  B.  &  C.  277). 
942).  (8)  30  R.  R.  592  (5  Bing.  270). 
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time  of  the  contract,  no  property  vests  in  the  party  whom,  for  Clarke 
distinction,  we  will  call  the  purchaser,  daring  the  progress  of  spbnob. 
the  work,  nor  until  the  vessel,  or  thing,  is  finished  and  delivered, 
or  at  least  ready  for  delivery  and  approved  by  the  purchaser ; 
and  that,  even  where  the  contract  contains  a  specification  of  the 
dimensions  and  other  particulars  of  the  vessel  or  thing,  and  fixes 
the  precise  mode  and  time  of  payment  by  months  and  days. 
The  builder  or  maker  is  not  bound  to  deliver  to  the  purchaser 
the  identical  vessel  or  thing  which  is  in  progress,  but  may,  if 
he  please,  dispose  of  that  to  some  other  person,  and  deliver  to 
the  purchaser  another  vessel  or  thing,  provided  it  answers  to 
the  specification  contained  in  the  contract.  But  it  is  urged, 
on  the  authority  of  Woods  v.  Russell  (i),  that,  where  the  con- 
tract provides,  as  that  in  question  does,  that  a  vessel  shall  be 
bnilt  under  the  superintendence  of  a  person  appointed  by  the 
purchaser,  and  also  fixes  the  payment  by  instalments,  regulated 
by  particular  stages  in  the  progress  of  the  work,  the  general 
property  in  all  the  planks  and  other  things  used  in  the  progress 
of  the  work  vests  in  the  purchaser  at  the  time  when  they  are  put 
to  the  fabric  under  the  approval  of  the  superintendent ;  *or,  at  [  *467  ] 
all  events,  as  soon  as  tlie  first  instalment  is  paid.  The  facts  in 
the  case  of  Woods  v.  Russell  (i)  did  not  make  it  necessary  to 
determine  this  point;  neither  did  the  decision  of  the  Court 
proceed  ultimately  on  any  such  point,  but  on  the  ground  that 
the  vessel,  by  virtue  of  the  certificate  of  the  builder,  had  been 
registered  in  the  name  of  the  purchaser,  and  that  the  builder 
had,  by  his  own  act,  declared  the  general  property  to  be  in  the 
purchaser.  This  appears  both  by  the  judgment  itself,  and  by 
the  notice  taken  of  it  by  Lord  Tbntbrden  in  the  last  edition  of 
his  book  on  Shipping,  page  44.  But  there  is  a  passage  in  the 
course  of  that  judgment  which  goes  strongly  to  establish  the 
point  contended  for  by  the  learned  counsel  for  the  plaintiffs ; 
and,  though  the  opinion  expressed  in  that  passage  is  extra- 
judicial, yet,  considering  that  time  was  taken  before  the  judg- 
ment was  pronounced,  and  the  very  great  learning  of  those  by 
whom  it  was  pronounced,  we  should  certainly  hesitate  very 
much  before  we  could  come  to  any  conclusion  contrary  to  that 
(1)  24  B.  B.  621  (5  B.  &  Aid.  942). 
B.B. VOL.  XLIII.  26 
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Clabks  opinion.  The  passage  is  as  follows  :  ''  This  ship  is  built  upon 
.Spj^ge.  a  special  contract,  and  it  is  part  of  the  terms  of  the  contract, 
that  given  portions  of  the  price  shall  be  paid  according  to  the 
progress  of  the  work ;  part  when  the  keel  is  laid,  part  when 
they  are  at  the  light  plank.  The  payment  of  these  instalments 
appears  to  us  to  appropriate  specifically  to  the  defendant  the 
very  ship  so  in  progress,  and  to  vest  in  the  defendant  a  property 
in  that  ship,  and  that,  as  between  him  and  the  builder,  he  is 
entitled  to  insist  upon  the  completion  of  that  very  ship,  and  that 
the  builder  is  not  entitled  to  require  him  to  accept  any  other.*' 

If  it  be  intended  in  this  passage  that  the  specific  appro- 
priation of  the  parts  of  a  vessel  while  in  progress,  however 
made,  of  itself  vests  the  property  in  the  person  who  gives 
the  order,  the  proposition,  in  so  general  a  form,  may  be 
doubtful. 

It  seems  to  be  clear  that,  as,  by  the  contract,  the  vessel  ^as 
to  be  built  under  a  superintendent  appointed  by  the  purchaser, 
the  builder  could  not  compel  the  purchaser  to  accept  any  vessel 
not  constructed  of  materials  approved  by  the  superintendent; 
f  'ies  ]  and,  on  the  other  *hand,  that  the  purchaser  could  not  refuse 
any  vessel  which  had  been  so  approved.  It  follows  that,  as  soon 
as  any  materials  have  been  approved  by  the  superintendent  and 
used  in  the  progress  of  the  work,  the  fabric  consisting  of  such 
materials  is  appropriated  to  the  purchaser ;  otherwise  the  super- 
intendent might  be  called  upon,  when  one  vessel  had  been  nearly 
constructed,  to  begin  his  work  de  Jiovo,  and  superintend  the 
building  of  a  second :  and,  in  this  point  of  view,  the  appoint- 
ment of  a  superintendent,  by  the  contract,  appears  to  be  of 
considerable  importance.  As  soon  as  the  last  of  the  necessary 
materials  is  approved  and  added  to  the  fabric  the  vessel  is 
complete;  the  appropriation  is  complete;  and,  assuredly,  the 
general  property  in  the  vessel  must  vest  in  the  purchaser, 
nothing  remaining  to  be  done  prior  to  the  delivery;  and  this 
is  agreeable  to  the  current  of  all  the  authorities,  most  of  which 
have  been  cited  above. 

Until,  however,  the  last  of  the  necessary  materials  be  added, 
the  vessel  is  not  complete;  the  thing  contracted  for  is  not  in 
existence  *  for  the  contract  is  for  a  complete  vessel,  not  for  parts 
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of  a  vessel ;  and  we  have  not  been  able  to  find  any  authority  for       Clabkb 
saying  that,  whilst  the  thing  contracted  for  is  not  in  existence  as      spbkce. 
a  whole,  and  is  incomplete,  the  general  property  in  such  parts  of 
it  as  are  from  time  to  time  constructed  shall  vest  in  the  purchaser, 
except  the  above  passage  in  the  case  of  Woods  v.  RmseU  (i). 

Granting  therefore  that,  under  such  a  contract  as  this,  the 
parts  of  the  vessel,  as  they  are  added  to  the  fabric,  are  appro- 
priated to  the  purchaser  by  way  of  *contract,  so  that  neither  [  *^^^  ] 
could  he  refuse  them  when  the  vessel  should  be  completed,  nor 
the  builder  compel  him  to  accept  any  other,  yet  it  does  not 
necessarily  follow  that  such  appropriation  vests  the  property  in 
the  purchaser  until  the  whole  thing  contracted  for  is  in  existence, 
that  is,  until  the  completion  of  the  vessel.  But,  in  the  passage 
under  discussion,  the  payment  under  the  contract  is  relied  on  as 
the  most  material  point,  the  appropriation  being  effected,  as  it 
is  said,  by  that  pajrment :  and  accordingly,  in  Atkinson  v.  Bell  (2), 
Mr.  Justice  Baylby,  in  alluding  to  Woods  v.  Russell  (i),  says, 
''that  as  by  the  contract  given  portions  of  the  price  were  to 
be  paid  according  to  the  progress  of  the  work,  by  the  payment 
of  those  portions  of  the  price  the  ship  was  irrevocably  appro- 
priated to  the  person  paying  the  money.  That  was  a  purchase 
of  the  specific  articles  of  which  the  ship  was  made." 

Now  it  is  to  be  observed,  in  regard  to  the  payment  which  is 
relied  on  in  these  passages,  that,  where  an  actual  delivery  has 
taken  place,  payment  is  wholly  immaterial  to  the  vesting  of 
the  property ;  and  further,  that,  by  the  modern  doctrine  and 
the  cases  above  alluded  to,  in  order  to  vest  the  property  in  goods 
under  contracts  of  sale,  it  is  only  necessary  that  the  identical 
goods  which  are  the  subject  of  the  contract  should  be  ascertained, 
and  the  price  fixed ;  and  when  those  things  are  done  the  general 
property  vests  by  the  contract  before  actual  delivery ;  and  the 
payment  of  the  price  is  quite  immaterial  for  that  purpose. 
Whether  that  modern  doctrine  be  founded  on  a  misconception 
of  the  civil  law  or  not,  we  do  not  think  it  necessary  or  proper 
*  to  discuss:  the  doctrine  has  been  clearly  laid  down  and  acted  [  '^70  ] 
on  for  many  years,  and  otight  not  to  be  lightly  disturbed ;  nor 
does  this  case  turn  upon  that  doctrine.  A  doubt  may  exist 
(1)  24  R.  R.  621  (o  B.  &  Aid.  942).    (2)  32  R.  B.  atp.  386  (8  B.  &  C.  282). 
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Clarke  whether  such  a  contract  as  the  present  be  properly  a  contract 
Spence.  of  baying  and  selling ;  but,  assuming  it  to  be  so,  and  we  have  so 
treated  it  for  this  purpose,  the  requisites  to  the  vesting  of  the 
general  property  under  the  contract  are  clear.  The  payment  of 
the  instalments  may  indeed  be  evidence  that  the  purchaser  has 
approved  of  the  fabric  so  far  as  it  has  been  constructed,  and 
may  therefore  as  it  were  ratify  the  appropriation  made  by  the 
builder  ;  but  in  itself  it  can  operate  nothing,  unless  it  be  by  the 
contract  made  a  condition  precedent  to  the  vesting  of  the  property. 
It  is  not  so  made  by  the  contract  in  question  in  express  terms : 
neither  was  it  in  the  case  of  Woods  v.  Rmsell  (i) ;  but  we  appre- 
hend that  the  passage  above  cited  from  the  judgment  in  that 
case  is  founded  on  the  notion  that  provision  for  the  payment 
regulated  by  particular  stages  of  the  work  is  made  in  the 
contract,  with  a  view  to  give  the  purchaser  the  security  of 
certain  portions  of  the  work  for  the  money  he  is  to  pay,  and 
is  equivalent  to  an  express  provision  that  on  payment  of  the 
first  instalment  the  general  property  in  so  much  of  the  vessel 
as  is  then  constructed  shall  vest  in  the  purchaser.  If  this 
notion  be  correct,  the  payment  is  no  doubt  material  to  the 
vesting  of  the  property,  and  the  effect  of  such  payment  is,  that 
there  is  not  only  an  appropriation  of  so  much  of  the  vessel  as 
is  then  constructed,  but  also  a  vesting  of  the  general  property 
[  •471  ]  in  *so  much  in  the  purchaser,  subject  to  the  right  of  the  builder 
to  retain  it  in  order  to  complete  it,  and  earn  the  rest  of  the  price. 
The  rights  of  the  parties  will  then  be  in  the  same  state  as  if  so 
much  of  the  vessel  as  is  then  constructed  had  originally  belonged 
to  the  purchaser,  and  had  been  delivered  by  him  to  the  builder 
to  be  added  to  and  finished ;  and  it  will  follow  that  every  plank 
and  article  subsequently  added  will,  as  added,  become  the 
property  of  the  purchaser  as  general  owner. 

Several  reasons  may  perhaps  be  adduced  to  shew  that  the 
more  obvious  intention  to  be  collected  from  the  terms  of  this 
contract  is  that,  the  builder  requiring  advances  of  money  in  the 
progress  of  an  expensive  work,  the  purchaser  is  contented  to 
make  such  advances,  provided  he  sees  the  work  in  such  a  state 
of  progress  as  that  he  may  calculate  on  having  an  equivalent  for 
(1)  24  B.  R.  621  (5  B.  &  Aid.  942). 
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his  money  within  a  reasonable  time ;  and  therefore  he  stipulates      clabkb 
that  his  advances  shall  be  made  at  specified  stages  of  the  ivork.         spbnck. 

But,  even  if  this  be  the  more  obvious  intention,  it  by  no  means 
follows  that  the  view  taken  of  the  contract  by  the  Court  in 
Woods  V.  Russell  (i)  is  not  correct ;  for  the  intention  there 
supposed  is  not  in  any  respect  inconsistent  with  that  which  is 
above  suggested;  both  may  well  exist  at  the  same  time:  and 
though,  if  it  were  the  intention  of  the  contracting  parties  that 
the  general  property  should  vest  in  the  manner  supposed,  such 
intention  might  have  been  expressed  in  less  ambiguous  terms, 
yet,  if  it  can  fairly  be  collected  from  those  which  have  been  used, 
there  is  nothing  either  in  principle  or  *in  practice  to  prevent  the  [  '472  ] 
Court  from  carrying  it  into  effect. 

On  the  contrary,  as  such  a  construction  has  been  put  on  a 
similar  contract  by  so  high  an  authority  in  the  case  of  Woods 
v.  Russell  (2),  which  as  to  this  point  in  particular  has  been 
subsequently  recognised,  and  as  that  construction  has  probably 
been  acted  upon,  since  that  decision,  by  persons  engaged  in 
shipbuilding,  we  feel  that  we  ought  not  to  depart  from  such 
construction ;  and  we  adopt  the  opinion  of  the  Court  in 
Woods  V.  Rtissell(2),  though  with  some  hesitation  for  the 
reasons  above  assigned. 

Another  point  was  raised  upon  the  statute  6  Geo.  lY.  c.  16, 
8.  72,  with  respect  to  reputed  ownership  in  cases  of  bankruptcy, 
as  to  which  it  is  sufficient  to  say  that  this  case  is  plainly  not 
within  the  statute;  for,  although  the  plaintiffs  were  the  true 
owners  of  the  vessel,  yet  it  was  not  in  the  possession,  order, 
or  disposition  of  the  bankrupt  within  that  section,  any  more 
than  a  vessel  or  other  article  sent  to  a  builder  or  manu- 
facturer to  be  repaired  is  within  that  section.  We  think, 
therefore,  that  the  evidence  as  to  reputed  ownership  was 
properly  rejected. 

Upon  the  whole,  we  are  of  opinion  that  the  plaintiffs  are 
entitled  to  maintain  this  action  of  trover,  and  that  the  verdict 
must  be  entered  for  them  for  the   sum   stated  in   the   case, 

viz.  l,002f.  Us.  T.     ,  ,  J         r 

y  erdict  to  he  entered  as  above. 

(1)  24  R.  R.  621  (5  B.  &  Aid.  942).       (2)  24  R.  R.  at  p.  624  (o  B.  &  Aid.  946). 
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1836.  POWER  V.  BARHAM  (l). 

Jan^A.        ^^  ^^^j  ^  ^^^^  473—477 ;   S.  C.  6  N.  &  M.  62  ;   1  H.  &  W.  683 :  5  L.  J. 
[  473  ]  (N.  S.)  K.  B.  88 ;  S.  0.  at  Nisi  Prius,  7  Oar.  &  P.  356 ;  1  M.  &  Rob.  507.) 

In  assumpsit  for  breach  of  a  warranty  of  pictures,  it  was  proved, 
among  other  things,  that  the  defendant,  at  the  time  of  the  sale,  gave 
the  following  bill  of  parcels:  "Four  pictures.  Views  in  Venice, 
Canaletto,  160^"  The  Judge  left  it  to  the  jury  upon  this  and  the  rent 
of  the  evidence,  whether  the  defendant  had  contracted  that  the  pictures 
were  those  of  the  artist  named,  or  whether  his  name  had  been  used 
merely  as  matter  of  description,  or  intimation  of  opinion.  The  jury 
found  for  the  plaintiff,  saying  that  the  bill  of  parcels  amounted  to 
a  warranty. 

Held,  that  the  question  had  been  rightly  left  to  the  jury,  and  that  the 
verdict  was  not  to  be  disturbed. 

Assumpsit.  The  declaration  stated  that,  in  consideration  that 
the  plaintiff,  at  the  defendant's  request,  would  buy  of  him  four 
pictures  at  a  certain  price,  to  wit,  <&c.,  the  defendant ''  promised 
the  plaintiff  that  the  said  pictures  were  painted  by  a  certain 
artist  or  master  in  painting,  called  or  named  Canaletti,  otherwise 
Canaletto."  Breach,  that  the  said  pictures  ''  were  not,  nor  was 
either  of  them,  painted  by  the  said  artist  or  master  called 
or  named  Canaletti,  otherwise  Canaletto,*'  whereby  the  said 
pictures  were  and  are  of  little  or  no  use,  &c.,  and  the  plaintiff 
lost  the  benefits,  &c.  Plea,  nmi  assumpsit.  On  the  trial  before 
Coleridge,  J.  at  the  sittings  in  Middlesex  after  last  Term,  it 
appeared  that  the  defendant  sold  the  pictures  to  the  plaintiff 
for  160Z.,  and,  at  the  time  of  the  sale,  gave  the  following  bill 
of  parcels  and  receipt : 

"  Mr.  N.  Power. 

''  Bought  of  J.  Barham. 
"May  14th,  1832. 
Four  pictures.  Views  in  Venice,  Canaletto,  £160    0    0 

Settled  by  two  pictures    .         .     £50    0    0 
And  a  bill  at  five  months        .     110    0    0 


£160    0    0 


"  J.  Babham." 

A  carver  and  gilder,  who  had  been  employed  by  the  plaintiff  to 
(1)  See  Sale  of  Ghoods  Act,  1893  (66  &  67  Vict,  c  71),  s.  11  (!)(&).— B.  C. 
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procure  original  pictures  for  him,  gave  evidence  of  previous  Powbb 
representations  by  the  defendant  to  "^him  and  to  the  plaintiff,  uabham. 
that  the  pictures  were  genuine ;  some  doubt,  however,  was  [  *^74  ] 
raised  as  to  the  expressions  actually  used.  The  witness  stated 
that  the  pictures  were  in  the  manner  of  Canaletti,  and,  at  the 
time  of  the  sale,  appeared  to  him  worth  the  money.  A  witness 
experienced  in  paintings  stated  that  he  considered  the  pictures 
not  to  be  Canaletti's,  and  valued  them  at  about  8^.  each ;  and 
some  other  evidence  was  given  on  this  point.  For  the  defendant 
it  was  contended  that  the  bill  of  parcels  was  not  a  warranty,  but 
only  an  expression  of  opinion ;  and  Jendwine  v.  Slade  (i)  was 
cited.  The  learned  Judge,  in  summing  up,  told  the  jury  that 
the  pictures  were  admitted  not  to  be  Canaletti's,  and  that  the 
only  question  on  the  pleadings  was,  whether  the  promise  was 
made ;  and  he  submitted  to  their  consideration,  upon  the  whole 
of  the  evidence,  whether  the  defendant  had  made  a  representa- 
tion, as  part  of  his  contract,  that  the  pictures  were  genuine,  not 
using  the  name  of  Canaletti  as  matter  of  description  merely, 
or  as  an  expression  of  opinion  upon  something  as  to  which  both 
parties  were  to  exercise  a  judgment,  but  taking  upon  himself 
to  represent  that  the  pictures  were  Canaletti's.  His  Lordship 
noticed  the  argument  on  behalf  of  the  defendant,  as  to  the  bill 
of  parcels ;  and  said  that  the  words  of  Lord  Kenton,  in  the  case 
referred  to,  must  be  considered,  not  as  a  general  rule  of  law, 
but  as  a  direction  to  the  jury  on  the  circumstances  of  that  case. 
The  jury  found  a  verdict  for  the  plaintiff,  saying,  "We  think  the 
bill  of  parcels  is  a  warranty." 

Sir  J.  Campbell,  Attorney-General,  now  moved  for  a  new 
trial  on  the  ground  of  misdirection : 

The  question  *was,  whether  the  defendant  had  entered  into  a  [  *475  ] 
binding  contract  that  the  pictures  were  Canaletti's.  The  jury 
ought  to  have  been  told  that  the  words  in  the  bill  of  parcels  did 
not  amount  to  a  warranty.  Jendwine  v.  Slade  (i)  was  a  stronger 
case  against  the  defendant  than  this,  because  the  artists'  names 
there  were  inserted  in  the  catalogue  of  sale.  But  Lord  Kenyom 
said,  "  It  was  impossible  to  make  this  the  case  of  a  warranty ;  the 
(1)  5  B.  B.  754  (2  Esp.  572). 
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PowEK  pictures  were  the  work  of  artists  some  centuries  back,  and  there 
Babham.  being  no  way  of  tracing  the  picture  itself,  it  could  only  be 
matter  of  opinion  whether  the  picture  in  question  was  the  work 
of  the  artist  whose  name  it  bore,  or  not.  What  then  does  the 
catalogue  import  ?  That,  in  the  opinion  of  the  seller,  the  picture 
is  the  work  of  the  artist  whose  name  he  has  affixed  to  it.  The 
action  in  its  present  shape  must  go  on  the  ground  of  some  fraud 
in  the  sale.  But  if  the  seller  only  represents  what  he  himself 
believes,  he  can  be  guilty  of  no  fraud.  The  catalogue  of  the 
pictures  in  question  leaves  the  determination  to  the  judgment 
of  the  buyer,  who  is  to  exercise  that  judgment  in  the  purchase.'* 
It  is  not  necessary  to  contend  here,  that  there  could  not  be  a 
warranty  of  a  picture  as  Canaletti's  ;  but  there  was  no  evidence 
of  any.  No  fraud  is  imputed.  No  positive  undertaking  could 
be  implied,  from  the  bill  of  parcels,  that  the  pictures  were  by 
Canaletti.  It  only  implied  that  they  passed  for  and  were 
believed  to  be  that  painter's  ;  that  the  vendor  had  bought  them 
as  his,  and  thought  them  so.  It  cannot  be  contended  that  every 
description  given  in  a  bill  of  parcels  is  a  warranty. 

(Coleridge,  J. :  Do  you  say  that  the  writing  ought  not  to  have 
I  •iie  ]       gone  to  the  *jury  ?) 

Not  as  evidence,  by  itself,  of  a  warranty. 

(Coleridge,  J. :  I  said  that  it  was  to  be  considered  with  all  tlie 
attendant  circumstances.) 

Lord  Denman,  Ch.  J. : 

I  think  that  the  case  was  correctly  left  to  the  jury.  We  must 
take  the  learned  Judge  to  have  stated  to  them  that  the  language 
of  Lord  Kenyon  in  Jendwine  v.  Slade  (i)  was  merely  the  intima- 
tion of  his  opinion  upon  such  a  contract  as  was  then  before  him. 
It  may  be  true  that,  in  the  case  of  very  old  pictures,  a  person 
can  only  express  an  opinion  as  to  their  genuineness ;  and  that 
is  laid  down  by  Lord  Kenyon  in  the  case  referred  to.  But  the 
case  here  is  that  pictures  are  sold  with  a  bill  of  parcels,  containing 
the  words  "  Four  pictures.  Views  in  Venice,  Canaletto."  Now 
(1)  oR.  R.  7o4(2Ksp.  572). 
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words  like  these  must  derive  their  explanation  from  the  ordinary  power 
way  in  which  such  matters  are  transacted.  It  was,  therefore,  babham. 
for  the  jury  to  say,  ander  all  the  circumstances,  what  was  the 
effect  of  the  words,  and  whether  they  implied  a  warranty  of 
genuineness,  or  conveyed  only  a  description,  or  an  expression 
of  opinion.  I  think  that  their  finding  was  right:  Canaletti  is 
not  a  very  old  painter  (i).  But,  at  all  events,  it  was  proper  that 
the  bill  of  parcels  should  go  to  the  jury  with  the  rest  of  the 
evidence. 

LlTTLBDALE,  J.  : 

The  case  was  rightly  sent  to  the  jury ;  though,  as  to  their 
decision,  I  think  that  all  the  auctioneers  in  London  would  be 
alarmed  if  they  thought  "^that  such  words  as  these  were  to  be       [  *477  ] 
understood  as  a  warranty. 

Williams,  J. : 

The  words  in  question  might  be  a  mere  expression  of  opinion, 
or  might  amount  to  a  warranty  ;  it  was  for  the  jury  to  say  which 
they  imported.  The  language  ascribed  to  Lord  Kenton  seems 
to  imply  that,  if  a  master  is  very  old,  there  can  be  no  means  of 
saying  that  a  certain  picture  is  his,  and,  therefore,  no  warranty. 
The  Attorney-General  admits  that  this  is  not  correctly  applicable 
to  the  present  case.  If  a  person  will  undertake  to  sell  these 
things  as  the  productions  of  a  particular  master,  he  must  take 
the  consequences. 

Coleridge,  J.  concurred. 

Rule  refused. 

(1)  Canaletti  died  in  1768;  Claude      v.  Slade,  died,  the  first  in  1682,  th.» 
LoiTaine  and  Teniers  (the  younger),      latter  in  1694. 
the  painters  mentioned  in  Jendwine 
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i«36.  DOE  D.  HOBBS  AND  Others  v.  JOHN  COCKELL 

'^^'  AND  ELIZABETH,  his  Wife. 

^  *^^  ^  (4  Adol.  &  BUis,  478-484 ;  8.  C.  6  N.  &  M.  179.) 

In  ejectment  by  ohurchwardens  and  oyerseers,  on  demises  laid  after 
stat.  59  Gheo.  m.  c.  12,  it  appeared  that  the  defendants,  before  and  since 
the  statate,  had  paid  rent  to  the  successive  churchwardens,  and  that  the 
late  churchwardens  and  overseers  (appointed  since  the  statute)  had 
given  a  proper  notice  to  quit.  Defendants  produced  a  lease,  made 
before  the  statute,  for  fifty -nine  3'ear8,  to  parties  under  whom  they 
claimed,  purporting  to  be  made  with  the  consent  of  the  vicar,  the 
majority  of  the  aldermen  and  l}urgesses  of  the  borough  of  B.  and  of 
others  the  inhabitants  of  the  parish,  whose  names  were  subscribed  to  a 
memorandum  on  the  back  of  the  lease  expressing  such  consent.  The 
churchwardens  were  the  demising  parties,  and  the  rent  was  made  pay- 
able to  them  and  their  successors  for  the  time  being.  The  premises  were 
described  as  belonging  to  the  parish  church. 

On  a  special  case  stating  these  facts  :  Held,  that,  notwithstanding  the 
consent  expressed  as  above,  the  premises  must  be  taken  to  have  been 
parish  property,  demised  by  the  churchwardens  as  such:  and  conse- 
quently that  the  lease  passed  no  legal  interest  in  the  term,  and  the 
present  churchwardens  and  overseers  might  treat  the  lessees  as  tenants 
from  year  to  year. 

Ejectment  for  a  messuage  and  premises  in  the  parish  of  St. 
Mary,  Beading,  Berkshire.  The  demise  was  laid  May  1st,  1834, 
and  described  the  lessors  of  the  plaintiff  by  their  names,  and 
as  the  churchwardens  and  overseers  of  the  poor  of  the  above 
parish  for  the  time  being.  On  the  trial  before  Alderson,  B. 
at  the  Berkshire  Summer  Assizes,  1834,  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  this  Court  upon  the 
following  case : 

The  lessors  of  the  plaintiff  were  the  churchwardens  and  over- 
seers of  the  parish  when  the  action  was  commenced,  and  at  the 
time  of  the  demise  laid  in  the  declaration.  The  defendants  and 
their  predecessors  had  paid  rent  for  the  premises  to  the  succes- 
sive churchwardens,  before  and  since  the  passing  of  the  statute 
59  Geo.  III.  c.  12,  and  until  the  expiration  of  a  notice  to  quit 
stated  in  the  case,  which  was  of  the  same  date,  in  the  same 
form,  and  signed  by  the  same  parties,  as  that  in  Doe  d.  Higgs 
[  •479  ]  V.  Terry  (i).  The  defendants  put  in  a  lease  *of  December 
20th,   1800,   between    John    Moore    and   William  Watlington, 

(1)  Ante,  p.  3:J6. 
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wardens  of  the  parish  church  of   St.  Mary,  Beading,  of  the        Doxd. 

iirst  part ;  William  Blackall  Simonds  of  the  second  part ;  and  ^^^ 

the  Beverend   John   Lichfield   and   Hannah   his  wife  of  the     cockell. 

third  part,  and  purporting  to  be  made  with  the  consent  and 

agreement   of    the  Beverend  Charles   Sturgess,   vicar   of    the 

said  church  of  St.  Mary,  and  also  with  the  consent  of  the 

major  part  of  the  aldermen  and  burgesses  of  the  borough  of 

Beading,  and  others  the  inhabitants  and  parishioners  of  the 

said  parish,  whose  names  were  thereon  indorsed,  whereby,  in 

consideration  of  the  surrender  of  a  former  lease  therein  stated 

to  be  vested  in  the  said  W.  B.  Simonds,  in  trust  for  the  said 

J.  Lichfield  and  Hannah  his  wife,  and   of  the  sum   of  12L 

therein  mentioned  to  be  paid   by   Lichfield   and  his  wife  to 

Moore  and  Watlington,  the  premises  now  in  question,  therein 

described  as  belonging  to  the  said  church  of   St.  Mary,  were 

mentioned  to  be  thereby  demised   to  the  said  Lichfield  and 

Hannah  his  wife,  their  executors,  <&c.,  to  hold  from  Michaelmas 

then  last,  for  fifty-nine  years,  yielding  and  paying  to  the  said 

churchwardens  and  their  successors  for  the  time  being,  wardens 

of  the  said  church,  for  the  use  of  the  said  parish  church  of  St. 

Mary,  the  yearly  rent  of  3/.,  at  Lady  Day  and  Michaelmas. 

The  defendants  were  assignees  of  the  lessees  under  this  lease. 

The  lease  had  the  following  indorsement :  '^  Memorandum ;  that 

we,  whose  names  are  hereunto  subscribed,  the  parishioners  and 

inhabitants  of  the  parish  of  St.  Mai-y,  do  consent  that  the  within 

lease  be  made  to  the  within  named  John  Lichfield  and  Hannah 

his  wife,  at  such  yearly  rent,  and  under  such  covenants  and 

agreements,  as  within  expressed.    Witness  our  hands,  the  20th 

day  of  December,  1800.    ^Charles  Sturgess,  vicar,  W.  Blandy,       [  ♦jso  ] 

alderman,    W.    B.    Simonds,   James    James,   Francis    Lockey, 

BicHARD    Harbert."     It  was  alleged  for   the  plaintiff,   as  in 

Doe  d.  Higgs  v.  Terry  (i),  that  the  lease  was  void ;  that  Gockell 

had  held  as  tenant  irom  year  to  year ;  and  that  the  notice  had 

determined  that  tenancy.     *    *    * 

The  question  stated  for  the  opinion  of  the  Court  was,  whether, 
under  the  circumstances,  the  lessors  of  the  plaintiff  were  entitled 
to  recover. 

(1)  Ante,  p.  336. 
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Dob  d.  [After  argument :] 

HOBBS 

CocKELL.     ^o»»  Denman,  Ch.  J. : 

[  *^2  \  rpjjg  decision  in  Doe  d.  Higgs  v.   Terry  (i)  was  undoubtedly 

correct;  and  there  is  no  distinction  between  that  and  the  present 
case.     It  is  true  that  the  vicar  and  others  consented  to  the  lease 

[  •483  ]  *of  1800 :  but  we  cannot  assume  that  they  had  an  interest. 
Nothing  is  stated  beyond  their  concurrence.  The  premises 
appear  to  be  demised  by  the  churchwardens;  they,  therefore, 
had  an  interest  in  them ;  and  the  succeeding  churchwardens 
were  always  recognised  as  the  parties  entitled  to  rent :  I  there- 
fore think  that  the  demising  parties  had  no  interest  but  as 
churchwardens.  That  interest  could  not  support  a  demise  for 
the  term  set  up.     *     *     * 

LiTTLBDALB,  J.  : 

The  persons  whose  names  are  indorsed  on  this  lease  are  not 
parties  to  the  demise ;  there  is  nothing  therefore  to  shew  that 
the  lessors  had  any  authority  to  demise  except  as  churchwardens. 
Probably  the  intention  in  procuring  the  consent  to  be  indorsed 
was  only  that  the  demise  should  not  appear  to  be  a  job  on  the 
part  of  the  parish  officers.     *     ♦     ♦ 

[  484  ]        Williams,  J. : 

The  present  case  is  not  distinguishable  from  that  decided  last 
Term.  The  concurrence  of  the  parties  whose  names  were  indorsed 
on  the  lease  is  immaterial :  there  was  nothing  to  shew  that  they 
had  any  interest.  The  lessors  demised  as  churchwardens  ;  and 
the  rent  was  paid  to  them  as  such.     *     *     * 

Judgment  for  the  plaintiff. 


1836.  EEX  V.  BOULTBEE. 

Jan,  ]6. 
(4  Adol.  &  Ellis,  498—508;    S.  0.  6  N.  &  M.  26 ;  1  II.  &  W.  713 ;  5  L.  J. 

[  498  J  (N.  S.)  M.  C.  57.) 

The  rule,  that  a  statute  taking  away  certiorari  does  not  bind  the  Crown 
unless  named,  is  not  limited  to  cases  where  the  Crown  has  an  actual 
interest,  but  extends  to  all  prosecutions  in  the  name  of  the  King. 

And  the  rule  in  favour  of  the  Crown  is  not  defeated  by  the  prosecutor 

(1)  Antr,  p.  336. 
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r. 
BOULTBRB. 


having  become  nominally  defendant ;  as  where  a  conviction  has  been  Rex 

quashed  at  SSessions,  with  costs  to  be  paid  by  the  prosecutor,  and  he 
seeks  to  quash  the  order  of  Sessions. 

By  the  Gkime  Act,  1  &  2  Will.  IV.  c.  32,  the  justices,  before  whom  any 
person  is  summarily  convicted  in  penalties  under  that  statute,  may 
adjudge  that  such  party  shall  pay  the  penalty  immediately  or  at  a 
future  time,  and,  in  default  of  payment,  be  imprisoned  for  a  certain 
period :  and  it  is  enacted,  that  the  conviction  may  be  drawn  in  a  certain 
form  (corresponding  with  the  above  provision) :  that  the  party  convicted 
may  appeal  to  the  Sessions,  giving  notice  to  the  complainant  of  the  cause 
and  matter  of  appeal,  within  three  days  after  the  conviction  ;  and  that 
no  such  conviction  shall  be  quashed  for  want  of  form.  A  party,  simi- 
marily  convicted  under  the  Act,  appealed,  giving  notice  of  several 
objections  on  the  merits.  By  the  conviction,  when  returned  to  the 
Sessions,  it  appeared  that  the  party  was  adjudged  to  pay  the  penalty 
forthwith,  and  that  nothing  was  said  of  imprisonment  in  case  of  default. 
The  Sessions  quashed  the  conviction  on  this  ground,  stating  in  their 
order  that  they  quashed  it  for  want  of  form.  The  objection  was  not 
taken  in  the  notice  of  appeal,  nor  did  it  appear  that  the  appellant, 
when  he  gave  the  notice,  had  means  of  knowing  how  the  conviction 
would  be  framed. 

Held,  that,  assuming  the  conviction  to  be  defective  in  substance,  the 
Sessions  had  no  power  to  quash  it  on  this  objection,  no  notice  of  it  having 
been  given. 

Richard  Pickering  ivas  convicted  by  the  Bev.  James  Roberts, 
a  justice  of  the  peace  for  the  county  of  Warwick,  on  the  informa- 
tion of  John  Boultbee,  Esq.,  of  having  committed  a  trespass,  by 
entering  and  being,  in  the  day-time,  upon  a  piece  of  land  in  the 
possession  and  occupation  of  John  Rowbottom,  in  search  of 
game,  with  a  dog  and  gun,  contrary  to  stat.  1  &  2  Will.  IV. 
c.  32.  The  adjudication  was  as  follows:  "And  I  do  adjudge 
that  the  said  R.  P.  shall,  for  the  said  offence,  forfeit  the  sum 
of  11.,  and  shall  pay  the  said  sum,  together  with  the  sum  of 
10s.  for  costs,  forthwith.  And  I  direct  that  the  said  sum 
of  ILy  being  the  amount  of  the  said  penalty,  shall  be  paid  to 
John  Breedon,  one  of  the  overseers  of  the  poor  of  the  said  parish 
in  which  the  said  offence  was  committed,  to  be  by  him  applied 
according  to  the  directions  of  the  statute  in  such  case  made  and 
provided.  And  I  do  order  that  the  said  sum  of  lOs.  for  costs 
shall  be  paid  to  John  Boultbee,  Esq.  the  complainant.  Given" 
&c.  Within  the.  time  prescribed  by  the  Act,  Pickering  gave 
notice  of  appeal,  *which  was  duly  served  on  Mr.  Boultbee.  [  •499  ] 
Several  grounds  of  appeal  were  stated  in  the  notice,  involving 
the  merits  of  the  information  and  conviction,  and  the  notice 
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Bisx  concladed,  "  And  I  farther  give  you  notice  that  I  am  aggrieved 
BouLTBBK.  by  the  aforesaid  conviction,  and  shall,  on  the  trial  of  the  appeal 
aforesaid,  insist  on  all  other  causes,  matters,  and  things,  which 
I  can  or  lawfully  may  do."  The  appeal  came  on  at  the  Sessions, 
and,  by  order  of  the  Court,  recited  to  be  made  upon  full  hearing 
of  the  said  matter,  and  counsel  on  both  sides,  the  conviction  was 
adjudged  to  be  quashed,  for  want  of  form,  with  costs,  to  be  paid 
by  Mr.  Boultbee  to  Pickering.  The  informality  relied  upon  was, 
that  the  justice  did  not,  by  the  conviction,  adjudge  that,  in 
default  of  the  penalty  and  costs  being  paid,  the  party  convicted 
should  be  imprisoned  and  kept  to  hard  labour,  according  to  the 
(  *5()0  ]  form  given  by  sect.  39  of  the  statute  (i).  The  *cau8es  of  appeal 
mentioned  in  the  notice  were  not  gone  into.  Application  was 
afterwards  made  to  Lord  Denman,  Ch.  J.  at  Chambers,  on  behalf 
of  Mr.  Boultbee,  for  a  certiorari  to  remove  into  this  Court  all 
orders  of  the  Sessions  touching  the  conviction  and  appeal,  and 
the  adjudication  thereon.  The  application  was  grounded  upon 
several   objections   to   the  order  quashing  the  conviction,  viz. 

1.  That  the  conviction  was  valid,  and  not  bad  for  want  of  form* 

2.  That,  by  stat.  1  &  2  Will.  IV.  c.  32,  s.  45  (2),  no  summary 
conviction  under  the  Act  could  be  quashed  for  want  of  form. 

[  •5(M  ]  3.  That  Pickering's  *notice  of  appeal  did  not  specify  the  objection 
in  point  of  form,  upon  which  the  judgment  of  the  Sessions  pro- 
ceeded; and  that  for  want  of  such  specification,  which  was 
required  by  stat.  1  &  2  Will.  lY.  c.  32,  s.  44,  the  Sessions  were 
precluded  from  entertaining  the  objection.  4.  That,  if  the 
conviction  was  bad  for  want  of  form,  as  objected  at  Sessions, 
it  was  a  nullity,  and  there  was  nothing  to  appeal  against. 
.  5.  That  the  appeal,  as  entered  with  the  clerk  of  the  peace,  was 
against  the  Bev.  James  Roberts,  the  convicting  magistrate,  and 
not  against  Mr.  Boultbee,  and  therefore  the  Sessions  could  not 
order  the  latter  to  pay  costs  to  the  appellant  (3) ;  and  that  the 

(1)  The  material  clauses  of  stat.  i^ct,  or  adjudication  made  on  appeal 
I  &  2  Will.  lY.  c.  32,  which  are  in  therefrom,  shall  be  quashed  for  want 
part  repealed,  except  as  to  Ireland,  of  form,  or  be  removed  by  certnmiri 
by  the  8*  L.  R.  Act,  1891,  are  in  or  otherwise  into  any  of  his  Majesty's 
offect  stated  in  the  above  head-note,  superior  courts  of  record." 

— B.  C.  (3)  This    point    is    not    further 

(2)  Sect.  4d  enacts, '*  That  no  sum-  noticed,  as  no  decision  was  given 
jonry  oonviction  in  pursuance  of  this      upon  it. 
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proeecutor  of  an  information  was  not  liable  to  costs  for  a  mistake         Rbx 
of  the  convicting  magistrate.     The  certiorari  was  granted ;  and,     boultbee. 
the  proceedings  having  been  returned,  a  rule  nisi  was  obtained 
for  quashing  the  order  of  Sessions  by  which  the  conviction  was 
quashed.    A  rule  nisi  was  also  obtained  in  the  last  Term  for 
quashing  the  certiorari.    Both  rules  were  now  discussed  together. 

HiU  and  Keliy,  against  the  rule  for  quashing  the  order  of 
Sessions,  and  in  support  of  the  rule  for  quashing  the 
certiorari  : 

The  power  of  enforcing  this  penalty  is  given  by  special  pro- 
vision of  an  Act  of  ParUament,  which  must  be  followed,  or  the 
power  fails.  By  sect.  39,  the  adjudication  should  be,  that  the 
party  pay  the  penalty,  or  be  imprisoned.  This  conviction 
adjudges  that  Pickering  do  forthwith  pay  the  penalty,  without 
any  alternative.  The  judgment  is  imperfect,  and  cannot  be 
enforced.  The  Sessions  were  bound  to  quash  the  conviction 
on  that  account.  It  is  indeed  *stated,  in  the  order  of  Sessions,  [  '502  ] 
that  the  conviction  was  quashed  for  want  of  form,  but  that  is 
not  so ;  and,  whatever  the  Sessions  may  have  adjudged,  if,  upon 
the  order  being  brought  here,  the  Court  see  that  it  is  bad  in 
substance,  they  will  not  allow  it  to  have  any  effect.  It  is  said 
that  the  notice  of  appeal  did  not  set  out  the  objection  upon 
which  the  conviction  was  quashed;  but  it  is  not  denied  that 
the  prosecutor  in  fact  had  notice  of  it.  The  certiorari  is  taken 
away  in  distinct  terms  by  sect.  45.  It  is  true  that  the  certiorari 
in  this  case  is  applied  for  by  the  prosecutor  of  the  information ; 
and  it  may  be  contended,  on  the.  authority  of  Rex  v.  AUen  (i), 
that  a  clause  taking  away  certiorari  does  not  bind  the  Crown, 
unless  named.  But  that  decision  was  on  a  Bevenue  Act,  and 
clearly  had  reference  to  cases  where  the  Crown  is  an  actual 
party.  Here  the  proceeding  is  between  individuals  ;  the  Crown 
does  not  move  in  it.  It  may  be  suggested  that,  by  sect.  38  of 
the  present  Act,  a  party  may  be  adjudged  to  pay  the  penalty 
and  costs  immediately,  and  that,  if  such  adjudication  were  made 
and  complied  with,  and  the  conviction  drawn  up  afterwards,  the 
alternative  form  would  be  inapplicable.     But,  although  it  is  tiue 

(1)  Id  East,  333. 
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Rkx  that  the  formal  conviction   may  be   drawn   up  long  after  the 

BouLTBEB.  adjudication  has  taken  place,  that  does  not  dispense  with  the 
necessity  of  framing  it  as  it  should  have  been  framed  if  made 
out  at  the  time.  In  felony,  where  a  particular  judgment  is 
prescribed  by  law,  the  omission  of  a  material  part  vitiates  the 
sentence  (1). 

Bere  and  Daniel,  contra  : 

A  statute  taking  away  the  right  of  removal  by  certun-ari  does 
[  •SOS  ]  not  bind  the  *Crown,  unless  there  be  express  words  for  that 
purpose:  Ilex  v.  Allen {2).  That  was  a  prosecution  in  which 
the  Crown  had  a  direct  interest ;  but  the  language  of  the  Court 
there  admits  of  a  general  application,  and  the  decision  was 
grounded  upon  a  series  of  cases  in  which  the  prosecutors  were 
private  persons.  Rex  v.  Farewell  (s),  Rex  v.  Clace{4),  Rex  v. 
CtunberUind  (5),  Rex  v.  Bodenham  (6),  are  cases  of  that  description. 

(Lord  Denman,  Ch.  J. :  Has  not  the  prosecutor  in  this  case 
become  the  defendant  ?) 

He  is  only  so  in  form,  like  the  plaintiff  below,  in  a  cause  where 
the  defendant  brings  a  writ  of  error.  But  further,  if  the  con- 
viction was  not  in  pursuance  of  the  Act,  so  that  the  Sessions 
had  no  jurisdiction  over  the  case,  then,  according  to  the  principle 
admitted  in  Rex  v.  Fowler  (7),  the  certioraii  is  not  taken  away. 
Here  they  had  no  jurisdiction  to  make  this  order.  They  could 
not  adjudicate  upon  any  matter  of  complaint  which  was  not 
stated  in  the  notice  of  appeal,  according  to  sect.  44  of  1  &  2 
Will.  IV.  c.  32;  and  the  point  on  which  the  Sessions  decided 
was  not  taken  in  the  notice. 

(Lord  Denman,  Ch.  J. :  The  objection  probably  could  not  be 
discovered  till  the  parties  came  into  Court. 

LiTTLEDALE,  J. :  The  notice  of  appeal  is  to  be  given  within 

(1)  See  Rex  v.   Fletcher,  Ruse.  &          (5)  3  R.  R.  149  (6  T.  R.   194);  in 
Ry.  58.  error.  The  InhahitnntB  of  Cumlterland 

(2)  15  East,  333.  v.  Rex,  7  R.  R.  792  (3  Bos.  &  P.  354). 

(3)  2  Stra.  1209.  (6)  1  Cowp.  78. 

(4)  4  Burr.  2456.  (7)  1  A.  &  E.  836. 
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three  days  after  conviction.     The  conviction  would  not  be  drawn         Rex 
at  that  time.)  Boultbkk. 

The  party  intending  to  appeal  might  apply  to  the  magistrates  to 
have  it  drawn. 

(Lord  Denmak,  Ch.  J. :  Would  it  be  in  the  power  of  the 
Sessions  to  confirm  a  materially  vicious  conviction  ?) 

The  Sessions  here  have  stated  the  defect  to  be  matter  of  form. 

(Lord  Dbnman,  Ch.  J. :  *That  is  their  opinion :  we  may  think       [  •504  ] 
it  substance.) 

The  observation,  that  the  Sessions  could  not  confirm  the  con- 
viction, if  materially  bad,  would  apply  to  cases  in  which  the 
statute  allows  more  time  for  the  appeal,  and  where  the  party 
intending  to  appeal  has  an  opportunity  of  seeing  that  which 
he  is  to  appeal  against;  as  under  the  Act  for  amending  the 
poor  law,  4  &  5  Will.  IV.  c.  76.  And,  by  the  statute  in  question 
here,  the  appellant,  though  he  had  not  seen  the  conviction,  was 
not  necessarily  subjected  to  any  hardship.  If  he  had  stated,  as 
his  ground  of  appeal,  that  he  was  not  guilty,  he  might,  under 
that  notice,  have  taken  any  substantial  objection :  Rex  v.  The 
Jmtices  of  Newcastle  upon  Tyne  (i).  But,  as  he  has  alleged 
specific  objections,  the  Sessions  could  not  go  out  of  those.  And 
the  Sessions  expressly  state  that  they  have  quashed  the  conviction 
for  matter  of  form,  which,  by  sect.  45  of  stat.  1  &  2  Will.  IV.  c.  82, 
they  are  prohibited  from  doing.  As  to  the  objection  itself,  the 
statute  does  not  imperatively  require  that  the  form  there  given 
shall  be  used.  Enough  has  been  adjudged  here;  and,  at  all 
events,  the  convicted  party  cannot  complain  that  the  full  measure 
of  punishment  has  not  been  inflicted. 

Lord  Denman,  Ch.  J. : 

The  statute  gives  an  appeal  to  the  Sessions,  on  condition  that 
the  appeal  be  brought  not  less  than  twelve  days  after  the  con- 
viction, and  that  notice  be  given  of  the  appeal,  and  of  the  cause 

(1)  1  B.  &  Ad.  933. 
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Hex         and  matter  thereof,  within  three  days  after  the  conviction,  and 

BouLTBBE.    seven  clear  days  before  the  Sessions :  and  the  Sessions  are  to 

hear  and  determine  the  matter  of  the  appeal,  and  make  sack 

I  'oOs  ]  order  therein  as  to  them  shall  *seem  meet.  Here  the  convicted 
party  has  appealed  and  given  a  regular  notice.  Then  what  were 
the  cause  and  matter  of  appeal  stated  in  the  notice?  Three 
objections  were  stated,  all  going  directly  to  the  merits.  Those 
objections  were  the  matter  upon  which  the  Sessions  were  to 
adjudicate.  They  were  to  try  the  merits.  But  they  have  set 
aside  the  question  as  to  these,  and  decided  that  the  conviction 
was  bad  in  form.  The  notice  could  not  refer  to  objections 
merely  on  the  face  of  the  conviction ;  for  a  conviction  is  seldom 
drawn  till  the  time  of  the  Sessions ;  and  this  was  probably  never 
seen  by  the  parties  before  that  time.  The  justices,  being  as  it 
were  impannelled  to  try  the  merits  of  the  appeal,  have  proceeded 
to  try  something  else.  If  the  alleged  defect  was  merely  form, 
the  statute  cures  it,  and  precludes  them  from  interfering ;  if  it 
was  an  objection  in  substance  to  the  jurisdiction,  and  was  well 
founded,  then,  although  the  Sessions  had  confirmed  the  conviction, 
no  man  could  have  justified  the  putting  it  in  force:  either  the 
conviction  was  good,  or  nothing  could  have  been  done  upon  it. 
Then  as  to  the  clause  (sect.  45)  which  takes  away  the  certioran ; 
if  there  had  been  no  decision  upon  similar  clauses  in  other 
statutes,  it  would  appear  that  such  a  provision  bound  even  the 
Crown.  But  it  has  often  been  held  that  the  right  of  the  Crown 
in  such  cases  is  not  to  be  taken  away  unless  by  express  words. 
In  Rex  V.  Bodenham  (i)  a  distinction  was  attempted  between 
cases  in  which  the  proceeding  is  actually  that  of  the  King,  as 
where  the  revenue  is  concerned,  and  those  in  which  the  prosecu- 
tion is  private ;  and  the  Court  said,  **  In  cases  of  this  sort  there 
is  no  distinction."     That  is  a  direct  authority  on  the  point. 

[  •506  1  ♦And  again,  in  Rex  v.  Allen  (2),  although  the  information  was 
for  penalties  under  a  Revenue  Act,  and  although  Grose,  J.  and 
Lb  Blanc,  J.,  in  their  judgments,  adverted  to  the  nature  of  the 
statute,  Bayley,  J.  relied  upon  the  rule  **  that  general  words  in 
an  Act,  that  no  certiorari  shall  be  allowed,  or  the  like,  shall  not 
bind  the  Crown,  unless  such  an  intention  is  to  be  collected  from 
(1)  1  Cowp.  78.  (2)  \o  East,  333. 
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other  parts  of  the  Act."  The  rest  of  the  Court  did  not,  in  their  Rkx 
judgments,  limit  this  general  doctrine ;  and  no  disapprobation  boultbek. 
was  expressed  of  the  decision  in  Rex  v.  BodenJiam  {i),  which  was 
cited  in  argument.  It  is  therefore  perfectly  clear,  after  much 
discussion  of  the  point,  that  the  ceHloraii  is  not  taken  away  in 
the  case  of  the  Crown,  considered  generally  as  a  suitor  in  a 
court  of  justice,  and  not  merely  with  reference  to  the  enforce- 
ment of  any  particular  prerogative  in  respect  of  revenue.  The 
rule  for  quashing  the  order  of  Sessions  will  therefore  be  absolute, 
and  the  rule  for  quashing  the  certiorari  discharged. 

LiTTLEDALE,  J.  : 

The  general  rule  is,  that  the  Crown,  unless  named,  is  not 
bound  by  a  statute;  and  that,  in  the  cases  which  have  been 
cited,  has  been  held  applicable  to  clauses  taking  away  certiorari^ 
A  distinction  has  been  suggested  between  cases  in  which  the 
Attorney-General  is  proceeding  directly  on  behalf  of  the  Crown, 
or  a  private  prosecutor  to  enforce  a  conviction,  and  where  a  party, 
as  in  this  instance,  is  endeavouring  to  get  rid  of  the  costs  of  a 
prosecution  in  which  he  has  failed,  and  stands  in  the  situation 
of  a  defendant :  but  that  appears  *to  me  too  refined ;  although 
the  party  *is  called  the  defendant,  that  is  only  by  the  course  of 
the  Court ;  he  is  still,  in  fact,  the  prosecutor  in  the  proceeding 
below.  Then  as  to  the  order  of  Sessions :  the  cause  and  matter 
of  the  appeal,  stated  in  the  notice,  and  which  the  Sessions  were 
to  hear  and  determine,  was  confined  to  three  grounds  of  objection. 
The  Sessions,  by  their  order,  stated  to  be  made  on  full  hearing 
of  the  matter,  and  counsel  on  both  sides,  quash  the  conviction 
for  want  of  form.  They  do  not  decide  the  matter  of  the.  appeal. 
Want  of  form  is  not  mentioned  in  the  notice.  It  is  true  that, 
when  notice  is  given,  the  party  cannot  know  whether  or  not 
there  is  a  defect  of  form ;  but,  if  the  statute  takes  from  him  the 
opportunity  of  raising  that  objection,  it  cannot  be  hel{>ed :  the 
Sessions  are  not,  therefore,  enabled  to  enter  upon  matter  not 
included  in  the  notice.  They  had  not,  then,  any  right  to 
make  this  order;  and  the  more  especially,  as  the  statute  says 

(1)  1  Oowp.  78. 

27—2 


[  ♦607  J 
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Rex        that   no   summary  conviction   under  it   shall  be   quashed   for 
BouLTBEE.    want  of  form. 

Williams,  J. : 

I  am  of  the  same  opinion.  The  distinction  between  cases  in 
which  the  Crown  proceeds  as  upon  a  private  interest,  and  those 
in  which  an  individual  prosecutes  in  the  name  of  the  Grown, 
is  somewhat  invidious,  and  was  overruled  in  Rex  v.  Bod^nham  (i). 
Then  as  to  the  ground  of  decision  in  the  present  case.  Appeal 
is  a  remedy  given  by  statute,  and  the  Legislature,  in  giving,  may 
restrict  it.  Probably  it  was  intended  here  that  the  appellant 
should  be  in  a  great  degree  precluded  from  objections  on  the 
[  '508  ]  form  of  the  conviction.  *The  appellant  here,  in  his  notice, 
expressly  took  grounds  which  went  to  the  merits  only.  They 
were  the  "  matter  "  of  the  appeal.  It  is  true  that  the  conviction, 
as  drawn  up,  was  not  within  his  reach  when  he  was  obliged  to 
give  his  notice ;  but,  if  the  objection  arising  upon  it  went  to  the 
jurisdiction,  then  at  all  events  the  conviction  would  not  be  avail- 
able ;  if  it  fell  short  of  impugning  the  jurisdiction,  it  was  merely 
matter  of  form,  and  defects  in  form  are  cured  by  the  statute. 
The  Sessions  have  quashed  the  conviction  for  want  of  form, 
and  not  upon  any  ground  taken  by  the  appellant. 

Ihdefor  quashing  the  certiorari  (fischarged. 
Ride  absolute  for  quashing  the  ord^r  of  Sessions, 


[513  ] 


i8»6.  EEX  V.  BOXALL  and  Othebs. 

Jan.  18. 

(4  Adol.  &  KUis,  513—014 ;  S.  C.  1  U.  &  \V.  741 :  5  L.  J.  (N.  S.)  M.  C.  78.) 


Undor  stut.  5  &  6  Will.  IV.  c.  33(2),  as  well  us  by  the  antecedent 
practice,  a  certiorari  obtained  by  one  of  Heveral  defendants  removes  the 
indictment  as  to  all,  and  the  previous  recogniztmces  of  all  are  discharged, 
though  the  parties  not  apph-ing  for  the  certi(rrnri  do  not  give  any  fresh 
security. 

Application  being  made,  under  such  circumstances,  for  a  proceiJendo, 
unless  the  defendants  not  suing  out  the  crrtiontri  would  enter  into 
i-ecognizances,  the  Couii;  refused  a  rule  to  shew  cause. 

This  was  an  indictment,  found  at  the  Surrey  Sessions,  against 
thirty-three  defendants,  for  a  conspiracy,  and  removed,  for  trial, 

(1)  1  Cowp.  78.  But  this  does  not  alter  the  authority 

(2)  Repealed  by  S.  L.  R.  Act,  1891.      of  the  case  as  to  the  practice.— R.  C. 
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to  the  Central  Criminal  Court.  All  the  defendants  but  three  Bbx 
afterwards  pleaded  and  traversed  in  the  Central  Criminal  Court,  boxall. 
and  entered  into  recognizances,  with  sureties,  to  try  there.  The 
same  attomies  acted  for  all  the  defendants  who  traversed.  Two 
of  the  last- mentioned  defendants  applied  by  the  same  attomies 
to  Littledale,  J.  at  Chambers  for  a  certiorari  to  remove  the 
indictment  into  this  Court,  which  was  granted,  each  of  the 
parties  giving  his  own  recognizance  in  lOOZ.  and  two  sureties  in 
60i.  each.  No  security  was  given  in  this  Court  by  any  of  the 
other  parties. 

IV.  Clarkson  now  moved  for  a  rule  to  shew  cause  why  a 
procedendo  should  not  issue  : 

The  effect  of  the  certiorari,  if  sustained,  will  be  that,  two  of 
the  defendants  having  removed  the  indictment  by  certiorari,  all 
the  others  who  have  given  recognizances  and  sureties  will  be 
discharged,  and  the  prosecutor  will  be  unable  to  enforce  their 
appearance.  A  procedendoy  therefore,  ought  to  issue,  at  all 
events,  unless  those  parties  give  security.  The  new  Act,  5  &  6 
Will.  IV.  c.  33,  s.  2,  as  to  certiorari,  directs  that  **  every  person 
indicted/'  &c.,  who  shall  obtain  a  certiorari,  not  being  in  custody, 
&c.,  shall,  before  the  allowance  of  the  writ,  enter  into  a  recog- 
nizance, in  the  sums  ordered  by  this  Court  or  one  of  its  *  Judges,  [  *614  ] 
with  the  conditions  prescribed  by  former  statutes,  and  thereupon 
the  clauses  and  provisions  contained  in  the  former  Acts,  as  to 
costs  or  otherwise,  shall  extend  to  such  recognizances.  Here 
two  only  of  thirty-three  defendants  have  applied  to  remove  the 
indictment ;  and  the  rest  offer  no  recognizance  or  surety  in  lieu 
of  those  which  would  be  discharged  by  the  certiorari.  All  the 
persons  indicted  should  have  entered  into  recognizances,  before 
a  certiorari  was  granted,  of  which  all  will  take  advantage.  (He 
then  adverted  to  facts,  alleged  on  af&davit,  as  shewing  that  the 
prosecutor  would  be  subjected  to  much  hardship  and  difficulty  if 
the  certiorari  continued  in  force.) 

Lord  Denman,  Ch.  J. : 

The  practice  is  not  altered  by  the  late  statute.      Any  one 
defendant  may  apply  for  a  certiorari :  and  the  circumstance  that, 
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Rex  by  his  obtaining  it,  the  recognizances  of  the  other  defendants 

Boxall.  a*!*©  discharged,  may  serve  to  guide  the  discretion  of  a  Judge  as 
to  granting  or  withholding  the  writ,  but  is  no  ground  for  a 
procedendo. 

LiTTLEDALB,    J.  : 

In  a  case  before  me  some  time  ago,  I  refused  to  grant  a 
veHiorari  unless  all  the  parties  indicted  would  enter  into  recog- 
nizances, and  they  did  so ;  but  I  found  afterwards  that,  by  the 
practice,  if  they  had  not  consented,  I  should  have  had  no  right 
to  withhold  the  writ  merely  on  that  account.  The  new  Act  does 
not  alter  the  practice. 

Williams,  J.  concurred. 

Hide  refused. 


1836.  MORGAN  V.  BROWN  and  Another. 

Jan.  19. 
(4  Adol.  &  Ellis,  515—519;  8.  C.  6  N.  &  M.  57 :  1  H.  &  W.  717;  5  L.  J. 

[  615  ]  (N.  S.)  M.  0.  77.) 

A  statutoiy  conviction  of  A.  and  B.  for  an  offence  several  in  its  nature 
(as  an  assault  under  stat.  9  Geo.  lY.  c.  31  (1) ),  adjudging  that  they, 
the  said  A.  and  B.,  for  their  said  offence  do  forfeit  the  sum  of  &c.,  and 
in  default  of  papnent  be  imprisoned  for  the  space  of  &c.,  is  bad,  inas- 
much as  the  penalty  ought  to  bo  imposed  on  the  parties  severally,  and 
not  jointly.  And  a  partj'  committed  under  such  a  conviction  may 
recover  in  trespass  against  the  committing  magistrate. 

This  was  an  action  for  an  assault  and  false  imprisonment. 
Plea,  not  guilty.  On  the  trial  before  Williams,  J.  at  the  Shrop- 
shire Summer  Assizes,  1834,  it  appeared  that  the  defendants, 
magistrates  of  Shropshire,  had  summarily  convicted  the  plaintiff 
and  one  Parker  of  an  assault,  under  stat.  9  Geo.  IV.  c.  31,  s.  27. 
The  conviction  was  as  follows :  "  County  of  Salop.  Be  it 
remembered,  that  on  &c.  B.  Parker  and  E.  Morgan  are  convicted 
before  us,  &c.,  for  that  they  the  said  B.  P.  and  E.  M.  on  &c.,  at 
&c.,  did  violently  assault  one  E.  Yapp.  We  the  said  justices  do 
therefore  adjudge  the  said  B.  P.  and  E.  M.  for  their  said  offence 

(1)  Repealed  by  24  &  25  Vict.  against  the  Person  Act,  1861  (24  & 
c.  95.     But  see  s.  42  of  the  Offences      25  Vict.  c.  100).— R.  C. 
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(o  foi*feit  and  pay  the  sam  of  4«.,  and  also  the  sum  of  68.  for  Morgan 
costs ;  and,  in  default  of  immediate  payment  of  the  said  sums  brown. 
as  aforesaid,  to  be  imprisoned  in  the  House  of  Correction  at 
Shrewsbury  for  the  space  of  fourteen  days,  unless  the  said  sums 
shall  be  sooner  paid ;  and  we  direct  that  the  said  sum  of  48. 
shall  be  paid  *'  &c.  (the  fine  to  one  of  the  high  constables  of  the 
parish  where  the  offence  was  committed,  and  the  costs  to  the 
prosecutor).  Upon  this  conviction  the  plaintiff  and  Parker  were 
committed  to  the  House  of  Correction.  The  commitment  recited 
the  conviction,  and  ordered  that,  in  default  of  immediate  pay- 
ment of  the  sums  therein  mentioned,  the  parties  should  be 
imprisoned  in  the  House  of  Correction  for  fourteen  days,  unless 
the  said  sums  should  be  sooner  paid.  Among  other  objections 
on  behalf  of  the  plaintiff,  it  was  urged  that  the  conviction  *was  [  *5]6  ] 
bad,  as  it  imposed  a  joint  fine  upon  two  persons.  The  learned 
Judge  held  this  objection  fatal,  and  the  plaintiff  had  a  verdict. 
In  the  ensuing  Term  a  rule  nisi  was  obtained  for  a  new  trial,  or 
to  enter  a  nonsuit. 

Talfourd,  Serjt.,  and  C  Phillips,  now  shewed  cause  (i) : 

The  fine  ought  to  have  been  several.  The  effect  of  imposing 
a  joint  fine  on  the  two  parties  is  that,  if  one  were  willing  to  pay 
his  own  proportion,  he  could  not  be  discharged  unless  the  other 
paid  his.  And  the  adjudication  ought  to  shew  that  the  magis- 
trates have  exercised  their  judgment  as  to  the  amount  of  fine  to 
be  paid  by  each.  No  instance  can  be  given  in  which  a  conviction 
like  this  has  been  supported. 

Sir  J.  Camphdl,  Attorney-General,  and  Godson,  contra  : 

This  was  not  a  joint  offence,  but  one  for  which  the  parties 
were  liable  severally,  according  to  the  distinction  stated  by  Lord 
Mansfield  in  Hex  v.  Clark  (2).  By  the  statute,  each  might  have 
been  fined  in  the  full  amount  here  imposed.  Supposing,  there- 
fore, that  the  effect  of  this  adjudication  were  to  subject  either  to 
the  whole  penalty,  there  has  been  no  excess  of  jurisdiction. 

(1)  Three  objectioDH  to  the  con-      wholly  upon  that  above  stated. 
Tidion  were  relied  upon;   but  the         (2)  2  Co wp.  612. 
judgment  of   the   Court  proceeded        , 
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Morgan  (Lord  Denman,  Ch.  J. :  In  Hawk.  P.  C.  book  ii.  c.  48,  s.  18,  it 

Bbown.  ^s  Baid,  **  that  where  there  are  several  defendants,  a  joint  award 
of  one  fine  against  them  all  is  erroneous,  for  it  ought  to  be 
several  against  each  defendant ;  for  otherwise  one  who  hath  paid 
his  proportionable  part  might  be  continued  in  prison  till  all  the 
others  have  also  paid  theirs,  which  would  be  in  effect  to  punish 
him  for  the  offence  of  another.") 

[  'SI?  ]  It  is  only  said  that  the  *judgment  will  be  erroneous.  Here 
it  is  sufficient  if  the  conviction  be  not  a  nullity.  And  the 
case  supposed  in  that  passage  probably  is  where  the  judgment 
imposes  the  full  fine  allowed  by  law.  By  9  Geo.  IV.  c.  31,  s.  27, 
a  party  summarily  convicted  of  an  assault  is  to  "  forfeit  and 
pay  such  fine  as  shall  appear  to  '*  the  justices  "  to  be  meet, 
not  exceeding,  together  with  costs  (if  ordered),  the  sum  of  5Z.*' 
Here  the  magistrates  have  ordered  the  parties  to  pay  4s.  and  6«. 
costs.  If  the  exercise  of  their  authority  would  not  be  lawful 
unless  a  forfeiture  to  the  whole  amount  of  4«.  and  6^.  was 
imposed  on  each,  the  Court  will  construe  the  conviction  as 
having  that  effect.  They  have  reduced  the  fine  in  this  case  from 
51.  to  4«.  It  was  in  their  discretion  to  reduce  it  still  lower. 
They  might  reduce  it  to  4«.  in  the  case  of  one  defendant,  and 
nothing  in  that  of  the  other,  but,  at  the  same  time,  adjudge  that 
both  should  be  imprisoned  till  the  one  fine  was  paid.  Then, 
even  according  to  the  view  of  the  case  taken  on  the  other  side, 
the  proceeding  is  not  invalid. 

Lord  Denman,  Ch.  J. : 

We  are  all  clearly  of  opinion,  on  this  objection,  that  the 
conviction  was  bad.  The  best  mode  in  which  the  case  can 
be  put  for  the  defendants  is  that,  upon  the  conviction,  it  is 
ambiguous  whether  the  parties  are  adjudged  to  forfeit  8«.  or  4«., 
and  whether  they  are  to  pay  12«.  costs  or  6«.  But  that  aloue  is 
a  sufficient  objection.  A  party  has  a  right  to  know  precisely  the 
amount  of  penalty  imposed  upon  him,  in  order  that  he  may  be 
able  to  relieve  himself.  And,  besides,  this  is  clearly  a  several 
offence,  and  the  magistrates  are  bound  to  consider  the  conduct 
of  the  parties  respectively  in  imposing  the  fine.     The  defendants 
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^would  make  the  right  to  fine  commensurate  with  the  power ;      morqan 
but  they  have  no  right  to  impose  a  fine  unless  they  are  satisfied       bbown. 
that  it  is  the  proper  one.     And,  on  a  conviction  like  this,  the       [  *^^^  ] 
magistrates  may  have  intended  one  party  to  pay  a  fine  little 
more  than  nominal,  and  the  other  a  more  considerable  one  ;   yet 
the  first  might  be  imprisoned  till  the  latter  had  paid  his  fine. 
It  is  laid  down  in  the  passage  of  Hawkins,  ah-eady  referred  to, 
that  a  judgment  ha^ang  this  effect  would  be  erroneous.     The 
rule  must  be  discharged. 

LiTTLEDALE,    J.  : 

The  party  informing  in  this  case  might  liave  proceeded  against 
the  plaintiff  and  Parker  jointly  or  severally,  either  by  action  or 
criminally.  The  proceeding  is  instituted  under  stat.  9  Geo.  IV. 
c.  31 :  the  magistrates  hear  the  complaint,  and  decide  that  4s. 
be  paid  as  a  fine,  and  6s.  for  costs,  and  that  the  parties  be 
imprisoned  fourteen  days,  unless  the  fine  and  costs  be  sooner 
paid.  It  is  not  certain,  upon  the  face  of  the  conviction,  whether 
the  magistrates  intended  that  each  defendant  should  pay  4^., 
or  that  that  sum  should  be  paid  between  them ;  but,  upon  the 
whole,  I  think  it  must  be  taken  to  mean  that  one  fine  of  4s. 
should  be  paid.  Then,  supposing  the  case  were  that  of  an 
indictment  against  two  persons,  could  there  be  a  judgment 
against  them  jointly,  that  they  should  pay  a  fine?  It  is  the 
constant  practice  in  this  Court,  on  judgment  against  several 
parties,  where  a  fine  is  imposed,  that  the  case  of  each  is  con- 
sidered separately.  By  the  stat.  9  Geo.  IV.  c.  31,  s.  28,  a 
summary  conviction  of  assault,  under  that  Act,  is  made  a  bar 
to  any  further  criminal  proceeding.  The  conviction,  therefore, 
stands  in  the  place  of  an  indictment ;  and  the  officers  of  the 
Court  say  that,  on  indictment,  *there  is  no  instance  of  a  joint  [  •sio  ] 
fine  upon  two  persons  for  an  assault.  In  Godfrey's  case  (i), 
referred  to  in  the  margin  of  the  passage  of  Hawkins  which  has 
been  cited,  it  is  said  that  when  a  fine  is  imposed  against  law,  as 
joint,  where  it  should  be  several,  it  may  be  avoided  by  plea  and 
judgment  of  the  Court.  And  so  in  this  case,  the  adjudication  of 
a  joint  fine,  being  brought  before  the  Court,  may  be  declared 
(1)  11  Co.  Rep.  42  a. 
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MoBOAN  invalid,  as  well  as  if  the  question  had  been  raised  by  plea.  The 
Brown.  general  result  of  the  authorities  cited  in  Hawkins,  I  think,  is 
that,  where  a  line  is  imposed  upon  several  defendants,  it  should 
be  imposed  upon  them  separately.  And  therefore,  upon  those 
authorities,  as  well  as  on  the  grounds  of  reason  and  the  practice 
of  the  Court,  I  am  of  opinion  that  there  should,  in  this  case, 
have  been  separate  fines,  and  that  the  conviction  was  bad,  not 
in  form  but  in  substance. 

Williams,  J.  concurred. 

Rule  (iischarqrd . 


[  520  ] 


1836.        JOHNSOK"  V.  The  Chukchwardens  and  Overseeics  of 
'^'"—'  THE  Parish  of  St.  PETER,  HEREFORD. 


(4  Adol.  &  Ellis,  520—327 ;  S.  C.  6  N.  &  M.  106;  1  H.  &  W.  720;  o  I..  J. 

(N.  S.)  K.  B.  116.) 

A.  demised  to  B.,  for  a  term  of  years,  two  messuages ;  the  lease  oon- 
tained  a  covenant  by  B.,  that  he  would,  during  the  term,  keep  the 
premises  in  rejmir,  and  leave  them,  at  the  end  of  the  term,  in  good 
repair  and  in  the  same  state  as  they  were  in  at  the  beginning.  At  the 
end  of  the  term»  the  messuages  were  out  of  repair,  and  had  been  con- 
verted into  a  single  house.  B.  held  on  without  a  fresh  lease,  and  C\ 
afterwards  purchased  the  reversion  of  A.,  and  B.  continued  to  hold  on 
under  C. :  Held, 

1.  That  B.  was  not  liable  in  assiunpsit  on  an  implied  contract  to  put 
the  messuages  in  such  repair,  and  in  the  same  state,  as  they  were  in  at 
the  commencement  of  the  term. 

2.  That,  supposing  B.  so  liable,  C.  had  no  right  of  action  for  breaches 
of  the  contract  committed  before  he  purchased  the  reversion. 

On  the  trial  of  this  cause  at  the  Hereford  Summer  Assizes, 
1834,  before  Alderson,  B.,  a  verdict  was  taken  for  the  plaintiff, 
with  5002.  damages,  subject  to  the  award  of  a  barrister,  who 
was  to  state  on  the  face  of  his  award  any  question  of  law  which 
he  might  be  requested  to  raise,  either  as  to  the  right  of  the 
plaintiff  to  recover,  or  as  to  the  principle  on  which  the  damages, 
if  any,  were  to  be  settled.  The  arbitrator  found  specially 
as  follows : 

I  find  that,  by  an  indenture  of  lease,  bearing  date  15th  of 
December,  1807,  Harcourt  Woakes  demised  two  messuages  to 
Francis    Gritton    and    William    George,    churchwardens,   and 
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Thomas  Day,  overseer,  of  the  poor  of  the  parish  of  St.  Peter  Johnson 

in  Hereford,  and  to  their  successors,  for  the  term  of  twenty-  xhk 

one  years  from  the  25th  of  December  then  next,  at  the  yearly  v^tabd^s'op 

rent  of  16i.  16».  payable  at  Midsummer  and  Christmas.     This  st.  pktbb, 

H  IF R  WORD 

lease  contained  the  following  covenant  by  Gritton,  George,  and 

Day,  for  themselves  and  their  successors,  churchwardens  and 

overseers  of  the  parish  of  St.  Peter  for  the  time  being :    that 

they  the  said  F.  G.,  W.  G.,  and  T.  D.,  and  their  successors, 

churchwardens  and  overseers,  &c.,  shall  and  will  from  time  to 

time,  and  at  all  times  during  the  said  term,  at  their  own  costs 

•and   charges,  keep  in  good   and  tenantable  repair  the  said       [  •521  j 

messuages  or  dwelling  houses  hereby  demised,  and,  at  the  end 

or  sooner  determination  of  the  said  term,  shall  and  will  quit 

and  leave   the  said  premises  and  every  part  thereof  in  sucli 

good  and  tenantable  repair ;  and  also  they  the  said  F.  G.,  W.  G., 

and  T.  D.,  churchwardens,  &c.,  shall  and  will  use  and  keep  the 

same,  and  every  part  thereof,  as  and  for  a  workhouse  or  house 

of  industry  for  the  use  of  the  said  parish  of  St.  Peter,  or  for 

such   other  uses  and  purposes  as  they  may  think  proper  to 

convert  the  same,  provided  the  said  premises  and  every  part 

thereof  are  left  in  the  same  state  and  condition  as  they  are 

at  present,  at  the  end  of  the  said  term.     The  premises  were 

occupied  by  the  parish  of  St.  Peter  under  this  lease,  until  its 

expiration  on  the  25th  of  December,  1828,  the  two  messuages 

having  been  converted  into  one  poor-house,  and  continuing  in 

that  state  on  the  25th  of  December.     Possession  of  the  premises 

was  not  given  up  at  that  time  ;  but  they  continued  to  be  occupied 

as  the  parish  poor-house;  and  the  rent  of  161.  68.  per  annum 

was  paid  by  the  parish  officers  for  the  time  being  until  the  2nd 

of  February,  1833,  when  possession  was  given  up,  after  notice 

to  quit  served  by  the  churchwardens  and  overseers  upon  the 

plaintiff;    but  the  premises   were  not   re-converted    into  two 

distinct  tenements. 

I  find  that  the  interest  of  Harcourt  Woakes  in  the  premises 
had,  at  the  time  when  the  lease  expired,  become  vested  in  one 
John  Henderson,  who  afterwards  conveyed  the  same  to  the 
plaintiff  by  lease  and  release  of  9th  and  10th  of  February, 
1829.     The  rent  pstyable  by  the  parish  for  these  premises  was 
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Johnson      then  apportioned,  and  a  part  paid  over  to  Mr.  Henderson ;  from 

The         which  *time  the  rent-days  were  altered  from   Christmas  and 

wABDE^s^oF  Midsummer  to  the  2nd  of  February  and  the  2nd  of   August. 

St.  Peter,    I  find  that  the  above  covenant  to  repair  was  broken  by  the  said 
Herefobd. 
[*522]       Gvitton,  George,  and  Day,  at  the  expiration  of  the  said  lease, 

and  the  dilapidations  amounted  to  the  sum  of  58Z. ;  and  I  find 

that  that  amount  of  dilapidations  still  continued  at  the  time 

when  the  possession  was  given  up,  on  the  2nd  of  February,  1833, 

but  no  more.     And  I  find  that  the  covenant  for  the  leaving  of 

the  premises  in  the  same  state  and  condition  as  at  the  time 

of  the  demise  was  also  broken  at  the  expiration  of  the  lease, 

if  the  Court  shall  be  of  opinion  that  the  non-conversion  of  the 

workhouse  into  two  distinct  tenements  constituted  a   breach 

thereof.     If  the  defendants  are  to  be  considered   as  holding 

after  the  determination  of  the  lease  upon  the  terms  of  tenants 

from  year  to  year  simply,  then  I  find  that  they  fully  repaired 

the  premises  during  the  whole  of  such  their  yearly  tenancy,  as 

far  as  such  tenants  are  liable.     If  they  are  to  be  considered 

as  holding  subject  to  the  same  terms  as  were  contained  in  the 

above  lease,  then,  as  to  the  amount  of  dilapidations,  I  do  not 

find  any  thing  to  be   due   beyond  the  above  mentioned  sum 

of   532.,  which  was  so  due,  as  already  stated,  on  the  25th  of 

December,  1828,  and  still  continued  due  on  the  2nd  of  February, 

1833,  the  dilapidations  being  the  same  at  both  periods;    but 

I  find  that  the  re-conversion  of  the  poor-house  into  two  houses, 

in  the  same  state  and  condition  as  at  the  original  demise,  would 

have  cost  the  sum  of  51. 

The  declaration  consisted  of  three  counts.     The  first  stated 

that,  in  consideration  that  the  defendants  had  become  tenants 

to  the  plaintiff  of  certain  premises  that  had  before  then  consisted 

[  •623  ]       of  two  separate  messuages,  but  *which  had  been  altered  and 

converted  into  a  workhouse,  and  so  continued  and  remained  at 

the  time  of  making  the  promise  after  mentioned,  upon  certain 

terms  and  conditions,  that  is  to  say,  that  the  defendants  would 

during  the  continuance  of  the  said  tenancy  keep  the  said  premises 

in  good  and  tenantable   repair,  and,  at  the  expiration  of  the 

said  tenancy,  re-alter  and  re-convert  the  said  workhouse  in  two 

separate  houses,  and  restore  the  said  premises  to  the  same  state 
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Church- 
wardens OF 


and  condition  in  which  they  were  previous  to  their  alteration  Johnson 
and  conversion,  and  deliver  them  up  in  such  good  and  tenant-  the 
able  repair,  the  defendants  promised  so  to  do :  the  plaintiff  then 
alleged  that  the  tenancy  continued  for  a  long  space  of  time,  st.  peter, 
until  the  defendants  quitted  and  delivered  up  possession ;  and 
he  stated,  as  a  breach,  that  the  defendants  did  not  keep  the 
said  premises  in  good  and  tenantable  repair,  nor  re-alter  or 
re-convert  the  said  workhouse  into  two  separate  messuages,  or 
restore  the  said  premises  to  their  former  state  and  condition. 
The  second  count  was  confined  to  the  non-repair,  and  alleged 
that  the  defendants  held  the  premises  upon  terms  and  con- 
ditions similar  to  those  contained  in  the  covenant  of  Gritton, 
George,  and  Day.  The  third  count  was  the  common  count  for 
not  keeping  in  good  and  tenantable  repair.  The  defendants 
pleaded  the  general  issue. 

Upon  the  above  statement  of  facts,  I  award  that  the  verdict 
now  entered  for  the  plaintiff  shall  be  set  aside,  and  a  verdict 
be  entered  for  the  defendants,  unless  the  Court  shall  be  of 
opinion  that  the  plaintiff  is  entitled  to  recover  the  said  several 
sums  of  53Z.  and  5/.,  or  either  of  them ;  and  according  to  such 
decision  I  award  that  the  said  verdict  shall  be  reduced  to  the 
sum  of  68/.,  53/.,  or  5/.,  with  forty  shillings  costs. 

In  Michaelmas  Term,  1834,  Maiile  obtained  a  rule  to  shew        [  •^24  ] 
cause  why  the  verdict  and  judgment  should  not  be  entered  for 
the  plaintiffs  for  53/.,  or' 5/.,  or  both  sums,  and  the  award  be 
set  aside. 

Tal/onrd,  Serjt.  and  Godson  now  shewed  cause  (i) : 

The  arbitrator  has  found  properly.  Both  plaintiff  and 
defendants  are  strangers  to  these  covenants.  The  plaintiff 
purchased  after  the  lease  had  expired,  and  the  covenant  had 
been  broken;  he  took  the  premises  as  they  were  at  the  time 
of  the  sale  to  him ;  but  he  could  not  purchase  a  right  of  suing 
for  past  breaches.  And  the  price  which  he  paid  must  have 
been  estimated  upon  this  principle.  Again,  the  defendants 
came  into  possession  after  the  lease  had  expired,  and  after  the 

(1)  Before  I^rd  Denman,  Ch.  J.,  Littledale,  and  Williams,  JJ. 
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Johnson      covenants  had  been  broken:  they  could  not  be  understood  as 
The         accepting  a  demise  subject  to  previous  dilapidations.    The  policy 

wabiTrxs^of  ^^  *^®  P^^'^  ^^^^  ^®*  ^^^^  ^'^^^  y®*^  sheAl  bear  its  own  burthen. 
ST.  I'BTKR,    When  the  lease  was  entered  into,  in  1807,  the  stat.  59  Geo.  III. 

tr  W11 V  pan.  D 

c.  12,  had  not  passed ;  the  parties  then  taking  had,  therefore, 
no  power,  such  as  that  given  in  s.  17,  to  take  in  succession. 
It  is  true  that,  in  the  common  case  of  a  lessee  holding  on  after 
the  expiration  of  his  lease,  an  agreement  to  continue  holding 
upon  the  terms  of  the  lease  may  be  implied:  but  here  the 
implication  cannot  arise,  because  the  occupiers  are  no  longer 
the  same.  And  the  particular  covenants,  to  deliver  up  at  the 
end  of  the  term,  in  good  repair,  and  to  re-convert  the.  houses 
at  the  end  of  the  term  into  their  former  state,  cannot  have 
been  contemplated  by  parties  taking  after  the  term  had  expired. 

r  »25  ]  Maule  and  K,  V.  liichanh,  contra  : 

The  argument,  that  the  plaintiff  had  no  right  to  sue  for  these 
breaches,  assumes  that  the  original  lessor  had  no  right  to  sue 
upon  the  contract  arising  after  the  expiration  of  the  lease.  If 
the  latter  could  sue,  the  assignee  of  the  reversion  could  sue. 
He  has  as  much  right  to  enforce  the  implied  agreement,  as  an 
assignee  of  the  original  leass  would  have  had  to  enforce  the 
covenants.  Then,  as  to  the  defendants,  on  what  terms  did  they 
hold?  None  can  be  implied,  except  those  contained  in  the 
leases,  subject  to  the  express  variations  as  to  the  days  of  pay- 
ment. This  was  laid  down  by  Lord  Ellenborough  in  Dight/ 
V.  Atkinson  (i).  It  is  said  that  this  construction  will  bo  contrary 
to  the  policy  of  the  poor  laws;  but,  if  the  parish  officers  are 
allowed  to  hold  by  a  lease,  they  must  be  subject  to  the  contract 
to  repair  contained  in  the  lease.  The  original  lessees  were 
trustees  for  the  parish;  if  so,  the  case  falls  within  stat.  59 
Geo.  III.  c.  12,  s.  17,  upon  the  authority  of  Doe  d.  Jackfton  v. 
Hiley  (2). 

MiORD  Dbnman,  Ch.  J.  :  In  Dighj  v.  Atkinson  (i)  it  was  not 
put  to  the  Court  that  the  terms  on  which  the  holding  on  took 
place  were  a  question  for  the  jury.     Must  not  the  question  be 

(1)  16  R.  R.  792  (4  Camp.  21o).  (2)  34  B.  R.  591  (10  B.  &  C.  88o). 
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one   of   fact  ?     If   so,  are   you   not   bound   by  the   arbitrator's  Johnson 

finding?)  The 

Chubch- 

.     •       i         1               1  •.       i                        1                 .                   ,  WARDENS    OV 

As  a  presumption  of  fact,  the  arbitrator  may  leave  it  to   the  St.  Pkter, 
i^ourt,  as  is  often  done  in  cases  sent  from  Quarter  Sessions. 
Dut  it  is  rather  a  presumption  of  law. 


Hereford. 


(LiTTLEDALE,  J. :   If  Lord  Ellbnborouoh  lays  it  down  as  a 

conclusion  of  law,  I  think  he  goes  too  far.     I  always  understood 

it  to  be  a  fact  which  was  inferred,  unless  the  state  of  things 

*wa8  altered  at  the  expiration  of  the  lease.      But,  if  it  is  an       [  *»2**  ] 

inference  of  law,  the  covenants  in  a  lease  which  had  expired 

a  hundred  years  ago  might  be  enforced,  though  there  had  been 

repeated  changes  of  tenants.) 

Cur.  adr,  vult. 

Lord  Denman,  Ch.  J.,  in  this  Term  (January  80th)  delivered 
the  judgment  of  the  Court.  After  stating  the  facts,  his 
Lordship  proceeded  as  follows  : 

The  plaintiff  relied  on  the  general  principle,  that,  where 
premises  are  held  on  by  the  same  tenant  of  the  same  landlord, 
after  the  expiration  of  a  lease  of  them,  granted  to  the  former 
by  the  latter,  without  a  new  contract,  the  law  will  imply  an 
agreement  to  hold  on  the  same  terms.  He  cited  the  case  of 
Dighy  v.  Atkinson  (i),  where  a  party  so  continuing,  having  been 
originally  bound  by  his  covenant  to  keep  in  repair,  was  held 
liable  to  make  good  a  loss  by  accidental  fire.  That  case  would 
have  been  applicable,  if  the  fire  had  happened  during  the  term. 
But  if  it  had,  the  plaintiff  could  only  have  had  an  action  of 
covenant  upon  his  lease,  not  assumpsit  on  Ihe  breach  of  an 
implied  contract  arising  out  of  a  new  tenancy  from  year  to  year, 
when  the  defendant  became  tenant  of  premises  in  that  very 
condition  which  he  is  supposed  to  have  undertaken  that  they 
should  never  fall  into. 

The  change  of  parties  produces  another  difficulty.  The 
defendants  were  and  are  clearly  liable  to  their  original  lessor 
on  their  breach  of  covenant.     How  then  can  they  be  also  liable 

(1)  16  R.  R.  792  (4  Camp.  275). 
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J0HN80N      to  their  new  landlord  for  the  ^same  damage  arising  from  the 

The         breach  of  their  implied  undertaking  ?    This  would  be  manifestly 

^RD^8*oF  ^^J'^s^*     ^^^  there  is  no  injustice  in  confining  the  remedy  to 

St.  Pktkb,    that  party  with  whom  the  covenant  was  broken,  who  has  either 
tteiusford. 
[  '527  ]       ^^^^  ^^^  premises   for  a   lower  price  for  that  reason,  or  has 

received  the  full  price  on  the  supposition  that  the  damage  is 

to  be  made  good.     In  the  former  case  he  may  sue  on  his  own 

account ;  in  the  latter,  as  trustee  for  his  vendee. 

Something  was  said  on  the  alteration  of  the  law  relating  to 

churchwardens  :  but  we  do  not  think  it  could  afifect  the  present 

question,  as   the  former  lease,  to  whatever  extent  it  may  be 

binding,  is  not  the  actual  contract,  but  only  evidence   of  the 

contract  that  came  into  existence  at  its  termination. 

l^erdict  to  he  entered  for  the  defendants. 


1836.        DOE  D.  SHELLEY  and  Others  v.  EDLIN  and  Another. 

JatL2iR.  ^4  ^^^1  ^  j,j2.g^  582—592 ;  S.  C.  5  L.  J.  (N.  S.)  K.  B.  137.) 

[  •*>82  ]  Testatrix  devised  estates  to  N.  in  fee,  in  trust  to  receive  and  apply 

the  proceeds  to  the  use  of  S.,  the  sister  of  the  testatiix,  for  her  life,  and, 
from  and  immediately  after  the  decease  of  S.,  to  convey  the  same  to  such 
uses  as  S.  should  by  deed  or  will  appoint.  There  was  no  devise  over. 
S.  died  in  the  lifetime  of  the  testtitrix :  Hold, 

1.  That  the  death  of  S.  in  the  testatrix's  lifetime  was  not  an  implied 
revocation  of  the  will, 

2.  That  the  estate  devised  to  X.  did  not  lapse  by  reason  of  S.*s  death, 
but  vested  in  N.  at  the  death  of  the  testatrix. 

3.  That  the  estate  so  vested  in  N.  was  an  absolute  legal  fee. 

This  case  was  argued  in  Easter  Term,  1884  (May  26th),  on  a 
rule  to  shew  cause  why  a  nonsuit  should  not  be  entered,  by 
Talfourd,  Serjt.  and  Cowling  against,  and  Jervis  and  Justice  in 
support  of,  the  rule.  The  judgment  of  the  Court  states  the  facts 
and  discusses  the  authorities  so  fully,  that  a  further  report  of 
them  is  unnecessary. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court 
as  follows : 

This  was  an  ejectment,  which  was  tried  before  my  brother 
Gurney,  at  the  Summer  Assizes  for  the  county  of  Oxford,  in  the 
year  1833.     The  lessor  of  the  plaintiff  claimed  as  heir-at-law  to 
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Jane  Newell,  the  person  last  seised,  who  died  in  the  year  1830.        doe  d. 
The  defence  set  up  was  under  a  will  of  Jane  Newell,  who,  being  ,-, 

seised  in  fee  of  the  premises  in  question,  on  the  23rd  of  July,       E^i*^^- 
1813,  devised,  amongst  other  things,  as  follows : 

**  I  give,  devise,  and  bequeath  unto  my  friend  Charles  Nundy,  [  g83  ] 
of  Watlington  aforesaid,  draper,  all  my  real  estates,  and  the  rest 
and  residue  of  my  personal  estate,  whatsoever  and  wheresoever, 
which  I  shall  die  seised  of  or  entitled  unto,  to  hold  unto  him, 
the  said  Charles  Nundy,  his  heirs,  executors,  administrators,  and 
assigns,  upon  special  trust  and  confidence,  that  he  the  said  Charles 
Nundy,  his  executors,  administrators,  or  assigns,  do  and  shall 
receive  the  rents,  issues  and  profits  and  annual  proceeds  thereof, 
and  of  every  part  thereof,  and  pay  and  apply  the  same  unto 
and  to  the  use  of  my  sister  Mary  Maretta  Maria  Scoolt,  for  and 
during  the  term  of  her  natural  life,  for  her  own  sole  and  separate 
use,  as  if  she  was  sole  and  unmarried,  and  without  being  subject 
or  liable  to  the  control,  debts,  contracts,  and  forfeitures,  disposal, 
or  engagements  of  her  present  or  any  future  husband ;  and  the 
receipts  and  discharges  of  the  said  Mary  Maretta  Maria  Scoolt, 
and  of  each  person  or  persons  as  she  shall,  from  time  to  time, 
direct  to  receive  the  said  rents,  issues,  dividends,  profits,  and 
annual  proceeds,  shall  be  good  and  effectual  releases  and  dis- 
charges to  the  said  Charles  Nundy,  his  executors,  administra- 
tors, and  assigns,  for  so  much  money  as  in  such  receipts  shall 
be  acknowledged  or  expressed  to  be  received.  And,  from  and 
immediately  after  the  decease  of  the  said  M.  M.  M.  Scoolt,  upon 
this  further  trust,  that  he  the  said  C.  Nundy,  his  heirs,  executors, 
administrators  and  assigns  do  and  shall  convey  my  said  real 
estates,  and  assign  and  transfer  and  pay  the  rest  and  residue  of 
my  said  personal  estate  to  such  uses,  upon  such  trusts,  and  to 
and  for  such  intents  and  purposes,  and  with  and  under  and 
subject  to  such  powers,  provisoes,  and  declarations,  and  in  such 
parts,  shares,  and  ^proportions,  as  she  the  said  M.  M.  M.  Scoolt,  [  *oB4  ] 
notwithstanding  her  coverture,  by  any  deed  or  deeds,  writing  or 
writings,  to  be  sealed  and  deUvered  by  her,  in  the  presence  of, 
and  to  be  attested  by,  two  credible  witnesses,  or  by  her  last  will 
and  testament,  in  writing,  purporting  to  be  her  last  will  and 
testament,  or  codicil,  to  be  signed,  sealed,  and  published  by 
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DoBd.       lier  in  the  presence  of  and  to  be  attested  by  three  or  more 
I,.  credible  witnesses,  shall  give,  devise,  bequeath,  direct,  limit,  or 

Edlin.       appoint.     And  I  appoint  the  said  Charles  Nundy  sole  executor 
of  this  my  last  will  and  testament/' 

Mrs.  Scoolt  died  in  the  lifetime  of  her  sister  Jane  Newell,  four 
years  before  the  summer  of  1838  ;  but  the  latter  made  no  altera- 
tion in  her  will.  Mr.  Nundy.  the  trustee  named  in  the  will  of 
Jane  Newell,  died  in  January,  1883,  having  previously  made  his 
will,  dated  12th  of  January,  1831,  by  which  will,  after  reciting 
the  bequests  in  the  will  of  Jane  Newell,  and  reciting  that  the 
said  real  or  personal  estates  were  not  given  over  in  the  event  of 
the  death  of  the  said  M.  M.  M.  Scoolt  in  the  lifetime  of  the  said 
Jane  Newell,  and  which  event  had  happened,  and  that  doubts 
were  entertained  whether  the  said  Jane  Newell  left  any  heir-at- 
law  or  next  of  kin ;  he  gave,  devised,  and  bequeathed  all  the 
said  real  estates  late  of  the  said  Jane  Newell,  and  all  the  residue 
of  her  personal  estate,  unto  Thomas  Joy,  his  heirs,  executors, 
administrators  and  assigns,  to  hold  the  same  or  such  part 
thereof  to  which  no  better  title  could  be  shewn,  for  his  and 
their  own  use  and  benefit ;  but,  in  case  it  should  appear  that 
the  said  Jane  Newell  left  an  heir-at-law,  then  to  hold  the  same 
in  trust  to  convey  the  said  real  estates  to  such  heir ;  and,  in 
case  it  should  happen  that  the  said  Jane  Newell  left  next  of  kin, 
[  '585  ]  then  *to  hold  the  residue  of  the  said  personal  estate  upon  trust 
to  assign,  transfer,  and  pay  such  residue  unto  such  next  of  kin. 

On  these  wills  being  proved,  the  counsel  for  the  defendants 
submitted  that  the  plaintiff  should  be  nonsuited,  as  the  effect  of 
these  wills,  or  rather  of  the  first  will  alone,  was  to  take  the  legal 
estate  out  of  the  heir-at-law.  The  counsel  for  the  plaintiff 
insisted  that  the  will  had  no  such  effect,  inasmuch  as  Mrs. 
Scoolt  died  in  the  lifetime  of  her  sister  the  testatrix.  Mr.  Baron 
GuRNEY  said  he  should  not  nonsuit  the  plaintiff ;  but  he  gave 
leave  to  move  the  Court  for  liberty  to  enter  a  nonsuit;  and  he 
summed  up  the  case  of  the  lessor  of  the  plaintiff  as  to  his 
pedigree  ;  and  the  jury  found  a  verdict  for  the  plaintiff.  A  rule 
nisi  was  afterwards  moved  for,  to  enter  a  nonsuit ;  and  cause  has 
since  been  shewn  before  me,  my  brother  Littledale,  my  late 
brother  Taunton,  and  my  brother  Williams. 
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The  objections  to  this  will  of  Jane  Newell  branch  themselves       i)0B  d. 
into  three  beads :  «,. 

First,  that  there  is  an  implied  revocation  of  the  will  arising       Ki>1'In. 
from  a  change  of  the  ch-camstances  of  the  testatrix. 

Second,  that  the  devise  is  lapsed  in  conseqaence  of  the  death 
of  Mrs.  Scoolt  in  the  lifetime  of  the  testatrix,  and  that  jthe 
objects  of  the  will  having  altogether  failed  and  become  inopera- 
tive, the  trusts  expressed  in  the  will  never  arose,  and  the  estate 
never  vested  in  the  trustee. 

Third,  that,  where  an  estate  is  devised  to  trustees  for  parti- 
cular purposes,  the  legal  estate  is  vested  in  them  so  long  as  the 
execution  of  the  trust  requires  it,  and  no  longer  ;  and,  therefore, 
as  soon  as  the  trusts  are  either  satisfied,  or  become  inoperative 
and  incapable  of  *  taking  effect,  the  legal  estate  will  vest  in  the  [  *s®^  ] 
person  beneficially  entitled  to  the  property. 

On  the  first  of  these  points  was  cited  Doe  d.  Lancashire  v. 
Ijancashire  (i).  The  point  there  decided  was  that,  whereas  it 
had  been  before  considered  a  rule  of  law  that  marriage  and  the 
birth  of  a  child  amounted  to  an  implied  revocation  of  a  will  of 
lands,  the  Court,  in  Doe  d.  Lancashire  v.  Lancashire  (i),  extended 
the  rale  to  the  case  of  marriage  and  the  birth  of  a  posthumous 
child  :  the  decision  itself,  therefore,  has  nothing  to  do  with  the 
present  case :  but  the  plaintiff  would  contend  that  the  opinions 
expressed  by  the  Judges  in  that  case  go  to  shew  in  general  that 
an  alteration  in  the  circumstances  of  the  devisor  will  amount  to 
a  revocation  of  the  will.  But  the  language  of  Lord  Eenyon 
evidently  shews  that  he  confined  these  circumstances  to  what 
related  to  the  family  of  the  testator  himself,  and  that,  if  he 
should  marry  and  have  children,  there  should  be  a  tacit  condi- 
tion annexed  to  the  will  itself  at  the  time  of  making  it,  that  the 
party  does  not  then  intend  that  it  should  take  effect  if  there 
should  be  a  total  change  in  the  situation  of  the  family.  But  the 
change  here  made  is  the  death  of  one  of  the  family  of  the  testa- 
trix, and  not  new  objects  of  affection  and  blood  arising  who  would 
have  a  better  claim  to  her  bounty.  Lord  Kenyon's  language  does 
not  contemplate  any  such  case.  Buller,  J.  says  that  an  altera- 
tion of  circumstances  may  amount  to  a  revocation  of  a  will  of 

(1)  2  R.  R.  535  (.5  T.  R.  49). 
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Dob  d.       lands ;  but  his  comments  afterwards  apply  to  the  case  then  before 

9.  the  Court.     But  I  know  of  no  case  where  it  has  been  held  that 

Kdlik.       jJj^  removal  of  an  object  of  affection  and  bounty  by  death  has 

been  taken  to  be  an  implied  revocation  of  a  will ;  and  in  my 

[  *587  ]      ^opinion  it  does  not  operate  so  :  I  may  also  remark  (though  that 

would  not  vary  the  decision  if  the  present  case  were  within  it) 

that  the  rule,  as  to  marriage  and  the  birth  of  a  child  amounting 

to  an  implied  revocation  of  a  will  of  lands,  is  not  of  universal 

application ;    for  it  does  not  apply  in  cases  where  the  whole 

estate  is  not  devised  by  the  former  will ;  nor  where  a  man  has 

been  married  before,  and  there  are  children  of  the  first  marriage 

(at  least  not  in  all  such  cases),  nor  where  the  marriage  is  in 

contemplation,   and  the  intended   wife,  and  the  children  the 

testator  may  have  by  her,  after  her  marriage,  have  a  provision 

made  for  them  under  a  former  will. 

As  to  the  second  question,  whether  this  is  a  lapsed  devise,  or 
whether  the  estate  was  vested  in  the  trustee  at  all,  I  may  here 
state  that  there  is  no  doubt  whatever,  at  the  present  day,  but 
that  a  devise  like  the  present  to  a  trustee  to  receive  the  rents 
and  profits,  and  pay  them  over  to  a  married  woman  for  her 
separate  use,  and  afterwards  to  convey  them  as  she  shall  direct, 
vests  the  legal  estate  in  the  trustee  (i) ;  but,  as  to  the  extent  of 
the  quantity  of  estate,  that  will  be  considered  on  the  third  point 
of  the  case ;  and  therefore  this  trustee  had  the  legal  estate  under 
the  will. 

The  rule  is  well  established  that,  if  a  devisee  dies  in  the  life- 
time of  the  devisor,  the  estate  lapses ;  but  that  applies  to  cases 
where  it  is  a  devise  of  the  legal  estate.  It  has  also  been  held  in 
Hartop*8  case  (2)  that  a  use  will  lapse ;  as,  if  an  estate  be  devised 
to  A.  for  the  use  of  B.,  and  B.  dies,  it  will  lapse ;  but  that  is  a 
f  '*5ss  ]  use  executed  *by  the  statute,  and  is  the  same  thing  as  if  the 
estate  had  been  directly  devised  to  B. 

I  will  not  say  what  would  be  the  case  as  to  a  lapse  if  this  was 
a  pure  naked  trust  with  nothing  for  the  trustees  to  do ;  as  if  a 

(1)  The  plaintiffs  counsel  admitted  (2)  1  Tjeon.  253  ;   .S.  C.  Gro.  Eliz. 

this,  as  a  general  proposition,  refer-  243  (cited.   Com.  Dig,  Devise  (K.) 

ring  to  Doe  d.  Booth  v.    Field,    36  p.  382). 
R.  E.  672  (2  B.  &  Ad.  564). 
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devise  was  to  A.  and  his  heirs  to  the  ase  of  A.  and  his  heirs  in        dob  d. 
trast  for  B.,  where  the  trustee  was  a  mere  nominal  party  to  keep        ^^^^ 
the  legal  estate  in  him,  to  prevent  its  going  to  the  cestui  que       ^^i*!^- 
trust,  and  the  trustee  had  no  duties  to  perform ;   but  this  is  a 
trust  where  duties  are  cast  upon  the  trustee;  he  is  to  receive 
the  rents  and  profits ;   and,  therefore,  if  rent  becomes  due  the 
day  after  the  death  of  the  devisor,  or  if  a  field  of  hay  or  corn  be 
to  be  cut,  his  duty  is  to  possess  himself  of  them.     If  there  be  no 
person  named  in  the  will  to  receive  them,  a  court  of  equity  must 
say  what  is  to  be  done  with  them.     Perhaps  this  illustration 
does  not  carry  the  case  further,  because,  if  the  legal  estate  does 
not  vest  in  him,  he  would  in  point  of  law  be  a  wrong-doer  in 
receiving  the  rents  and  profits. 

But  in  my  opinion  the  legal  estate  does  not  lapse  according  to 
the  rale  of  law  applicable  to  lapsed  devises.  Whether,  if  the 
trusts  become  inoperative  and  incapable  of  being  carried  into 
effect,  the  legal  estate  will  be  taken  out  of  him,  will  form  the 
subject  of  consideration  on  the  third  question  (i). 

The  third  question  is  one  of  more  difficulty.  In  Doe  d.  Player 
V.  NkhoUs  (2)  Baylby,  J.,  in  delivering  his  ♦judgment,  says  :  "  It  [  •CSQ  ] 
may  be  laid  down  as  a  general  rule,  that  where  an  estate  is 
devised  to  trustees  for  particular  purposes,  the  legal  estate  is 
vested  in  them  as  long  as  the  execution  of  the  trust  requires 
it,  and  no  longer,  and  therefore,  as  soon  as  the  trusts  are 
satisfied,  it  will  vest  in  the  person  beneficially  entitled  to  it." 
And  he  adds  that  Doe  d.  White  v.  Simpson  (3)  and  Doe  d.  Pratt 
V.  Timing  (4)  are  authorities  upon  that  point.  x\nd  Holboyd,  J. 
in  the  same  case  says  that  a  trust  estate  is  not  to  continue 
beyond  the  period  required  for  the  purposes  of  the  trust. 

If  the  rules  above  mentioned,  as  laid  down  by  these  Judges,  be 

( 1 )  In  addition  to  the  cases  referred  to  and  is  executed  in  the  heir-at-law ; 

to  in  the  judgment,  the  plaintiffs  on  which  last  point  they  referred  to 

counsel    cited    The    d.    Bardett    v.  the  judgment  of  HOLRO YD,  J.,  p.  723. 

WHyht,  21  R.  R.  461  (2  B.  &  Aid.  They    also    cited    Com.    Dig.  Uses 

710)  (second  point),  as  shewing  that,  (D  2) :  ''So,  if  the  use  declared  is 

where  an  estate  is  devised  on  a  trust  void  or  impossible,"  &c. 

which  cannot  be  executed,  the  devise  (2)  25  R.  R.  398  (I  B.  &  C.  336). 

itself  becomes  void,  or  at  all  events  (3)  5  East,  162. 

(no  beneficial  interest  being  devised  (4)  1  B.  &  Aid.  530. 
to  the  trustee)  the  legal  use  results 
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Doe  cL  confined  bo  as  to  say  that  the  trustees  originally  take  only  that 
r,  quantity  of  interest  which  the  purposes  of  the  trust  require  as  far 

Bdlik.  j^g  jg  expressed  by  the  words  used  in  the  instrument  itself,  or  by 
the  apparent  intention  of  the  maker  of  the  instrument  consistent 
with  the'  language  of  it,  then  I  admit  the  rule  to  be  correct. 
But  if  it  be  meant  to  apply  to  all  cases  in  general  where  the 
trusts  are  no  longer  capable  of  being  carried  into  effect,  but  yet 
the  instrument,  by  the  legal  construction  of  it,  already  gave  an 
estate  which  might  continue  for  a  longer  period  than  that  during 
which  the  objects  of  the  trust  had  an  actual  existence,  then  that 
in  my  mind  will  admit  of  a  different  consideration. 

I  admit  that,  for  a  great  number  of  years  past,  the  Courts  have 
held  that  trustees  take  that  quantity  of  interest  which  the  purposes 
of  the  trust  require ;  and  the  question  is,  not  whether  the  maker 
of  the  instrument  has  used  words  of  limitation  or  expressions 
adequate  to  convey  an  estate  of  inheritance,  but  whether  the 
[  •nw  ]  *exigencies  of  the  trust  require  a  fee,  or  can  be  satisfied  by  a 
less  estate. 

This  is  established  in  a  great  variety  of  cases  not  necessary 
for  me  to  go  through :  they  are  of  a  very  multifarious  descrip- 
tion, and  many  of  them  embracing  very  nice  distinctions,  and 
admitting  a  difficulty  in  their  being  reconciled. 

I  am  satisfied  with  their  establishing  the  rule  as  I  have  above 
admitted ;  they  will  be  found  in  the  references  in  the  case  Doe  d. 
Player  v.  Nicholls  (i),  above  referred  to,  and  in  the  references  in 
the  cases  of  Doe  d.  White  v.  Simpson  (2),  and  Doe  d.  Pratt  v. 
Timina  (3),  above  mentioned  to  have  been  cited  by  Mr.  Justice 
Bayley  ;  and  I  may  refer  to  the  subsequent  cases  of  Wart^  v. 
Hutchinson  (4),  Glover  v.  Monckton  (5),  Doe  d.  Bmne  v.  Martyn  (6). 
But  these  cases  are  such  as  that  the  Courts  held  upon  the  con- 
struction of  the  instruments  themselves,  and  for  the  purpose  of 
carrying  the  trusts  into  execution,  and  in  some  instances  coupled 
with  the  apparent  intention  of  the  testator,  that  the  trustees  took 
only  an  estate  either  for  years,  or  for  an  uncertain  chattel 
interest,  or  for  the  lives  of  themselves  or  others,  or  a  base  fee 

(1)  25  E.  R.  398  (J  B.  &  C.  336).     (4)  25  R.  R.  551  (1  B.  &  C.  721). 

(2)  5  East,  162.  (5)  28  R.  R.  559  (3  Bing.  13). 

(3)  1  B.  &  Aid.  530.  (6)  32  R.  R.  450  (8  B.  &  C.  497). 
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determinable  upon  certain  events ;   and  that  construction  has        Dok  d. 
been  put  upon  the  various  wills,  though  in  some  of  them  the      '     ^  ^^ 
testator  has  used  words  of  limitation,  or  which   of  themselves        Edlin. 
alone,  if  not  coupled  with  other  expressions,  would  seem  to  carry 
an  estate  of  inheritance. 

But  I  think  that,  in  this  instance,  the  testatrix  has  used  words 
which  carry  an  estate  of  inheritance,  and  *that  there  is  nothing  [  '591  ] 
in  her  will,  either  in  expression  or  apparent  intention,  which 
shews  that  the  exigencies  of  the  trust  can  be  satisfied  by  the 
trustee  taking  a  less  interest  than  an  absolute  estate  in  fee 
simple.  The  trustee  is  to  convey  for  such  estate  as  the  sister  of 
the  devisee  may  direct,  and,  therefore,  may  have  to  do  so  in  fee ; 
he  cannot  do  this  unless  he  has  an  absolute  fee,  which  he  can 
convey.  He  cannot  be  said  to  have  a  base  fee  determinable  upon 
certain  events,  for  what  is  the  event  on  which  his  fee  is  to 
determine?  The  answer  is,  his  conveying  the  property.  But 
when  he  conveys  there  is  an  end  of  his  trust  and  estate  alto- 
gether, which  thereby  becomes  executed :  but  that  is  nothing  like 
a  base  fee  determinable  upon  events  which  make  it  cease  before 
it  comes  to  its  natural  termination  in  its  character  of  a  fee  simple 
of  inheritance.  A  determinable  fee  ceases  upon  the  happening  of 
a  certain  event  without  the  aid  of  a  conveyance.  But  this  estate 
of  the  trustee  cannot  cease  until  he  has  made  a  conveyance  of  a 
fee,  or  some  beneficial  interest,  so  as  to  execute  his  trust.  Till 
that  is  done  I  think  that  the  trustee  retains  the  legal  estate: 
and  it  is  no  answer  to  say  that  some  collateral  events  have 
disabled  him  from  carrying  the  trusts  into  effect. 

I  have  not  adverted  to  the  case  of  Bnnjess  v.  Wheate  (i),  cited 
in  the  argument,  as  I  do  not  think  it  would  go  to  decide  any 
part  of  the  present  question,  even  if  it  could  be  taken  as  clear 
and  undoubted  law;  as  to  which  see  Lord  Henley's  note  in 
page  259  of  the  case. 

I  am  of  opinion,  therefore,  that  the  legal  estate  is  out  of  the 

lessor  of  the  plaintiff  who  claims  as  heir-at-law,  *and  that  he       [  •692  ] 

cannot  recover  in  ejectment ;  and,  consequently,  the  rule  to  enter 

a  nonsuit  must  l)e  made  absolute.  ,.  ,     ,     , 

liule  absolute. 

(1)  1  W.  Bl.  123 ;  1  Eden's  Ca.  Ch.  177.  , 
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1836.        KEX    V.   HENRIETTA   LAVINIA   GREENHILL  (J). 

•^^^^  (4  Adol.  &  Ellis,  624-643  ;  a  C.  6  N.  &  M.  244.) 

1-  '^2*  J  Where  a  person  supposed  to  be  improperly  in  custody  is  brought  up  on 

habeas  corpus,  the  Court,  if  there  appear  no  ground  for  restraint,  will 
order  that  Huch  person  be  at  liberty  to  go  where  he  pleases,  and  will,  if 
necessary,  give  him  the  protection  of  an  officer  in  going.  But,  if  the 
party  be  a  legitimate  child,  too  young  to  exercise  a  discretion,  the  legal 
custody  is  that  of  the  father ;  and,  if  the  mother  has  possessed  herself  of 
the  child  adversely  to  him,  and  he  claims  it,  the  Court  will  oblige  her  to 
deliver  it  up. 

Nor  will  this  rule  be  departed  from  on  the  ground  that  the  father  has 
formed  an  adulterous  connection,  which  still  continues,  if  it  appear  that 
he  has  never  brought  the  adulteress  to  his  house  or  into  contact  with  his 
children,  and  does  not  intend  to  do  so. 

SenM'f  that  the  child  would  not  be  given  into  the  father's  custody 
if  it  appeared  that  in  his  hands  it  would  be  exposed  to  cruelty  or  to 
gross  corruption. 

On  the  23rd  of  October,  1835,  Benjamin  Cufife  Greenhill, 
Esquire,  of  Enowle  Hall,  SomersetBhire,  obtained  a  habeas 
corpus,  commanding  his  wife,  Henrietta  Lavinia  Greenhill,  to 
produce  the  bodies  of  their  three  children  before  Patteson,  J., 
at  his  house.  The  writ  was  obtained  on  an  affidavit  by  Mr. 
Greenhill,  stating  that  he  had  been  residing  with  his  said  wife 
and  children  at  Weymouth  till  the  23rd  of  the  preceding  Sep- 
tember, or  thereabouts,  when  Mrs.  Greenhill,  in  his  absence,  left 
the  house  and  went  to  her  mother's  at  Exeter,  where  she  had 
ever  since  continued,  and  refused  to  return.  That,  after  her 
departure,  September  26th,  her  brother.  Captain  Macdonald,  at 
her  instigation  went  to  Weymouth,  broke  up  Mr.  Greenhill's 
establishment  there,  and,  without  his  authority,  took  and  con- 
veyed the  said  children,  females,  aged,  respectively,  five  years 
and  a  half,  four  and  a  half,  and  two  and  a  half,  to  the  house  of 
Mrs.  Greenhill's  mother  at  Exeter,  where  they  had  ever  since 
been  in  the  custody  of  Mrs.  Greenhill,  against  the  will  of  Mr. 
Greenhill ;  and  that  he,  as  their  father,  claimed  the  custody  and 

(1)  See    this    case,    and    various  1857  to  1878  (20  &  21  Viet.  c.  85, 

others  beaiing  upon  the  same  points,  ss.  33,  35,  45;  22  it  23  Vict.  c.  61, 

cited  by  LiNDLEY,  L.  J., in  Thonuisset  s.  4,  and  58  &  59  Vict.  c.  39).     See 

V.  Thoi}iasset,  *94,  P.  295;  63  L.  J.  also    the    Guardianship   of    Infants 

P.  140.     See  now  also  the  clauses  Act,  1886  (49  &  50  Vict.  c.  27,  ss.  5 

of    the  Matiimonial    Causes    Acts,  and  7). — R.  C. 
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possession  of  them  as  a  right,  which  he  would  not  in  any  way  Rex 
abase.  The  children  were  brought  to  the  house  of  the  learned  gbeenhilu 
Judge  in  obedience  to  the  writ ;  but  *their  further  attend-  f  •625  ] 
anee  was  dispensed  with,  it  being  stated  by  Mr.  Chambers, 
Mrs.  Greenhill's  uncle,  that  they  would  be  at  his  house  in 
the  immediate  neighbourhood,  and  would  be  produced  in  ten 
minutes,  when  it  became  necessary.  And  affidavits  were  put  in 
on  behalf  of  Mrs.  Greenhill,  in  answer  to  that  of  her  husband. 
She  herself  stated  as  follows :  The  permanent  residence  of  Mr. 
and  Mrs.  Greenhill  was  Enowle  Hall.  Mr.  Greenhill  was  in  the 
habit  of  leaving  Mrs.  Greenhill  for  short  periods,  during  which 
the  children  were  under  her  entire  controul.  In  the  summer  of 
1835,  Mr.  Greenhill  arranged  that  they  should  go,  with  the 
children,  to  Weymouth  for  a  month  or  two;  and  that  Mrs. 
Greenhill  and  the  children  should  proceed  from  thence  to  the 
house  of  her  mother  at  Exeter,  about  the  1st  of  October.  The 
object  of  the  journey  to  Weymouth  was  amusement  and  health. 
They  arrived  there  about  July  11th,  and  occupied  furnished 
lodgings.  Mr.  Greenhill  had  a  pleasure-yacht,  in  which  he 
frequently  left  Weymouth  on  short  excursions.  The  last  time  of 
his  leaving  Mrs.  Greenhill  there  was  September  7th,  when  he 
sailed  for  Portsmouth,  after  which  he  went  to  London  ;  and  on 
September  24th  she  received  information  as  to  his  conduct, 
which  rendered  it  necessary,  in  her  opinion,  to  remove  imme- 
diately, with  her  children,  to  her  mother's  house  at  Exeter.  She 
accordingly  left  Weymouth,  and,  on  September  26th,  had  her 
children  conveyed  to  Exeter.  They  remained  under  her  care,  at 
her  mother's  house,  till  October  27th :  and  she  then,  in  obedience 
to  the  tiabeas  corpus,  brought  them  to  London,  where  they 
resided,  with  her,  at  the  house  of  her  uncle,  Mr.  Chambers. 
Mrs.  Greenhill  further  expressed  her  belief  that,  if  her  husband 
were  permitted  to  have  the  custody  and  controul  *of  the  infants,  [  *626  ] 
their  welfare  and  interests  would  be  prejudicially  affected  thereby; 
and  that  her  husband's  mother,  with  whom  it  had  been  suggested 
that  they  might  be  placed,  was,  from  circumstances  which  the 
affidavit  set  forth  as  to  her  temper  and  disposition,  an  improper 
person  to  have  the  charge  of  them.  Mrs.  Greenhill  also  stated 
that  she  had  not  herself  done  any  act  which  could  render  her 
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Bex  unworthy  oi-  unfit  to  have  the  custody  of  the  children  ;  and  that 
Gkeenuill.  her  husband  could  at  any  time  have,  and  had  in  fact  had,  access 
to  them  where  they  then  were.  By  other  affidavits  it  appeared 
that  Mr.  Greenhill  had,  during  the  years  1834  and  1835,  lived  in 
continued  adultery  with  a  Mrs.  Graham,  cohabiting  with  her  at 
various  lodgings  in  London  and  at  Portsmouth  ;  the  intercourse 
at  the  latter  place  having  been  still  carried  on  after  the  arrival 
of  Mrs.  Greenhill  and  her  children  at  Weymouth :  that  during 
such  cohabitation  Mr.  Greenhill  and  Mrs.  Graham  had  at  times 
assumed  the  names  of  Mr.  and  Mrs.  Greenhill,  and  Mr.  and 
Mrs.  Graham ;  that  in  the  month  of  October,  in  which  the  habeas 
corpua  was  obtained,  they  were  living  together  under  the  latter 
names  at  a  lodging  in  London ;  and  that  in  that  month  he  had 
acknowledged  to  Mr.  Chambers,  the  uncle  of  Mrs.  Greenhill,  that 
the  adultery  was  still  continuing,  and  had  refused  to  part  with 
Mrs.  Graham  while  uncertain  of  a  reconciliation  with  his  wife. 
There  was  also  an  affidavit  that  Mr.  Greenhill  had,  in  the  same 
month,  gone  with  a  female  to  a  common  brothel,  where  it  was 
believed  they  had  passed  the  night.  Mrs.  Greenhill's  uncle 
deposed,  from  his  knowledge  of  the  "  character,  disposition,  and 
conduct  *'  of  Mr.  Greenhill,  that  he  was  not,  in  the  deponent's 
[  ♦627]  opinion,  a  fit  and  proper  person  to  have  the  *care  and  custody  of 
the  children ;  that,  if  they  were  entrusted  to  him,  there  was  great 
danger  that  they  would  not  be  properly  educated  and  taken  care 
of ;  and  that  Mrs.  Greenhill  was  in  all  respects  a  proper  person 
to  have  the  care  and  custody  of  them.  The  grandmother  of  Mrs. 
Greenhill  deposed  to  the  same  effect,  and  that,  if  the  children 
were  placed  with  their  father,  there  was  great  probability  that 
they  would  be  "brought  into  contact  with  a  female  of  an 
abandoned  and  profligate  character:"  and  she  also  stated  that 
Mr.  Greenhill's  mother  was  an  improper  person  to  be  entrusted 
with  the  children,  being  unkindly  disposed  both  towards  them, 
and  towards  Mrs.  Greenhill. 

After  the  suing  out  of  the  habeas  coiyus,  and  before  its  return, 
a  petition,  founded  upon  the  above  affidavits  on  behalf  of  Mrs. 
Greenhill,  was  presented  to  the  Vice-Chancellor,  praying  that  it 
should  l)e  referred  to  one  of  the  Masters  of  the  Court  to  report  who 
was  a  fit  and  proper  person  to  be  the  guardian  of  the  said  infant 
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children,  &c.  The  petition  was  heard,  and  dismissed,  while  the  Rex 
habecut  corpm  was  depending  before  Patteson,  J.  On  the  10th  grebkhill. 
of  November,  Patteson,  J.,  after  taking  time  for  consideration, 
ordered  that  Mrs.  Greenhill  should  deliver  up  the  children  to 
her  husband.  In  the  then  Michaelmas  Term,  November  12th, 
that  order  was  made  a  rule  of  Court.  The  rule  was  served  on 
Mrs.  Greenhill,  November  12th,  and  the  children  demanded: 
but  she  refused  to  give  them  up.  On  the  13th  a  rule  nisi  was 
obtained  for  an  attachment  against  Mrs.  Greenhill  for  her 
contempt.     In  the  same  Term,  November  17th, 

Wilde,  Serjt.  moved,  on  behalf  of  Mrs.  Greenhill,  for  a  rule 
calling  on  Mr.  Greenhill  to  shew  cause  why  the  *order  of  [  •^2%  ] 
Patteson,  J.,  should  not  be  set  aside,  and  the  rule,  making  it 
a  rule  of  Court,  discharged.  The  motion  was  grounded  on  an 
affidavit  (among  others)  by  Mrs.  Greenhill,  stating,  in  addition 
to  facts  which  have  been  already  mentioned,  that  the  children 
had  been  always  brought  up  under  her  personal  superintendence 
and  care,  and  that,  without  her  personal  attention,  their  health 
and  comfort  would  suffer  ;  that,  according  to  her  belief,  the  con- 
nection between  Mr.  Greenhill  and  a  female  of  immoral  character 
still  continued;  that  Mrs.  Greenhill  had  had  two  interviews 
with  him  since  she  came  to  London  in  obedience  to  the  writ, 
and  that  in  neither  did  he  pledge  himself  to  put  an  end  to 
such  connection  ;  that,  as  she  was  informed  and  believed,  he 
had  taken  a  house  for  the  said  female  for  a  term  of  years,  and 
intended  to  reside  with  her  permanently  ;  that  the  children  were 
kept  under  no  restraint,  were  attended  by  the  same  nurse  as 
when  they  were  at  Weymouth,  and  had  never  been  withheld 
from  their  father,  who,  on  the  contrary,  had  been  offered  free 
access  to  them  at  all  times ;  that  Mr.  Greenhill  had  always 
admitted  the  propriety  of  Mrs.  Greenhill's  conduct  as  a  wife 
and  mother;  that  he  would  not  inform  Mrs.  Greenhill  how 
he  intended  to  dispose  of  the  children;  that  Mrs.  Greenhill 
had  instituted  proceedings  (which  were  then  depending)  in  the 
Ecclesiastical  Court  for  a  divorce  and  alimony,  because  the  con- 
duct of  her  husband  was  such  that  she  could  not  with  propriety 
reside  longer  with  him,  and  that  she  believed  the  habeas  coi-ptis  to 
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Rex  have  been  obtained  for  the  purpose  of  afifecting  that  suit ;  that 
Grbekhill.  8^^®  o^ly  desired  permission  to  continue  bestowing  upon  her 
children  the  same  personal  care  and  attention  which  they  had 
hitherto  received  from  her,  and  which  was  necessary  to  their 
[  •629  ]  welfare ;  *and  that  she  had  always  been  ready  and  willing, 
and  ofifered,  and  did  then  offer,  to  reside  in  any  place,  save, 
under  present  circumstances,  in  her  husband's  own  house,  and 
to  act  with  respect  to  the  said  children,  and  their  management, 
education,  and  disposal,  precisely  as  her  husband  might  dictate. 
She  further  stated  that  she  would  consent  even  to  relinquish 
the  custody  and  controul  of  the  children,  if,  by  the  rule  or  other 
direction  of  the  Court,  she  might  be  assured  of  permission  to 
give  them  her  personal  care  and  attention  during  their  tender 
years.  It  appeared  by  another  of  the  affidavits  now  put  in,  that 
Mrs.  Greenhill's  age  was  twenty-four  and  that  of  her  husband 
twenty-eight. 

JVild^,  Serjt.  in  moving  for  the  rule,  stated  the  proposal  of 
Mrs.  Greenhill  to  be,  that  she  should  not  part  with  the  children, 
but  that  they  should  be  placed  where  her  husband  should  appoint, 
she  having  access  to  them  for  the  purpose  of  giving  them  her 
care  and  attention,  subject  to  his  directions.  The  question  raised 
by  these  proceedings  is,  not  whether  the  father's  right  over  his 
children  be  paramount,  but  whether  the  rights  of  the  mother 
are  to  be  wholly  disregarded,  so  that  she  may  not  claim  access 
even  to  infants  within  the  age  of  nurture.  The  law  cannot 
require  that,  if  a  husband  makes  his  own  house  unfit  for  his 
wife's  residence,  his  children  shall,  therefore,  be  deprived  of  the 
maternal  care  and  protection. 

(Lord  Denman,  Ch.  J. :  Has  Mrs.  Greenhill  gone  with  the 
children  to  her  husband,  and  made  the  proposal  you  now  mention, 
and  has  it  been  rejected  ? 

Patteson,  J. :   All   that   appeared  before  me  was,  that  she 

had  left  her  husband's  house,  and  the  children  in  it;  that  her 

[  •630  ]      brother  had  gone  to  the  house  and  ^brought  the  children  away ; 

and  that  Mrs.  Greenhill  had  then  gone  with  them  to  Exeter, 

and  had  afterwards  said  she  would  not  deliver  them  up.) 
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The  place  she  left  was  only  a  lodging-house,  taken  for  a  limited         Bbx 
time;  and  she  went  from  thence  to  the  place  which  her  husband   gbbbnhill. 
had  appointed. 

(Patteson,  J. :  At  any  rate  she  went  much  before  the  time.) 

None  of  the  authorities  go  so  far  as  to  bear  out  the  present 
motion.  In  cases  where  the  child  has  been  actually  in  the 
father's  possession,  this  Court  has  declined  to  interfere,  no 
doubt  considering  its  power  inadequate  to  altor  such  a  state  of 
things ;  but  those  cases  differ  from  the  present ;  and,  in  a  case 
(that  of  Mr.  Lytton  (i) )  where  the  father  had  bound  himself  by 
an  agreement  in  articles  of  separation  to  allow  the  mother 
access  to  the  child,  the  Court  would  not  suffer  him  to  take  it 
from  the  school  at  which  it  had  been  placed,  without  providing 
for  the  future  access  of  the  mother.  The  only  instances  in  which 
the  Court  appears  actually  to  have  taken  away  the  child  from 
the  mother  are  Sir  William  Murray's  case  (2),  and  Ex  parte 
M'CleUandis). 

(Pattbson,  J. :  In  that  case  the  child  had  been  placed  at  a 
school  by  agreement  between  the  father  and  mother ;  the  mother 
persuaded  the  governess  to  let  the  child  go  to  her  for  a  few  days, 
under  a  promise  to  restore  it,  and  then  kept  it.  I  thought  there 
was  an  absurdity  in  saying  that,  if  the  husband  took  the  child 
by  force,  the  Court  would  not  remove  it  from  his  possession, 
and  yet  that  it  would  not  assist  him  in  obtaining  the  possession, 
when  he  sought  it  by  the  legal  course  of  a  habeas  corpus.) 

Where  he  actually  has  the  custody,  *the  power  of  the  Court  is  [  •eai  ] 
limited  ;  where  he  has  it  not,  the  Court  will  exercise  its  discretion 
according  to  the  circumstances.  In  Rex  v.  Smith  (4),  where  a 
boy  was  brought  up  by  liaheas  corpus  at  the  instance  of  his 
father,  for  the  purpose  of  having  him  delivered  over  by  an  aunt 
who  kept  him,  the  Court,  over-ruling  Rex  v.  Johnson  (5),  refused 

(1)  Cited  in  RexY.De  MannevitU,  (3)  1  Dowl.  P.  C.  81. 
7  R.  B.  694  (5  East,  222).  (4)  2  Stra.  982. 

(2)  Cited  in  Hex  v.  De  ManntviUe,  (5)  1  Stra.  579;  8.  C.  2  Ld.  Ray. 
7  R.  R.  695  (5  East,  223).  1333. 
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Rex  to  do  more  than  order  him  to  be  delivered  out  of  the  custody  of 

(iREBNHiLL.    the  auiit,  and  inform  him  he  was  at  hberty  to  go  where  he 
pleased.     And  in   Rex  v.  Sir  Francis  Bluke  Delaval  (i)  Lord 
Mansfield   states   the  law   to   be,  that,  *'  In  cases  of  writs  of 
habeas  coiyvs  directed  to  private  persons,  to  bring  up  infants,  the 
Court  is  bound,  e,v  delntojitstiti^e,  to  set  the  infant  free  from  an 
improper  restraint :  but  they  are  not  bound  to  deliver  them  over 
to  any  body,  nor  to  give  them  any  privilege.     This  must  be  left 
to   their  discretion,  according  to  the  circumstances  that  shall 
appear  before  them.*'    He  then  refers  to  the  two  cases  in  Strange, 
just  cited,  and  a  third.  Her  v.  Clarkson  (2),  and  adds,  **  The  true 
rule  is,  that  the  Court  are  to  judge  upon  the  circumstances  of  the 
particular  case  ;  and  to  give  their  directions  accordingly."     And, 
in  the  case  then  before  the  Court,  in  which  a  father  had  obtiiined 
a  habeas  corjms  to  bring  up  his  daughter,  Lord  Mansfield  said, 
that  there  was  no  reason  for  delivering  her  to  her  father,  and  the 
order  was  that  she  should  be  discharged  from  all  restraint,  and 
be  at  liberty  to  go  where  she  would.     In  Rex  v.  Wilson  (3),  which 
came  before  this  Court  in  1829,  on  the  application  of  a  father, 
the  Court  referred  it  to  the  Master  to  see  what  was  proper  as  to 
[  *632  ]       the  *custody ;  and,  in  Rex  v.  Dobbyn  (4)  the  Court  refused  to  let 
the  father  have  the  custody  of  the  infant.     The  object  of  the 
writ  of  habeas  coi-pvs  is  the  liberty  of  the  party  detained  ;  and  the 
application  ought  properly  to  come  from  him  :  Rex  v.  Reynolds  (s). 
Rex  V.  Edwards  (6)  ;  though^  where  the  party  himself  is  of  too 
tender  years  to  decide  upon  the  custody  in  which  he  ought  to  be, 
the  law  vests  the  discretion  on  that  subject  in  the  father.     But, 
where  he  attempts  to  use  that  discretion,  not  in  truth  for  the 
purpose  of  enforcing  his  own  rights,  but  to  take  away  those  of 
the  mother,  the  children  being  within  the  age  of  nurture,  and  no 
reason  being  shewn  for  abridging  the  mother's  rights,  the  Court 
will   at   least  interpose  so  far  as   to   leave  the  father  such  a 
qualified  dominion  only,  as  the  circumstances  require,  and  as 
may  be  consistent  with  the  interests  of  the  children  themselves. 
The  whole  question  is,  whether  the  case  be  one  in  which  the 

(1)  3  Burr.  1434.  (4)  See  p.  452,  m.,  ;>o<^ 

(2)  1  Stra.  444.  (5)  6  T.  R.  497. 

(3)  See  p.  453,  /<.,  jx^t  (6)  7  T.  R.  745. 
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Court  can  use  its  discretion;  and  whether  the  rights  of  the  Rex 

husband  be  so  far  paramount  to  those  of  the  wife,  that  she  has    greenhill. 
no  right  to  stand  before  the  Court  enforcing  any  claim.     A  rule 
;{i«t  was  granted. 

In  opposition  to  the  rule,  affidavits  were  put  in  on  behalf  of 
Mr.  Greenhill,  to  the  following  effect :  Mr.  Greenhill's  solicitor, 
Mr.  Browne,  swore  that,  before  the  issuing  of  the  liabem  coiyusy 
he  had  gone  to  Mrs.  Greenhill,  at  Exeter,  with  Mr.  Greenhill's 
sanction,  for  the  purpose  of  effecting  a  reconciliation  or  arrange- 
ment, which,  however,  he  had  been  unable  to  bring  about,  and 
had  ultimately  demanded,  while  at  Exeter,  that  the  children 
should  be  placed  under  his  protection  to  be  taken  to  Knowle 
Hall ;  that  Mrs.  Greenhill  refused  *thi8,  and  the  Itahean  corpus       [  '633  ] 
afterwards  issued :  that  Mr.  Greenhill,  in  his  communications 
with  the  deponent,  had  evinced  great  affection  to  the  children, 
and  that  they,  in  an  interview  which  the  deponent  had  witnessed 
between  them  and  their  father,  had  shewn  a   strong  attach- 
ment to  him:  that,  upon  the  service  of  the  rule  of  Court  of 
November  10th,  for  the  delivery  of  the  children  by  Mrs.  Green- 
hill,  she  had  refused   to  give  them   up,   and    expressed    her 
determination  not  to  live  again  in  the  same  house  with   her 
husband:   and  that  she  had  asked   him  what  he  meant  to  do 
with  the  children,  to  which  he  had  replied  that  he  should  take 
them  to  Knowle,  and  that  she  might  see  them  whenever  she 
pleased.     Mr.  Greenhill,  by  another  affidavit,  denied  that  any 
arrangement  had  been  made  with  his  consent  for  Mrs.  Greenhill 
to  go  from  Weymouth  to  Exeter.     He  further  stated  that,  in  the 
beginning  of  October  last,  when  informed  of  his  wife's  reasons 
for  leaving   Weymouth,  he  had  expressed  to  her  brother  and 
uncle  his  contrition  for  what  had  passed,  and  had  offered,  if  she 
would  forgive  him,  to  live  with  her  wherever  she  wished,  and 
to  give  up  his  intimacy  with  Mrs.  Graham,  and  that  he  had 
made  other  attempts  at  reconciliation,  without  success.     That 
the  children,  if  taken  out  of  his  custody,  would  lose  materially 
by  family  arrangements,  which,  to  his  knowledge  and  belief, 
would  essentially  affect  their  future  interests :  that  his  wife  had 
no  means  of  supporting  them;  that  the  children,  if  separated 
from  him,  would,  as  he  believed,  be  brought  up  in  detestation 
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Rex  of  him ;  and  that  his  mother  was  a  very  proper  person  to  be 

aBBBNHiLL.  cntrusted  with  them :  that  he  had  (before  Mr.  Browne  went  to 
Exeter)  proposed  to  Mrs.  Greenhiirs  attorney  that  she  should 
[  •634  ]  leave  her  mother's  house  and  *live  somewhere  in  or  near 
London,  in  which  case  he  had  offered  that  she  might  have  the 
children  under  her  care,  but  this  had  not  been  acceded  to :  that 
he  never  contemplated  for  a  moment  depriving  his  wife  of  the 
privilege  she  had,  as  a  mother,  of  seeing  her  children,  and  had 
repeatedly  expressed  himself  to  her  to  that  effect:  that  Mrs. 
Graham  had  never  seen  either  of  the  children  or  Mrs.  Greenhill, 
nor  had  he  ever  taken  either  of  the  children  near  Mrs.  Graham's 
residence,  or  Mrs.  Graham  to  Knowle  Hall  or  any  other  place 
where  his  children  or  wife  were,  nor  had  lie  entertained  the 
thought  of  bringing  his  children  or  wife  in  contact  with  Mrs. 
Graham,  having  always  loved  his  children,  and  been  loved  by 
them,  with  the  warmest  affection :  and  that  he  had  never  given 
his  wife  occasion  to  complain  of  any  unkindness  or  want  of 
affection  in  him  towards  them :  that  it  was  his  intention  to  take 
them  to  Knowle,  his  own  residence,  where  he  proposed  they 
should  reside  under  the  care  of  his  mother,  and  where  he  had 
always  been  ready  and  willing  that  his  wife  should  have  free 
access  to  them,  as  he  had  frequently  told  her.  Upon  these 
aflBdavits,  Taifaurd,  Serjt.,  in  the  same  Michaelmas  Term 
(November  24th),  was  partly  heard  in  opposition  to  the  rule  ; 
but,  the  Court  suggesting  that  some  agreement  might  perhaps 
be  come  to,  the  rule  was  enlarged  to  this  Term.  From  affidavits 
subsequently  sworn  by,  and  on  behalf  of,  Mr.  Greenhill,  it 
appeared  that  Mrs.  Greenhill  had  left  Mr.  Chambers's  house 
with  the  children ;  that  Mr.  Greenhill  had  since  made  unsuc- 
cessful attempts  to  discover  where  they  were,  and  that,  from 
information  he  had  obtained,  he  believed  that  Mrs.  Greenhill 
had  taken  them  with  her  out  of  the  kingdom. 

[  635  ]  Sir  John  Campbell^  Attorney-General,  Talfourd,  Serjt.  and 

Wightman,  now  shewed  cause  against  the  rule  for  setting  aside 
the  order  of  Patteson,  J.     *     *     * 

[  687  ]  Sir  W.  W.  Follett  and  J.  Henderson,  contra,     ♦     ♦     * 
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Lord  Denman,  Ch.  J. :  Rex 

t?. 
Ab,  unfortunately,  the  attempts  to  reconcile  the  interests  of    Gheenhill. 

these  parties  have  failed,  we  are  bound  to  pronounce  our  judg-        '■  *    ■• 
ment   upon  the  application   before   us.     There  is,  in  the  first 
place,  no  doubt  that,  when  a  father  has   the  custody  of  his 
children,  he  is  not  to  be  deprived  of  it  except  under  particular 
circumstances;  and  those  do  not  occur  in  this  case;  for,  although 
misconduct  is  imputed  to  Mr.  Greenhill,  there  is  nothing  proved 
against  him  which  has   ever  been   held  sufficient  ground  for 
removing  children  from  their  father.     If  we  look  strictly  at  the 
evidence,  this  will,  I  think,  be  found  a  case  falling  within  the 
general  rule  just  stated,  with  respect  to  the  custody,  for,  when 
*the  children  were  in  a  house  rented  by  the  father,  and  in  the       [  '640  ] 
charge  of  those  with  whgm  he  had  appointed  that  they  should 
be,  the  mother*s  conduct  in  causing  them  to  be  removed  was 
equivalent  to  taking  them  out  of  his  custody :  and,  if  so,  then, 
ex  concessis,  he  has  a  right  to  claim  that  they  shall  be  restored. 
But  I  think  that  the  case  ought  to  be  decided  on  more  general 
grounds ;   because  any  doubts  left  on  the  minds  of  the  public 
as  to  the  right  to  claim  the  custody  of  children  might  lead  to 
dreadful  disputes,  and  even  endanger  the  lives  of  persons  at  the 
most  helpless  age.     When  an  infant  is  brought  before  the  Court 
by  habeas  corpus,  if  he  be  of  an  age  to  exercise  a  choice,  the 
Court  leaves  him  to  elect  where  he  will  go.     If  he  be  not  of  that 
age,  and  a  want  of  direction  would  only  expose  him  to  dangers 
or  seductions,  the  Court  must  make  an  order  for  his  being  placed 
in  the  proper  custody.     The  only  question  then  is,  what  is  to 
be  considered  the  proper  custody ;  and  that  undoubtedly  is  the 
custody  of  the  father.     The  Court  has,  it  is  true,  intimated  that 
the  right  of  the  father  would  not  be  acted  upon  where  the 
enforcement  of  it  would  be  attended  with  danger  to  the  child ; 
as  where  there  was  an  apprehension  of  cruelty,  or  of  contami- 
nation by  some  exhibition  of  gross  profligacy.     But  here  it  is 
impossible  to  say  that  such  danger  exists.    Although  there  is  an 
illicit  connection  between  Mr.  Greenhill  and  Mrs.  Graham,  it  is 
not  pretended  that  she  is  keeping  the  house  to  which  the  children 
are  to  be  brought,  or  that  there  is  anything  in  the  conduct  of  the 
parties  so  offensive  to  decency  as  to  render  it  improper  that  the 

B.B. VOL,  XLHI.  29 


450  1836.     K.  B.     4  AD.  &  EL.  640—642.  [b.r. 

Rmc  children  should  be  left  under  the  control  of  their  father.     And 

Obsenhill.  he  promises  the  same  conduct  with  respect  to  them  for  the 
[  ♦641  ]  future.  The  present  *rule  was  not  granted  because  the  Court 
entertained  much  doubt,  but  from  a  desire  to  avoid  increasing 
the  misfortunes  of  this  family.  It  may  be  that  a  modified 
order,  if  we  made  it,  would  be  obeyed  by  Mrs.  Greenhill ;  but 
I  do  not  feel  that  we  should  be  justified  in  making  such  an 
order:  and,  the  question  now  being  whether  or  not  the  order 
of  my  brother  Patteson  should  be  obeyed,  I  am  of  opinion  that 
this  rule  must  be  discharged. 

LiTTLBDALB,  J.  : 

I  am  of  the  same  opinion.  The  practice  in  such  cases  is  that, 
if  the  children  be  of  a  proper  age,  the  Court  gives  them  their 
election  as  to  the  custody  in  which  they  will  be;  if  not,  the 
Court  takes  care  that  they  be  delivered  into  the  proper  custody. 
If  this  were  a  case  in  which  the  father  and  mother  disagreed 
as  to  the  disposal  of  the  children,  and  they  were  brought 
from  a  distant  place  in  the  charge  of  some  other  person,  and 
each  of  the  parents  appeared  before  the  Court,  and  claimed 
the  custody,  there  is  no  doubt  that  the  Court  would  give  it 
to  the  father;  the  mother's  application  would  not  be  attended 
to.  Here  the  case  is  stronger;  the  children  were,  in  effect, 
in  the  custody  of  the  father,  in  a  place  selected  by  him ; 
they  have  been  removed,  and  he  only  seeks  to  bring  them 
back.  On  the  question  which  comes  before  us,  whether  or 
not  the  learned  Judge's  order  should  be  set  aside,  I  think 
we  have  here  no  right  (and  I  do  not  say  that  ^e  should 
have  it  in  any  case)  to  make  an  order  about  access  to  the 
children  or  interference  with  them.  We  can  only  discharge 
the  rule. 

[  ri42  ]       Williams,  J.  : 

In  this  case,  as  it  came  before  my  brother  Patteson,  he  was 
bound  to  decide,  in  point  of  law,  with  whom  the  custody  of  the 
children  should  be.  In  general,  where  the  party  brought  up  by 
h<ihcas  corpus  is  competent  to  exercise  a  discretion  on  this  point, 
the  Court  merely  takes  care  that  the  option  shall  be  left  free. 
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In  liejc  y^Sir  F.  B.  Delaval  (i)  the  party  was  of  such  an  age ;  and  Rex 
the  Court  acted  accordingly.  But  where  the  age  is  not  such  as  GsEBNHniL. 
to  allow  the  exercise  of  a  discretion,  and  there  is  a  controversy 
as  to  the  custody,  the  Court  must  decide ;  and  here  the  learned 
Judge,  having  no  doubt  of  the  law  (and  I  accede  to  his  view  of  it), 
made  the  order  in  question,  giving  the  custody  to  the  father. 
Then  is  there  any  thing  shewn  which  can  induce  us  to  suspend 
,  or  set  aside  that  order  ?  It  has  been  held  (2)  that  the  fact  of  a 
father  having  formed  an  improper  connection  is  not  of  itself 
sufficient  reason  for  separating  his  children  from  him.  The 
same  question  was  before  my  brother  Patteson,  and  is  now 
before  us  for  reconsideration.  The  right  is  in  the  father,  and 
must  take  effect. 

Coleridge,  J. : 

The  single  question  before  the  Court  is,  whether  or  not  this 
order  shall  be  discharged.  It  is  important  to  consider  the 
circumstances  under  which  the  order  was  made.  A  habeas 
corpus  issued,  and  was  obeyed.  The  mother  and  children  were 
before  the  learned  Judge  ;  but  it  was  then  arranged  that,  during 
the  future  attendance,  the  children's  presence  should  be  dis- 
])ensed  with.  There  was  not,  therefore,  any  thing  *special  in  [  •643  ] 
the  order  ultimately  made ;  it  was  only  what  the  learned  Judge 
might  have  said  verbally  to  the  father  if  the  children  had  been 
in  attendance  with  the  mother,  **  You  are  entitled  to  the  custody 
of  these  children."  The  rule,  then,  is  to  be  considered  upon 
purely  legal  principles.  A  habeas  corpus  proceeds  on  the  fact  of 
an  illegal  restraint.  When  the  writ  is  obeyed,  and  the  party 
brought  up  is  capable  of  using  a  discretion,  the  rule  is  simple, 
and  disposes  of  many  cases,  namely,  that  the  individual  who 
has  been  under  the  restraint  is  declared  at  liberty;  and  the 
Court  will  even  direct  that  the  party  shall  be  attended  home  by 
an  officer,  to  make  the  order  effectual.  But,  where  the  person 
is  too  young  to  have  a  choice,  we  must  refer  to  legal  principles 
to  see  who  is  entitled  to  the  custody,  because  the  law  presumes 
that,  where  the  legal  custody  is,  no  restraint  exists :  and,  where 
the  child  is  in  the  hands  of  a  thh'd  person,  that  presumption  is 
(1)  3  Burr.  1434.  ,    (2)  Ball  v.  Ball,  2  Sim.  35. 
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Gbbemhill. 


in  favour  of  the  father.     But,  although  the  first  presumption 

is  that  the  right  custody  according  to  law  is  also  the  free  custody, 

yet,  if  it  be  shewn  that  cruelty  or  corruption  is  to  be  apprehended 

from  the  father,  a  counter-presumption  arises :  that,  however,  is 

not  raised  here.     The  case,  as  it  comes  before  us,  is  the  same  as 

if  the  parties,  with  the  children,  were  on  the  floor  of  the  Court, 

and  we  had  to  pronounce  what  was  the  rightful  custody.     The 

rule,  therefore,  must  be  discharged. 

Rule  discharfied. 


[644]  The  Attorney-General  then   moved   that   the   rule   for   an 

attachment  might  be  made  absolute ;  and,  no  argument  being 
offered  in  opposition, 

The  rule  was  made  absolute ;  but  it  was  ordered 
that  the  attachment  should  lie  in  the  office  for 
a  month  (i). 


[  644,  n,  ]  (1)  The  roporters  ai-e  indebted  to 

Mr.  Dealtry  for  the  following  notes 
of  two  cases  referred  to  in  the 
argument  of  Wihh,  Serjt.,  ante, 
p.  446. 

Rex  i\  DoBBYN. 

A  father  claiming  from  his  wife 
the  custody  of  their  legitimate 
infant  child  on  habeas  corpus,  the 
Court,  on  a  representation  by  the 
wife  of  his  profligacy  and  cruelty, 
referred  it  to  a  barrister  to  deter- 
mine as  to  the  projwr  custody  for 
the  child,  the  wife  (who  was  in 
contempt  for  disobeying  the  writ), 
and  the  husband,  consenting  to 
abide  by  such  determination. 

In  Michaelmas  Vacation,  1817, 
Lord  Ellenborouoii  issued  a  sum- 
mons, at  the  instance  of  William 
Augustus  Dobbyn,  calling  upon 
Maria  Philippa  Dobbyn,  his  wife, 
to  shew  caui^e  why  a  writ  of  habeas 
cftrpfis  should  not  issue  to  bring 
before  him  the  body  of  Philippa 
Dobbyn,  their  daughter,  aged  six 
years,  for  the  purpose  of  her  being 


delivered  over  to  the  father.  The 
summons  was  attended  before  Mr. 
Justice  Ilolroyd,  who  ordered  the 
writ  to  issue. 

The  defendant  having  neglected 
to  make  any  return  to  the  writ. 
Lord  Ellsnboroitoh  issued  his 
warrant  pursuant  to  the  statute 
56  Geo.  III.  c.  100,  to  apprehend 
the  defendant,  in  order  that  she 
might  find  bail  for  her  appearance 
in  the  Court  of  Iving's  Bench  on 
the  first  day  of  the  following  Hilary 
Term,  to  answer  the  contempt.  She 
was  apprehended  under  the  warrant, 
and  entered  into  a  recognisance  tu 
appear  accordingly. 

On  the  first  day  of  Hilary  Term 
she  appeared  in  Court,  and  was  asked 
whether  she  would  undertake  to 
appear  before  a  Judge  at  Chambers, 
and  bring  the  said  Philippa  Dobb3m 
with  her,  which  she  declined  to  do; 
whereupon  she  was  examined  upon 
interrogatories,  and  reported  in  con- 
tempt. The  reasons  alleged  by  her 
for  not  giving  up  the  child  were, 
that  the  time  of  the  father  was 
principally  devoted  to  the  gaming 
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table  and  the  society  of  women  of 
infamouH  character ;  that  he,  having 
attempted  the  life  of  the  defendant, 
was  likely  to  do  the  same  to  the 
child;  and  that  he  was  of  a  brutal 
disposition ;  that  he  had  beat  defen- 
dant with  a  stick,  and  desired  the 
woman  with  whom  she  lived  to  turn 
her  out  of  doors,  declaring  she  was 
not  his  wife,  but  his  discarded  mis- 
tress; that  on  one  occasion,  on  his 
returning  from  the  gamiog  table  in 
a  dreadful  temper,  he  accused  the 
defendant  of  inconstancy;  she  pro- 
tested her  innocence,  but  neverthe- 
less he  nearly  strangled  the  defendant, 
and  inflicted  on  her  several  violent 
blows,  and  exclaimed,  **  she  was  dead, 
he  had  murdered  her;  "  that  she  ex- 
hibited articles  of  the  peace  against 
him,  *and  he  was  bound  over  to  keep 
the  peace,  in  2,000/. ;  that  he  en- 
deavoured to  pi-ocure  a  divorce,  but 
could  not  succeed,  though  she  did 
not  oppose  it ;  that,  although  he  could 
see  the  child  whenever  he  wished  it, 
he  had  only  sent  for  her  twice  within 
the  last  three  years  and  a  half,  when 
she  was  immediately  sent;  that  she 
believed  his  only  motive  in  claiming 
the  child  was  a  wish  to  give  her, 
Mrs.  Dobbyn,  pain,  and  not  affection 
to  the  child. 

Easter  Term,  1818.  Thedefendant 
was  examined  upon  interrogatories, 
and  reiioi'ted  in  contempt.  By  consent 
sentence  was  postponed  till  the  next 
Term.  And  it  was  referred  to  Mr. 
Taunton  to  determine  in  whose  cus- 
tody Philippa  Dobbyn  should  be 
placed,  or  remain  for  the  present  to 


abide  his  further  order.  And  it  was 
also  referred  to  Mr.  Taunton  to  in- 
quii'e  into  all  nmtters  in  difference 
between  the  prosecutor  and  the  de- 
fendant, touching  the  said  Philippa 
Dobbyn,  and  to  determine  in  whose 
custody  the  said  I'hilippa  Dobbyn 
should  be  permanently  placed,  and 
to  regulate  the  access  to  be  had  by 
the  prosecutor  and  defendant  to  the 
said  Philippa  Dobbyn,  if  he  should 
adjudge  it  proper  that  both  parents 
should  have  such  access.  And  to 
make  such  further  order  respecting 
her  as  he  should  think  fit,  the  pro- 
secutor and  defendant  imdertaking 
(by  the  rule)  to  pay  obedience  to  such 
orders. 


Rex 

r. 

GREENHILIi. 


Rex  V,  Wilson. 

Infant  child  in  custody  of  the 
mother,  brought  up  by  habeas 
corpus  at  the  father's  instance. 
Ordered  that  the  child  remain 
with  the  mother;  the  father's 
access  to  be  regulated  by  the 
Master. 

Hilary  Tei-m,  1829.  Wife  and 
child,  daughter  of  three  years  old, 
brought  up  by  habeas  cttrpus  sued  out 
by  the  husband  ;  the  wife  was  asked 
if  she  was  under  any  restraint ;  and 
she  was  told  she  was  at  liberty  to  go 
where  she  pleased ;  and  it  was  referred 
to  the  Master  to  determine  at  what 
time  and  in  what  manner,  and  under 
what  circumstances,  the  father  should 
have  access  to  the  daughter ;  she  in 
the  mean  time  to  remain  with  the 
mother. 


[  •64B, «.  ] 
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1886.  EEX  V.  The  LIVERPOOL  and  MANCHESTER 

^''—'  EAILWAY  COMPANY. 

t  ^^  ^  (4  Adol.  &  Elli8,  650—657  ;  S.  C.  6  N.  &  M,  186 ;  1  H.  &  W.  689.) 

By  the  Liverpool  and  Manchester  Railway  Act  it  was  provided  that 
the  purchase  money  to  be  given  by  the  Bail  way  Company  for  lands,  &c., 
taken,  and  the  compensation  they  were  to  make  for  damage  to  lands, 
&c.,  and  for  detriment,  injury,  damage,  loss,  inconvenience,  or  prejudice, 
sustained  by  owners  and  occupiers,  should  be  ascertained,  in  case  of 
disagreement,  by  a  jury,  who  should  assess  compensation  for  the 
damages  to  be  sustained  by  any  person  being  owner  or  occupier  of  or 
interested  in  such  lands,  &c.,  for  the  detriment,  &c.,  which  should  accrue 
to  him  by  reason  of  the  making  of  the  railway,  or  of  the  execution  of 
the  Company's  power ;  such  damages  to  be  settled  distinctly  from  the 
value  of  the  lands.  And  every  tenant  at  will,  lessee  for  a  year,  and 
other  person  in  possession  of  lands,  &c.,  through  which  the  railway  was 
intended  to  pass,  not  having  any  gi*eater  interest  than  as  tenant  at  wiU 
or  lessee  for  a  year,  was  to  give  up  possession  at  six  months'  notice ; 
but,  where  such  tenant  was  required  to  give  up  possession  before  the 
expii-ation  of  his  term  or  intei-est,  the  Company  were  to  make  compen- 
sation for  the  value  of  the  unexpired  term  or  interest,  to  be  settled,  if 
necessary,  by  a  jury. 

The  Company  gave  notice  as  above,  to  a  party  whose  lease  had  been 
several  times  renewed  for  terms  of  seven  years,  and  whose  landlord,  at 
the  time  of  the  last  renewal,  had  declined  to  renew  for  fourteen  years, 
but  assured  the  tenant  that  he  would  not  be  turned  out  at  the  end  of 
the  seven.  The  tenant  afterwards  laid  out  money  in  improvements. 
During  the  seven  years  the  landlord  sold  his  reversion  to  the  Company, 
and  died: 

Held,  that  the  tenant  had  no  interest  for  which  the  Company  were 
bound  to  make  compensation  under  the  Act. 

The  above  Company  was  incorporated  by  stat.  7  Geo.  IV. 
c.  xlix.  (local  and  personal,  public),  and  empowered  thereby  to 
make  a  railway  from  Liverpool  to  Manchester,  and  to  take  lands 
for  the  purposes  of  the  Act.  Sect.  45  (i)  enacts  that  all  bodies 
politic,  &c.,  before  capacitated  to  sell,  and  the  owners  and 
occupiers  of  any  lands,  tenements,  &c.,  through  which  the 
Company's  works  are  intended  to  be  made,  **  may  accept  and 
receive  satisfaction  for  the  value  of  such  lands,  tenements,  and 
hereditaments,  and  also  compensation  for  the  damages  to  be 
sustained  in  making  or  completing  the  said  works,'*  and  ''  for 
and  on  account  of  the  detriment,  injury,  damage,  loss,  incon- 
venience, or  prejudice  which  may  be  sustained  by  such  bodies," 

(1)  Compare  the  permissive  and  Clauses  Consolidation  Act,  1845  (8  & 
compulsory  clauses   of   the    Lands      9  Vict.  c.  18). — B.  C. 
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&c.,  or  other  persons,  in  such  sums  as  shall  be  agreed  upon,  the         kex 
amount  of  satisfaction  and  compensation  to  be  settled,  in  case         the 
of  disagreement,  by  a  jury ;  such  jury  to  be  summoned  by  the    ^^^f  J^^^^ 
sheriff  on  warrant  from  the  Company.  manchkbtkb 

Sect.  47  enacts  that,  in  ascertaining  the  sums  to  be  paid  for  company. 
the  purchase  of  any  lands,  &c.,  "  the  jury  shall  also  ascertain  t^^^  1 
and  assess  the  compensation  and  satisfaction  to  be  made  by  the 
said  Company  for  any  damages  which  shall  or  may  at  any  time 
or  times  hereafter  be  sustained  by  any  body  or  bodies,"  &c.,  "  or 
by  any  person  or  persons  respectively,  being  owner  or  owners  or 
occupier  or  occupiers  of  or  interested  in  such  lands,  tenements,  or 
other  hereditaments,  for  or  by  reason  of  the  severing  or  dividing 
the  same  from  other  lands,"  &c.,  belonging  to  such  bodies, 
persons,  &c.,  "  and  for  or  on  account  of  the  detriment,  injury, 
loss,  and  damage,  or  prejudice  which  shall  or  may  accrue  to  or 
be  sustained  by  such  body  or  bodies,"  Ac,  "  owner  or  owners, 
or  occupier  or  occupiers,  or  other  person  or  persons  interested  in 
such  lands,  tenements,  or  other  hereditaments,  or  any  of  them, 
by  reason  of  the  making,  using,  repairing,  or  maintaining  the  said 
railway  or  tramroad,  and  other  works  and  conveniences  belong- 
ing thereto,  or  by  reason  or  means  of  the  execution  of  any  of  the 
powers  given  to  the  said  Company ;  "  such  damages  and  com- 
pensation to  be  settled  separately  and  distinctly  from  the  value 
of  the  lands,  &c.,  to  be  taken  and  used  as  aforesaid. 

Sect.  48  enacts  that  the  said  juries  shall  settle,  "  what  shares 
and  proportions  of  the  purchase  money  or  compensation  for 
damages  which  shall  be  assessed  as  aforesaid  shall  be  allowed  to 
any  tenant  or  other  person  or  persons  having  a  particular  estate, 
term,  or  interest  in  the  premises,  for  such  his,  her,  or  their 
interest  or  respective  interests  therein."  Sect.  55  vests  the 
lands  in  the  Company  on  payment  or  legal  tender  of  the 
purchase  money  or  compensation  agreed  upon  or  assessed. 

Sect.  56  (1)  enacts  that  every  tenant  at  will,  lessee  for  a  year,       [  662  ] 
and  other  person  in  possession  of  lands,  &c.,  through  which  the 
railway  is  intended  to  pass,  not  having  any  greater  interest  than 
as  tenant  at  will  or  lessee  for  a  year,  or  from  year  to  year,  shall 

(1)  Compare  s.  121  of  the  Lands  ClauBes  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  18).— B.  C. 
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Rkx         deliver  up  possession  to  the  Company  at  the  expiration  of  six 
1'HB         calendar  months  next  after  such  notice  as  is   there  directed 
^'^^AND*^^    (whether  such  notice  be  given  with  reference  to  the  time  when 
Manchbsteb  the  holding  commenced,  or  not,  and  whether  it  be  given  before 
Company,     or  after  the  time  of  the  purchase  by  the  Company),  or  at  such 
time  as  shall  be  required  after  the  expiration  of  six   calendar 
months ;  and,  in  case  of  refusal,  it  shall  be  lawful  for  the  Com- 
pany to  issue  their  precept  to  the  sheriff  to  deliver  possession, 
which  he  is  by  the  same  section  required  to  do. 

Sect.  57  is  as  follows :  "  Provided  also,  and  be  it  further 
enacted,  that  where  any  such  tenant  or  lessee  shall  be  required 
to  deliver  up  the  possession  of  any  premises  so  occupied  by  him 
to  the  said  Company,  or  to  any  person  or  persons  authorised  by 
them  to  take  possession  thereof  as  aforesaid,  before  the  expiration 
of  the  term  or  interest  of  such  tenant  or  lessee  as  aforesaid  in 
the  said  premises,  the  said  Company  shall  and  they  are  hereby 
directed  to  make  or  tender  unto  such  tenant  or  lessee,  before 
they  shall  issue  their  precept  or  precepts  to  the  sheriff  to  give 
possession  of  the  lands  and  premises  in  the  occupation  of  such 
tenant  or  lessee  as  hereinbefore  mentioned,  satisfaction  or  com- 
pensation for  the  value  of  his  unexpired  term  or  interest  in  the 
said  premises ;  "  which  satisfaction,  &c.,  in  case  of  difference,  is 
to  be  ascertained  in  the  same  manner  as  any  other  satisfaction 
or  compensation  for  lands,  &c.,  to  be  made  and  assessed  under 
this  Act. 
[  653  ]  By  stat.  2  Will.  IV.  c.  xlvi.,  local  and  personal,  public,  for 

enabling  the  Company  to  make  a  branch  railway,  &c.,  it  was 
enacted  that  the  powers,  directions,  &c.,  of  the  first-mentioned 
Act,  and  of  subsequent  ones  relating  to  the  original  railway, 
should  be  applicable  and  effectual  for  carrying  the  new  Act  into 
execution.  Certain  premises,  referred  to  in  the  Act  as  intended 
to  be  taken  and  used,  were  described  in  a  schedule ;  and  among 
them  were  those  now  in  question.  The  Act  received  the  Royal 
assent  May  23rd,  1832. 

In  Michaelmas  Term  last,  a  rule  nisi  was  obtained  for  a 
mandamm  to  the  Company  to  issue  their  warrant  for  summoning 
a  jury,  pursuant  to  the  first-mentioned  Act,  for  the  purpose  of 
assessing  compensation  and  satisfaction  to  William  Bathe  and 
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Benjamin  Wraith  for  the  detriment,  injury,  loss,  damage  and         Rbx 
prejudice  accruing  to,  and  sustained  and  to  be  sustained  by         j^^ 
them,  by  reason  of  their  premises  situate,  &c.  (on  the  line  of  the     LnnaRPooL 
branch  railway)  being  required  to  be  taken,  and  taken,  for  the  Manchester 
purposes  of  that  Act,  and   of  the  Act   for  making  a   branch     company. 
railway.     The  grounds  of  motion  were  as  follows  : 

Wraith,  in  1804,  took  a  lease  of  the  premises  from  Benjamin 
Bromfield  for  seven  years.  At  the  expiration  of  the  term  he 
took  from  Bromfield  a  new  lease  for  seven  years  of  the  same 
property,  with  some  additional  premises,  at  an  advanced  rent. 
He  carried  on  business  there  as  a  manufacturer  of  plaster  of 
Paris,  till  1816,  when  he  was  obliged  to  discontinue  it,  and  his 
interest  in  the  premises  was  sold  for  400Z.  to  his  son  and  Bathe, 
who  carried  on  the  business  there  in  partnership  till  1819. 
The  son  then  withdrew,  and  W>aith  entered  into  partnership 
with  Bathe,  and  continued  the  business  *with  him  on  the  [  ^654  ] 
same  premises  till  the  time  of  this  application.  The  lease  was 
renewed  twice,  after  1816,  by  Bromfield,  at  the  same  rent ;  the 
last  renewal  was  for  seven  years  from  February  2nd,  1828,  by 
indenture  of  February  1st,  made  between  Bromfield  and  Bathe. 
The  last  renewal  was  negotiated  by  Wraith  on  behalf  of  his 
partner  and  himself.  Bromfield  at  first  agreed  to  grant  a  term 
of  fourteen  years,  and  a  lease  was  engrossed  accordingly ;  but 
he  then  objected  to  granting  a  lease  for  more  than  seven  years, 
at  the  same  time  assuring  Wraith  and  his  partner  that  they 
would  not  be  turned  out  at  the  end  of  the  term  :  and  they, 
confiding  in  this  assurance,  took  a  renewal  for  seven  years.  In 
the  same  confidence  they  expended  above  300Z.  upon  the 
premises  after  the  renewal ;  part  of  the  amount  in  1832  and 
1834.  They  had  also  laid  out  a  considerable  sum  upon  them, 
from  1816  to  1828.  In  or  about  1833,  the  Company  contracted 
and  agreed  with  Bromfield  for  the  purchase  of  his  reversion  in 
the  premises.  On  the  19th  of  August,  1834,  the  Company  gave 
Bathe  notice  to  deliver  up  the  premises  to  them  at  the  expiration 
of  six  calendar  months.  Bathe  and  Wraith,  in  November,  1834, 
applied  to  the  Company  for  compensation,  or  that  a  jury  might 
be  summoned  ;  but  the  Company  refused  to  comply  with  either 
demand,  inasmuch  as  the  lease  would  expire  on  the  2nd  of 


458  1836.     K.  B.     4  AD.  &  EL.  654—656.  Lr.r. 


Bkx         February,  1835.    Bromfield  died  in  August,  1834,  having  con- 

Thb         veyed  his  reversionary  interest  to  the  Company.      Wraith  in  his 

LivKRPooL    affidavit,  on  which  the  rule  was  obtained,  stated  his  belief  that, 

Manchbstbb  if  the  Act  had  not  been  passed,  the  premises  would  not  have 

CoMPANy.     been  sold  by  Bromfield,  and  would  not  have  been  wanted  for 

[  •655  ]      any  purpose  but  that  of  carrying  on  the  business  of  the  *then 

lessees,  or  a  similar  one,  and  that  the  lease  would  have  been 

renewed  on  advantageous  terms. 

Wightman  in  this  Term  (i)  shewed  cause : 

The  parties  making  this  application  have  probably  relied  upon 
the  cases  in  which  writs  of  mandamus  were  granted  against  I'he 
Hungeiford  Market  Company ^  Ex  parte  Farlow  (2),  and  Rex  v. 
The  Hungerford  Market  Company ,  Ex  parte  Still  (3),  and  Ex 
parte  Gosling  (4).  But  those  cases  turned  upon  the  construction 
of  a  very  peculiar  clause,  section  19,  in  the  Hungerford  Market 
Act,  to  which  the  Court  felt  it  necessary  to  give  some  operation. 
In  the  Acts  now  before  the  Court  no  such  clause  is  found. 
Sect.  47  of  stat.  7  Geo.  IV.  c.  xlix.  does  not  extend  so  far ;  and 
the  interests  contemplated  in  sect.  56  and  57  must  be  definite 
legal  interests.  Bromfield,  on  whose  supposed  assurance  of  a 
renewal  these  claimants  rely,  was  dead  when  the  compensation 
was  demanded.  They  had  notice,  in  May,  1882,  by  the  schedule 
to  stat.  2  Will.  IV.  c.  xlvi.,  that  their  premises  would  probably 
be  required  by  the  Company. 

KeUy,  contra : 

The  Court  will  construe  an  Act  of  this  kind  liberally  in  favour 
of  the  claimants.  In  Rex  v.  Hungerford  Market  Company,  Ex 
jiarte  Gosling  (4),  the  probability  of  the  renewal  of  a  lease  was 
held  to  be  a  subject  of  compensation,  though  there  was  no 
covenant  for  renewal.  The  nineteenth  section  of  the  Act  there 
contained  the  word  **  occupiers,"  and  their  interest  was  contra- 
[  •656  ]  distinguished  from  that  of  termors  losing  part  of  *their  term. 
Sect.  56  of  the  present  Act,  after  mentioning  tenants  at  will  and 

(1)  January  28th.    The  case,  after  (2)  36  R.  R.  580  (2  B.  &  Ad.  341). 

being  partly  heard,  stood  over  to  the  (3)  4  B.  &  Ad.  592. 

next  day.  (4)  4  B.  &  Ad.  596. 
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lessees  for  a  year,  provides  for  any  **  other  person  in  possession."         Rkx 
Sect.  48  provides  for  distributing  the  purchase  money  or  com-         thk 
pensation  to  the  tenant  "or  other  person  or  persons"  having    ^'^^^^^ 
a  particular  estate   or  interest.      Sect.  45,  after  speaking  of  Manchester 
persons  capacitated  to  sell,  and  owners,  adds,  "occupiers  :  "  and     Compakt 
the  words  **  detriment,  injury,  damage,  loss,  inconvenience,  or 
prejudice,"  are  suflScient  to  cover  this  claim.      Sect.  47,  besides 
owners  and  occupiers,  adds,   "  interested  in  such  lands,  tene- 
ments," &c.     In  order  to  satisfy  all  these  words,  persons  having 
interests  not  strictly  legal  must  be  included. 

Lord  Denmak,  Ch.  J. : 

It  certainly  requires  very  comprehensive  words  to  include 
such  an  interest  as  this,  if  interest  it  be.  It  is  merely  a  hope  of 
renewal  on  the  old  terms,  which,  if  there  has  been  an  improve- 
ment, were  not  likely  to  be  granted,  where  there  would  have 
been  a  competition.  This  is  different  from  the  case  of  a  sale, 
and  also  from  the  case  under  the  Hungerford  Market  Act,  where 
the  words  antecedent  to  "  good  will "  had  exhausted  the  legal 
interests. 

LiTTLBDALE,  J.  : 

The  words  there  were  extensive  enough ;  but  here  they  are 
not  so. 

Williams,  J. : 

The  words  in  the  forty-fifth  section,  **  detriment,  injury,"  &c. 
are  so  placed  in  the  clause  as  to  be  of  no  avail  to  the  argument 
for  the  claimants.  They  shew  only  what  the  compensation  is  to 
be  given  for,  when  the  premises  are  to  be  the  subject  of  com- 
pensation at  all :  but  we  must  collect  from  other  parts  ^whether  [  ^657  ] 
these  premises  are  so  ;  and  in  my  opinion  they  are  not. 

Coleridge,  J.  concurred. 

Rule  discharged. 
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NICHOLSON  f.  JOHN  EEVILL  the  Youxoee. 

Jan,  30.        (4  Adol.  &  EUis,  675-683 ;  S.  C.  6  N.  &  M.  192 ;   1  H.  &  W.  756;  5  L.  J. 

(N.  S.)  K.  B.  V2U  ) 


[675] 


la  assumpsit  on  a  promissor}'^  note,  it  was  pleaded  that,  B.  owing 
plaintiff  299/.,  plaintiff  agreed  with  E.,  S.  E.,  and  defendant,  that  they 
should  give  plaintiff,  and  he  should  accept,  their  joint  and  several  note 
for  299/.  as  a  satisfaction  and  security  for  the  debt,  which  was  done.  It 
was  further  pleaded  that,  the  note  being  due,  and  the  debt  unpaid,  and 
plaintiff  having  sued  the  three  makers,  it  was  agreed  that  the  action 
should  cease,  and  that  the  three  makers  should  give  their  three  joint  and 
several  notes  for  52/.  188.  8^/.  at  thirteen  months,  and  110/.  Vds,  4<i.  and 
56/.  ISs,  Sd,  at  longer  periods,  as  a  satisfaction  and  security  for  200/. 
parcel  of  the  debt  due  from  J.  R.,  with  interest ;  and  the  notes  were  so 
given.  It  was  further  pleaded  that,  the  first  note  being  due  and  unpaid, 
and  the  second  (now  sued  upon)  not  yet  due,  S.  R.  agreed  with  the 
plaintiff  to  pay,  and  did  pay  lum,  100/.  in  discharge  of  S.  H.'s  liability 
on  the  three  last-mentioned  notes,  and  plaintiff  accepted  the  same  in 
dischai'ge,  and  gave  up  to  S.  H.  the  first  of  the  three  notes,  indorsed 
upon  the  note  now  sued  upon  a  receipt  of  47/.  1^.  4fl,  on  account,  erased 
S.  B.'s  name  from  this  note,  and  discharged  him  from  further  liability 
thereon.  These  facts  being  admitted,  and  it  being  answered  that  the 
last  mentioned  transaction  with  S.  B.  took  place  without  defendant's 
knowledge  or  consent,  which  was  not  denied : 

Held,  that  the  discharge  of  S.  B.  by  the  plaintiff  discharged  the 
defendant  (1). 

Assumpsit.  First  count  on  a  note  made  by  defendant,  January 
Ist,  1832,  promising  to  pay  plaintiff  or  his  order,  25  months 
after  date,  llOZ.  18^.  -id.  Second  count  on  a  note  of  the  same 
date  made  by  defendant,  promising  to  pay  plaintiff  or  his  order, 
31  months  after  date,  56/.  Ids.  8d. 

Pleas.     To  the  first  count,  that  the  note  therein  mentioned 

was  a  note  made  by  defendant,  Samuel  Eevill,  and  John  Eevill, 

defendant's  father,  and  by  them  delivered  to  plaintiff,  whereby 

they  jointly  and  severally  promised  to  pay  &c. :  and  that,  after 

the  making  and  delivery  thereof,  and  before  the  commencement 

of  this  suit,  to  wit,  &c.,  plaintiff,  without  defendant's  knowledge 

or  consent,  struck  out  and  erased  the  name  of  Samuel  Revill  on 

the  note,  and  wholly  discharged  him  from  all  liability  thereon,  and 

from  payment  of  the  sum  therein  mentioned  or  any  part  thereof : 

verification.   To  the  second  count,  the  like  plea,  and  verification. 

(1)  Following    the    principle    of  L.  B.  10  Q.  B.  406,  44  L.  J.  Q.  B. 

Cheetluim  v.    Ward  (1797)  4  B.  B.  143,    and    Bills    of    Exchange  Act, 

741.      And    see    note    there.      See  1882,  s.  H4.--B.  G. 
also    SimpBOu    v.     Henmmj     (1875) 
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Replication  to  the  first  plea.  That,  before  and  at  the  times  Nicholson 
after-mentioned,  J.  R.  the  father  was  indebted  to  plaintifif  in  revill. 
2992.  on  an  account  stated,  whereof  defendant  at  the  said  times 
had  notice ;  and  thereupon,  viz.  *March  8th,  1826,  in  considera-  [  *67ri  ] 
tion  of  the  premises,  it  was  agreed  by  and  between  plaintiff,  J.  R. 
the  father,  Samuel  Revill  and  defendant,  that  plaintiff  should 
accept,  and  the  three  other  parties  should  give,  their  promissory 
note  bearing  date  the  day  last-mentioned,  whereby  they  jointly 
and  severally  promised  to  pay  plaintiff  or  order  on  demand  299/. 
with  interest,  as  and  for  a  satisfaction  and  security  of  and  for 
the  said  debt  so  due  from  J.  R.  the  father  to  plaintiff :  That  the 
note  was  so  given  and  accepted,  in  pursuance  of  the  agreement, 
as  and  for  a  satisfaction  and  security,  &c. :  That  afterwards,  the 
note  being  payable  and  unpaid,  and  the  debt  still  due,  and  an 
action  on  the  note  pending  at  the  plaintiff's  suit  against  J.  R.  the 
father,  S.  R.  and  defendant,  viz.  July  21st,  1832,  in  consideration 
of  the  premises,  it  was  agreed,  by  and  between  plaintiff  and  J.  R. 
the  father,  S.  R.  and  defendant,  that  the  action  should  cease, 
and  that  plaintiff  should  accept,  and  J.  R.  the  father,  S.  R.  and 
defendant  should  give  their  three  promissory  notes,  viz.,  one 
promissory  note  of  January  1st,  1832,  whereby  they  jointly  or 
severally  promised,  13  months  after  date,  to  pay  plaintiff  or  order 
52/.  IBs.  8d.,  the  promissory  note  mentioned  in  the  first  count 
and  first  plea,  and  the  promissory  note  mentioned  in  the  second 
count  and  second  plea,  respectively,  as  and  for  a  satisfaction  and 
security  of  and  for  200/.,  parcel  of  the  said  debt  due  from  J.  R. 
the  father  to  plaintiff,  with  interest  from  January  1st,  1832: 
That  the  said  three  notes  were,  on  July  21st,  1832,  made  and 
given  in  pursuance  of  the  agreement  as  and  for  a  satisfac- 
tion and  security,  &c.,  and  accepted  by  plaintiff  accordino:ly : 
That  afterwards,  and  when  the  time  for  payment  of  the  first 
of  the  said  three  notes  had  long  elapsed,  the  money  due  thereon 
♦not  having  been  paid,  and  before  the  day  of  payment  of  the  [  *^'^'*  J 
note  mentioned  in  the  first  count  and  first  plea,  viz.  on  January 
28th,  1834,  the  said  Samuel  Revill  proposed  to  plaintiff  to 
pay  him  100/.  in  discharge  of  his  liability  on  the  three  last- 
mentioned  notes,  which  plaintiff  agreed  to  accept,  and  thereupon, 
viz.  on  the  day  last  aforesaid,  the  said  S.  R.  paid  plaintiff  100/. 
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Nicholson  in  discharge  &c.,  and  plaintiff  accepted  the  same  accordingly; 
Revill.  ^^^  thereupon  plaintiff  gave  up  to  S.  K.  the  first  of  the  three 
last-mentioned  notes,  and  indorsed  on  the  note  mentioned  in  the 
first  count  and  first  plea  as  follows,  viz.  *'  Received  on  account 
by  Samuel  Revill  47Z.  1«.  4rf. ;  this  sum,  with  the  amount  of  the 
first  note,  make  lOOZ. : "  And  that,  after  suoh  payment  by  S.  R., 
plaintiff  struck  out  the  name  of  S.  R.  on  the  note  in  the  first 
count  and  first  plea  mentioned,  and  erased  the  same  therefrom, 
and  discharged  S.  R.  from  any  further  liability  on  the  last- 
mentioned  note,  and  from  any  further  payment  on  account 
thereof,  which  said  striking  out  <&c.  and  discharging  &c.  are  the 
same  supposed  striking  out  &c.  as  in  the  first  plea  mentioned. 
Verification.  The  replication  to  the  second  plea  was  the  same, 
mutatis  mutandis ;  only  not  stating  any  indorsement  to  have 
been  made  by  plaintiff  on  the  note. 

Rejoinder  to  the  replication  to  the  first  plea ;  that  the  three 
promissory  notes  in  that  replication  mentioned  were  given 
for  securing  payment  of  sums  together  exceeding  200/.,  viz. 
220Z.  5s.  8(L,  and  were  so  given  by  J.  R.  the  father,  and  by 
S.  R.  and  the  defendant  as  his  sureties,  and  have  been  held  by 
plaintiff  for  securing  part  of  the  said  debt  of  J.  R.  the  father 
and  interest  thereon  as  in  the  replication  to  the  first  plea  men- 
r  •678  ]  tioned,  and  for  no  other  consideration  or  *purpose :  and  that  the 
proposal  of  S.  R.  in  that  replication  mentioned  was  so  made  by 
him,  and  accepted  and  acted  on  by  plaintiff,  and  the  name  of* 
S.  R.  struck  out  from  the  note  in  the  first  count  mentioned, 
and  S.  R.  discharged  from  liability  thereon,  without  the  know- 
ledge, privity,  or  consent  of  defendant.  Verification.  The 
rejoinder  to  the  replication  to  the  second  plea  was  the  same, 
mutatis  mutandis. 

Surrejoinder.  To  the  first  rejoinder :  that,  at  the  time  of 
giving  the  three  promissory  notes,  therein  and  in  the  replication 
to  the  first  plea  mentioned,  the  money  satisfied  and  secured  to 
plaintiff  by  the  said  note  of  J.  R.  the  father,  S.  R.  and  defen- 
dant, in  the  said  replication  first  mentioned,  remained  long 
overdue,  and  the  debt  due  from  J.  R.  the  father  to  plaintiff  as 
in  the  said  replication  mentioned  remained  wholly  unsatisfied,  and 
the  action  in  that  replication  mentioned  was  pending,  and  the 
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agreement  therein  secondly  mentioned  had  been  entered  into :  Nicholson 
and  that  the  existence  of  the  said  several  circumstances,  so  in  the  kevill. 
said  replication,  and  now  again  in  this  surrejoinder,  above-men- 
tioned, were  the  consideration  and  purpose  of  the  said  three 
promissory  notes  in  the  said  replication  and  rejoinder  above- 
mentioned  being  given.  Without  this,  that  the  said  three 
notes  were  given  by  S.  R.  and  the  defendant  as  sureties  of  or 
for  J.  R.  the  father,  and  for  no  other  consideration  or  pur- 
pose whatsoever,  in  manner  and  form  &c.  Conclusion  to  the 
country.  The  surrejoinder  to  the  second  rejoinder  was  the  same, 
mutatis  mutandis. 

Demurrer  to  each  surrejoinder,  assigning  for  cause,  that  the 
plaintiff  has  offered  to  put  in  issue  a  matter  not  properly 
issuable  ;  has  not  denied,  or  confessed  and  avoided,  the 
substantial  matter  in  the  rejoinder ;  and  *has  traversed  a  [  *<J79  ] 
negative,  and  a  matter  not  alleged  in  the  rejoinder.  Joinder 
in  demurrer. 

[After  argument,  the  Court  took  time  for  consideration.] 

Lord  Denman,   Ch.   J.   now   delivered    the    judgment    of    the       [  682  ] 
Court  (i) : 

After  having  stated  the  declaration  and  the  defence  pleaded, 
his  Lordship  said:  We  need  not  enquire  what  the  effect  of  a 
demurrer  to  this  plea  would  have  been,  because  additional  facts 
are  brought  to  our  knowledge  by  the  subsequent  pleadings- 
The  replication  to  the  first  plea  states  (his  Lordship  then 
stated  the  replication  and  subsequent  pleadings  down  to  the 
surrejoinders). 

To  these  surrejoinders  the  defendant  demurs,  and  has  con- 
tended that  the  traverse  is  immaterial,  and  that  the  facts 
appearing  on  the  record  entitle  him  to  our  judgment;  and  we 
are  of  that  opinion.  But  we  do  not  proceed  on  some  of  the 
giounds  mentioned  at  the  Bar,  such  as  the  effect  of  the  plaintiff's 
alteration  of  the  instrument  as  making  it  void,  or  that  the 
defendant  thereby  lost  his  right  to  contribution  from  the  joint 
makers  of  the  note ;  nor  on  any  doctrine  as  to  the  relation  of 

(I)  Denman,  Ch.  J.,  Littledale,  J.,  and  Williams,  J. 
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Nicholson  principal  and  surety.  We  give  our  judgment  merely  on  the 
Rev'ill.  *principle  laid  down  by  Lord  Chief  Justice  Eyre  in  Cheetbam  v. 
[  •683  ]  Ward  (i),  as  sanctioned  by  unquestionable  authority,  that  the 
debtee's  discharge  of  one  joint  and  several  debtor  is  a  discharge 
of  all.  For  we  think  it  clear  that  the  new  agreement  made  by 
the  plaintiff  with  Samuel  Revill,  to  receive  from  him  100/.  in 
full  payment  of  one  of  the  three  notes  and  in  part  payment  of 
the  other  two,  before  they  became  due,  accompanied  with  the 
erasure  of  his  name  from  those  two  notes,  and  followed  by 
the  actual  receipt  of  the  1001. ,  was  in  law  a  discharge  of 
Samuel  Bevill. 

This  view  (2)  cannot  perhaps  be  made  entirely  consistent 
with  all  that  is  said  by  Lord  Eldon  in  the  case  Ex  parte 
Giffbrd  (3),  where  his  Lordship  dismissed  a  petition  to  expunge 
the  proof  of  a  surety  against  the  estate  of  a  co-surety.  But  the 
principle  to  which  we  have  adverted  was  not  presented  to  hi& 
mind  in  its  simple  form ;  and  the  point  certainly  did  not  undergo 
much  consideration.  For  some  of  the  expressions  employed 
would  seem  to  lay  it  down  that  a  joint  debtee  might  release 
one  of  his  debtors,  and  yet,  by  using  some  language  of  reserva- 
tion in  the  agreement  between  himself  and  such  debtor,  keep 
his  remedy  entire  against  the  others,  even  without  consulting 
them.  If  Lord  Eldon  used  any  language  which  could  be  so 
interpreted,  we  must  conclude  that  he  either  did  not  guard 
himself  so  cautiously  as  he  intended,  or  that  he  did  not  lend 
that  degree  of  attention  to  the  legal  doctrine  connected  with  the 
case  before  him,  which  he  w^as  accustomed  to  afford.  We  do  not 
find  that  any  other  authority  clashes  with  our  present  judgment, 
which  must  be  in  favour  of  the  defendant. 

Judgment  for  the  defendant. 

(1)4  R.   E.   741   (1    Bos.   &    P.  L.  J.  Ex.  113,  117;  andbyWiLLES. 

630).  J.  in  Bateson  v.  G<fsling  (1871)  L.  R. 

(2)  See  these  observations  referred  7  C.  P.  9,  M  ;  41  L.  J.  C.  P.  53,  56. 

to  by  Parke,  B.  in  Kmrsley  v.  Coh  — R.  C. 

(1846)    16   M.    &    W.   128,    136.    16  (3)  6  R.  R.  53  (6  Ves.  805). 
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IN    THE    EXCHEQUER    CHAMBER. 


(Error  from  the  Kino's  Bench.) 
GEORGE  JAMES  and  Another  v.  PLANT  (1).  i^ 

(4  Adol.  &  EUiB,  749—766 ;  S.  C.  6  i^.  &  M.  282 ;  6  L.  J.  (N.  S.)  Ex.  260.)  [  749  ] 

Estates,  A.  and  B.,  formerly  distinct,  became  vested  in  coparceners. 
Before  that  time,  a  right  of  way  had  been  enjoyed  from  A.  over  B.,  and, 
after  the  imity  of  seisin,  the  way  always  continued  to  be  used.  The 
parceners,  for  the  purpose  of  making  partition,  conveyed  to  a  releasee 
to  uses  the  messuages,  tenements,  lands,  &c.  (of  which  the  estates  con- 
sistedj,  and  all  houses,  out-houses,  ways,  easements,  &c.,  to  the  said 
several  messuages  or  tenements,  lands,  &c.,  belonging  or  appertain- 
ing, or  therewith  usually  held,  used,  occupied,  or  enjoyed:  to  have 
and  to  hold  the  messuages,  &c.,  called  A.,  with  the  buildings,  lands, 
&c.,  thereunto  belonging,  and  their  appurtenances,  to  the  releasee  to 
the  use  of  S.  in  fee ;  habendum,  as  to  estate  B.,  in  similar  terms  with 
respect  to  the  parcels,  to  the  releasee  to  his  own  use  in  fee,  in  order  that 
he  might  become  tenant  to  the  prcecipe  in  a  recovery. 

Held,  that  the  deed  sufficiently  shewed  an  intention  that  a  right  of 
way,  (which  way  was  admitted  to  have  been  used  up  to  the  time  of  the 
deed)  from  the  high  road  over  B.  to  A.  and  back,  for  the  convenient  use 
of  A.,  by  the  occupiere  of  A.,  should  pass  to  the  uses  limited  as  to  A. 

That  by  the  word  *' appurtenances,"  in  the  habendum  as  to  A., 
interpreting  that  clause  with  reference  to  the  other  parts  of  the  deed, 
the  way  in  question  did  pass. 

And  that  the  releasee  to  uses,  having  no  estate  in  A.,  had  not  such  a 
seisin  of  the  soil  as  would  extinguish  the  right  of  way  by  unity  of  seisin. 

Trespass  for  breaking  and  entering  certain  closes. 

Plea,  that  the  closes  in  which  &c.  were  parcel  of  a  certain 
farm,  lands,  and  premises  called  Woodseaves  House  Farm, 
mentioned  in  the  after  stated  indenture,  and  that,  before  the 
making  of  that  indenture,  Thomas  Small  wood  and  Maria  his  wife 
(in  right  of  Maria),  and  Elizabeth  Hector,  were  seised  respec- 
tively in  fee  each  of  an  undivided  moiety  of  and  in  Woodseaves 
House  Farm,  and  also  of  and  in  the  messuages,  tenements, 
and  premises  after  mentioned  to  have  been  bargained,  sold,  and 
released  to  Thomas  James,  and  called  respectively  Park  Hall 

(1)  See  Kay  v.  Oxhy  (1875)  L.  R.  (1887)  37  Ch.  I).  490,  57  L.  J.  Ch. 

10  a  B.  360;  44  L.  J.  Q.  B.  210;  255.     And  compare    WoTUuiHfton  v. 

Barkahire  v.  Grubb  {ISBO)  18  Ch.  D.  Gimson  (1860)  2  El.   &  El.  613,  29 

616,   30   L.   J.    Ch.   731;  Bayley  v.  L.J.  Q.  B.  116;   Pcnrson  v.  Spena-r 

Great    Western    By,    Co.    (1883)    26  (1861)   1  B.  &  S.   571    (per  Black- 

Ch.  Div.  434;    Brown   v.   Alabaster  BURN,  J.,  p.  58  »). —  U.  C. 

R.R. — VOL.  XLIII.  80 
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James  and  Park  House :  and,  being  so  seised,  afterwards,  viz.  November 
Plant.  10th,  1812,  by  indenture  of  release  between  Smaliwood  and  his 
wife  of  the  first  part,  Elizabeth  Hector  of  the  second,  Thomas 
Huxley  of  the  third,  and  Eichard  Spearman  of  the  fourth,  of  the 
date  last  mentioned,  for  the  making  a  partition  of  the  messuages, 
[  ♦750  ]  *lands,  &c.  after  described,  and  for  barring  all  estates  tail,  rever- 
sions, &c.,  of  and  in  the  messuage  or  tenement  after  described, 
called  Woodseaves  Farm,  and  the  lands  and  hereditaments  there- 
unto belonging,  and  the  allotment,  &c.,  also  after  described,  and 
for  conveying  and  assuring  all  the  said  messuages,  lands,  &c.,  to 
the  uses  and  on  the  trusts  after  declared,  and  in  consideration  of 
10«.,  the  said  T.  S.,  and  Maria  his  wife,  and  Elizabeth  Hector,  did, 
according  to  their  respective  estates,  grant,  bargain,  sell,  alien,  and 
release  to  Huxley  (in  his  possession  then  being  by  a  bargain  and 
sale,  &c.)  all  that  messuage  or  tenement  called  by  the  name  of  Park 
Hall,  with  the  outbuildings  and  several  parcels  of  land  thereunto 
belonging  and  then  occupied  therewith,  situate,  &c.,  containing 
&c. ;  and  also  all  that  other  messuage  or  tenement  called  by  the 
name  of  Park  House,  with  the  buildings  and  several  parcels  of  land 
thereunto  belonging  and  then  occupied  therewith,  situate,  <&c.,  con- 
taining &c. ;  which  two  last-mentioned  messuages  or  tenements, 
lands,  &c.,  were  purchased  by  Brooke  Hector  of  and  from  Richard 
Whitworth,  Esq.,  and,  on  the  decease  of  the  said  B.  H.  intestate, 
descended  to  the  said  Maria  and  Elizabeth  his  two  daughters 
and  co-heiresses ;  and  also  all  that  other  messuage  or  tenement 
called  by  the  name  of  Woodseaves  House  Farm,  with  the  out- 
buildings and  the  several  parcels  of  land  thereunto  belonging, 
and  then  occupied  therewith,  situate,  &c.,  containing  &c. ;  which 
last-mentioned  messuage  and  premises  were  purchased  from 
certain  persons  (in  the  plea  mentioned)  by  Thomas  Adams,  and 
were,  by  settlement  made  on  the  marriage  of  the  said  Brooke 
Hector  with  Elizabeth  his  late  wife,  daughter  of  the  said  Thomas 
[  *7.">i  1  Adams,  limited,  after  her  decease,  and  in  default  of  her  *male 
issue  by  B.  H.,  to  the  use  of  all  her  daughters  by  B.  H.  in  tail 
general ;  and  also  all  that  allotment,  &c.  (an  allotment  of  waste 
under  an  Inclosure  Act):  "And  all  houses,  outhouses,  edifices, 
buildings,  bams,  stables,  cowhouses,  yards,  gardens,  orchards, 
ways,   paths,   passages,  waters,  watercourses,   hedges,   ditches, 
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mounds,  fences,  trees,  woods,  underwoods,  and  the  ground  and  jamjb 
soil  thereof,  easements,  profits,  privileges,  advantages,  emolu-  pla^t. 
meuts,  hereditaments,  rights,  members,  and  appurtenances  what- 
soever, to  the  said  several  messuages  or  tenements,  lands  and 
hereditaments  hereinbefore  described  belonging  or  in  anywise 
appertaining,  or  therewith  usually  held,  used,  occupied,  or  enjoyed, 
or  accepted,  reputed,  deemed,  taken,  or  known  as  part,  parcel,  or 
member  thereof ;  and  the  reversion  and  reversions,  remainder  and 
remainders,  \c.,  and  all  the  estate,  right,  title,  &c.,  of  Thomas 
Smallwood  and  Maria  his  wife,  and  Elizabeth  Hector,  and  each 
of  them,  of,  in,  to,  or  out  of  the  said  premises,  Slc.  :  ^'  to  have 
and  to  hold  the  said  messuages  or  tenements  called  Park  Hall 
and  Park  House,  with  the  buildings,  lands,  and  hereditaments 
thereunto  belonging,  thereby  before  granted  and  released,  and 
expressed  and  intended  so  to  be,  and  every  part  and  parcel 
thereof,  with  their  and  every  of  their  appurtenances,*'  to  Huxley 
and  his  heirs,  to  the  uses  and  on  the  trusts  after  declared : 
''  and  to  have  and  to  hold  the  said  messuage  or  tenement  called 
Woodseaves  House  Farm,  with  the  buildings,  lands,  and  here- 
ditaments thereunto  belonging,  and  the  said  allotment,"  &c. 
before  respectively  granted,  **  and  every  part  and  parcel  thereof, 
with  their  and  every  of  their  appurtenances/'  to  Huxley,  his 
heirs,  and  assigns,  to  the  use  of  Huxley,  his  heirs,  and  assigns, 
to  the  intent  that  he  *might  become  tenant  to  the  jyi'tecipe  in  a  [  *752  ] 
recovery  to  be  suffered  as  was  after  mentioned. 

The  plea  then  stated  a  covenant  in  the  said  indenture  by 
Smallwood,  on  behalf  of  himself  and  his  wife,  to  levy  a  fine 
of  their  moiety  in  Park  Hall  and  Park  House,  with  the  premises 
thereto  belonging,  and  before  mentioned  to  have  been  purchased 
by  Brooke  Hector,  to  Spearman  and  his  heirs :  and  that  it  was 
agreed  between  the  parties  to  the  indenture,  that  a  recovery 
should  be  suffered  of  Woodseaves  House  Farm,  with  the  buildings, 
&c.,  and  appurtenances  thereto  belonging,  and  also  of  the  said 
allotment,  with  the  appurtenances,  in  which  recovery  Spearman 
should  recover  against  Huxley,  and  Thomas  and  Maria  Small- 
wood  and  Elizabeth  Hector  should  be  vouchees:  and  that 
the  uses  of  the  fine  of  the  said  messuages,  &c.,  and  premises, 
before  granted,  and  the  uses  of  the  said  recovery  were  declared 

80—2 
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Jam£»  respectively  to  be,  as  to  ''  the  whole  of  the  said  messuages  or 
Plant.  tenements  called  Park  Hall  and  Park  House,  with  the  buildings, 
lands,  hereditaments,  and  appurtenances  thereunto  respectively 
belonging,"  and  also  the  said  allotment  with  its  appurtenances, 
to  such  use,  &c.,  and  for  such  estate  and  interest  as  Small  wood 
should  by  deed  appoint  &c. ;  and,  in  default  of  such  appoint- 
ment, &c.,  to  the  use  of  Smallwood  and  his  assigns  during  his 
life;  and,  from  and  after  the  determination  of  that  estate  in 
Smallwood*s  lifetime,  to  the  use  of  Spearman,  his  heirs  and 
assigns,  during  Smallwood's  life,  in  trust  for  Smallwood  and 
his  assigns ;  and,  from  and  after  the  determination  of  that 
estate,  to  the  use  of  Smallwood,  his  heirs  and  assigns :  and,  as 
to  ''  the  said  messuage  or  tenement  called  Woodseaves  House 
Farm,  with  the  buildings,  lands,  hereditaments,  and  appur- 
[  '^ss  ]  tenances  thereto  belonging,"  to  *the  use  of  Elizabeth  Hector, 
her  heirs  and  assigns  for  ever. 

The  plea  then  stated  a  recovery  suffered  of  Woodseaves  and 
the  allotment,  and  a  fine  levied  of  a  moiety  of  Park  Hall  and 
Park  House,  according  to  the  above  indenture. 

The  plea  went  on  to  state,  ''  that,  long  before  and  at  the  time 
of  the  making  of  the  said  indenture  of  release,  and  of  the  le\7'ing 
of  the  said  fine  and  suffering  the  said  recovery,  the  occupiers 
for  the  time  being  of  the  said  messuage  and  premises  called 
Park  Hall  had  always  been  used  to  have  and  enjoy  a  certain 
way  from  a  certain  public  King's  highway  in  the  parish  of" 
&c.,  "  into,  through,  over,  and  along  the  said  closes  in  which 
&c,,  towards  and  unto  Park  Hall  aforesaid,  and  so  back  again 
into,  through,  over,  and  along  the  said  closes  in  which  &c., 
unto  and  into  the  said  public  King's  highway,  for  themselves 
and  their  servants,  on  foot,  and  with  cattle  and  carts  and  other 
carriages,  to  go,  return,  pass  and  repass  in  and  along  the  said  way, 
every  year  and  at  all  times,"  &c.  ''for  the  convenient  use  and 
occupation  of  Park  Hall  aforesaid  ;  and  the  said  way  had,  before 
and  at  the  time  of  the  making  of  the  said  indenture  of  release, 
and  of  the  levying  of  the  said  fine  and  suffering  the  said  recovery, 
been  always  held,  used,  occupied,  and  enjoyed  therewith." 

The  plea  then  stated  that,  after  the  fine  and  recovery,  by 
indenture,   to  which    Smallw'ood,   Spearman,  and   others   were 
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parties,  Spearman  and  others  bargained,  sold,  and  released  to        Jajibs 
Thomas  James,  in  fee,  the  said  tenements  and  premises,  with        plInt. 
the  appurtenances,  called  Park  Hall,  and  all  houses,  outhouses, 
easements,  &c.*  thereto  belonging  or  therewith  held,  used,  occu- 
pied, or  enjoyed.     And  that  *Thomas  James  died  seised  in  fee  :       [  *764  ] 
whereupon  his  estate  in  the  tenements  and  premises  descended 
to  William   James,   his  heir-at-law,   from   whom   the   present 
defendant  George  James  deduced  title.      And   the   defendant 
James  pleaded  that  he,  as  the  owner  and  occupier  of   Park 
Hall  aforesaid,  before  and  at  the  said  several  times  when  &c., 
was  and  still  is  entitled  to  such  way  as  last  aforesaid ;  and  he, 
in  virtue  of  such  his  alleged  title,  and  the  other  defendant  as 
his  servant,  justified  the  trespasses  complained  of. 

The  plaintiff  demurred  to  this  plea,  assigning  for  cause,  ''  that 
it  does  not  appear  that  the  said  supposed  way  in  the  said  plea 
mentioned  was  in  any  manner  granted  or  reserved  to  the  said 
defendant  George  James  or  any  person  under,  by,  or  from 
whom  he  claims,  or  that  he  hath  any  claim  or  title  to  the 
same.'*  The  defendants  joined  in  demurrer  ;  and  on  argument, 
in  Michaelmas  Term,  1833,  the  Court  of  King's  Bench  gave 
judgment  for  the  plaintiff  (i). 

Error  was  brought  on  the  judgment;  and  the  case  [having 
been  argued,  the  Court  (2)  took  time  for  consideration] . 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  :  [  760  ] 

This  case  comes  before  us  upon  a  writ  of  error,  brought  on 
a  judgment  of  the  Court  of  King's  Bench,  given  for  the  plaintiff 
below,  upon  a  demurrer  to  the  defendants'  plea,  that  Court 
having  in  effect  determined,  by  their  judgment,  that  the  right 
of  way,  under  which  the  defendants  below  have  justified  the 
trespasses  complained  of,  did  not  pass  under  the  indenture  of 
release,  the  fine,  and  the  recovery,  set  out  in  the  defendants'  plea. 

There  will  be  no  necessity  for  us  to  enter  into  the  discussion 
of  the  principles  of  law,  upon  which  the  judgment  of  the  Court 
below  has  proceeded ;  with  respect  to  which  principles  there  is 
no  difference  in  opinion  *between  this  Court  and  the  Court  of       [  ♦761  ] 

(1)  Plant  V.  Jaiiufs,  5  B.  &  Ad.  791.      C.B.,Parke,Bo8anquet,and  Vaughan, 

(2)  Tindal,  Ch.  J.,  TiOrd  Abinger,      JJ.,  and  Alderson,  B. 
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James  King's  Bench.  We  all  agree  that,  where  there  is  a  unity  of  seisin 
Plant.  ^^  ^^^  land,  and  of  the  way  over  the  land,  in  one  and  the  same 
person,  the  right  of  way  is  either  extinguished  or  suspended, 
according  to  the  duration  of  the  respective  estates  in  the  land 
and  the  way ;  and  that,  after  such  extinguishment,  or  during  such 
suspension  of  the  right,  the  way  cannot  pass  as  an  appurtenant 
under  the  ordinary  legal  sense  of  that  word.  We  agree  also  in 
the  principle  laid  down  by  the  Court  of  King's  Bench,  that,  in 
the  case  of  an  unity  of  seisin,  in  order  to  pass  a  way  existing  in 
point  of  user,  but  extinguished  or  suspended  in  point  of  law, 
the  grantor  must  either  employ  words  of  express  grant,  or  must 
describe  the  way  in  question  as  one  "  used  and  enjoyed  with  the 
land  "  which  forms  the  subject-matter  of  the  conveyance. 

But,  agreeing  thus  far  with  the  Court  below,  we  feel  ourselves 
compelled  to  differ  from  it  in  the  application  of  these  principles 
to  the  present  case.  For  we  think  the  intention  of  the  grantors 
to  pass  the  way  in  question  to  the  owner  of  the  Park  Hall  estate 
appears  from  the  deed  itself,  and  that  there  are  words  contained 
in  that  deed  sufficient  to  carry  such  intention  of  the  parties 
into  effect. 

It  appears  from  the  recitals  in  the  deed  that,  at  the  time  of 
its  execution,  that  is,  on  the  10th  of  November,  1812,  the  Park 
Hall  estate,  in  respect  of  which  the  right  of  way  is  claimed, 
was  vested  in  the  two  sisters,  Maria  the  wife  of  Thomas  Small- 
wood,  and  Elizabeth  Hector,  as  coparceners  in  fee,  claiming  by 
descent  from  their  father  Brooke  Hector  ;  and  that  at  the  same 
time  the  Woodseaves  House  estate,  which  comprises  the  land 
[  *762  ]  over  which  the  way  extends  and  which  came  from  their  ♦mother, 
was  vested  in  them,  as  tenants  in  common  in  tail  general,  under 
a  settlement  made  upon  their  mother's  marriage  with  their 
father  Brooke  Hector. 

There  can  be  no  doubt  therefore,  as  before  observed,  but  that 
any  right  of  way,  which  before  the  unity  of  seisin  of  these  two 
properties  might  have  belonged  to  the  Park  Hall  estate,  over  the 
lands  of  the  Woodseaves  House  Farm,  became  suspended  in  law 
from  the  moment  when  such  unity  of  seisin  commenced;  and 
that  such  suspension  of  the  right  would  continue  until  the  unity 
of  seisin  should  cease  by  the  determination  of  the  estate  tail. 


VOL.  XLiii.j      1836.     EX.  CH.     4  AD.  &  EL.  762—763.  471 


It  appears,  however,  from  the  averment  in  the  plea,  which  is  James 
admitted  by  the  demurrer  to  be  true,  that,  long  before  and  at  plant. 
the  time  of  the  makings;  of  the  said  indenture,  &c.,  the  occu- 
piers for  the  time  being  of  the  Park  Hall  estate  had  *'  always 
been  used  to  have  and  enjoy  a  certain  way,"  therein  described, 
over  the  closes  in  which,  &c.,  and  back  again,  **  for  the  con- 
venient use  and  occupation  of  Park  Hall  aforesaid ;  "  and  that 
such  way  had,  before  and  at  the  time  of  the  making  of  the  said 
indenture,  &c.,  **been  always  held,  used,  occupied,  and  enjoyed 
therewith."  And  that  this  was  the  very  same  way  in  dispute 
between  the  parties,  is  evident,  as  well  from  the  fact  that  the 
defendants  justify  under  it,  as  also  because  the  plaintiff  has  not 
new  assigned  the  trespasses  as  having  been  committed  out  of 
and  beyond  this  way  so  described  in  the  plea. 

It  appears  therefore  judicially  to  the  Court  that  the  way  in 
question  is  a  way  that  has  always  existed  for  the  convenient 
use  and  enjoyment  of  Park  Hall,  and  has  always  been  held  and 
occupied  and  enjoyed  therewith;  that  is,  not  only  before  the 
unity  of  seisin  of  the  land  and  way  over  it,  but  since  and  during 
such  unity  of  ^seisin,  and  notwithstanding  the  legal  effect  of  it,  [  *763  ] 
and  indeed  up  to  the  very  time  of  the  execution  of  the  deed. 

This  being  so,  the  reasonable  inference  must  be  that,  in  a 
deed  making  a  partition  between  the  two  sisters,  it  was  the 
intention  of  the  contracting  parties  that  each  sister  should  take 
the  whole  of  the  estate  allotted  to  her  as  her  share,  in  the  same 
plight  and  condition,  as  to  all  its  conveniences  and  means  of 
enjoyment,  as  it  was  held  and  occupied  at  the  time  such  parti- 
tion was  made ;  and  that  no  reason  can  be  suggested,  a  jrrioii, 
for  supposing  that  a  way  which  had  been  always  found  useful 
and  convenient  for  the  enjoyment  of  the  Park  Hall  estate,  and 
which,  for  that  purpose,  had  been  always  held  and  enjoyed  by 
the  tenants  of  Park  Hall,  and  which  continued  so  to  be  up  to 
the  very  time  of  the  partition  made,  should  after  the  partition 
cease  to  be  held  and  enjoyed  for  the  same  purpose  by  that  sister 
to  whom  Park  Hall  was  allotted.  Indeed,  so  strong  is  thai 
inference,  that  authorities  are  not  wanting  to  shew  that,  where 
a  way  has  been  extinguished  by  the  unity  of  seisin  of  two 
estates,  by  the  partition  of  the  two  the  way  is  revived.     Thus 
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.TAMEJj  it  is  laid  down  as  law,  in  1  Jenkins's  Centaries,  Ga.  87,  that 
Plant.  "  ^  way  is  extinguished  by  unity  of  possession,  and  is  revivable 
afterwards  upon  a  descent  to  two  daughters,  where  the  land 
through  which,  &c.  is  allotted  to  one;  and  the  other  land  to 
which  the  way  belonged,  is  allotted  to  the  other  sister  ;  and  this 
allotment,  without  specialty,  to  have  the  way  anciently  used,  is 
sufficient  to  revive  it;  '*  and  to  the  same  point  is  the  authority 
of  Bro.  Abr.,  title  Extinguishment,  15,  with  this  difference  only, 
that  he  adds  *'  tamen  videtur  que  est  novel  chimin." 

But,  independently  of  this  general  inference  of  intention, 

r  *764  ]       resulting  from  the  object  of  the  parties  being  *that  of  eflfecting 

a  partition,  we  think  the  intention  of  the  parties,  that  the  way 

should  pass,  is  to  be  inferred  more  particularly  from  the  frame 

and  texture  of  the  deed  itself. 

For  the  grantors  convey  to  Huxley,  the  grantee,  the  lands 
comprised  in  Park  Hall,  and  the  lands  comprised  in  Woodseaves 
House  Farm,  and  all  ways,  paths,  ''  passages,"  &c., ''  to  the  said 
several  messuages,"  lands,  and  hereditaments  *'  belonging  or  in 
any  wise  appertaining,  or  therewith  usually  held,  used,  occupied, 
or  enjoyed,  or  accepted,"  <fec.,  "  as  part,  parcel,  or  member 
thereof."  Huxley  therefore  takes,  under  the  latter  words,  the 
way  in  question,  which,  according  to  the  allegation  in  the 
pleadings,  was  held  and  enjoyed  with  Park  Hall:  and  we  can 
assign  no  object  for  which  this  way  could  have  been  granted 
to  him,  except  it  was  intended  to  pass  it  through  him  with  the 
land  itself,  upon  the  several  uses  which  are  subsequently  declared 
as  to  Park  Hall. 

Upon  the  first  head,  therefore,  we  think  the  intention  of  the 
grantors  to  pass  this  way  sufficiently  appears ;  and  that  the  only 
question  is,  whether  there  are  words  in  the  release  sufficient, 
upon  their  legal  construction,  to  pass  such  right  of  way.  Now 
the  deed  of  release,  after  describing  the  premises  intended  to 
be  conveyed  in  the  terms  before  adverted  to,  proceeds  in  the 
fiabendmn  thus :  ''To  hold  the  said  messuages  or  tenements 
called  Park  Hall  and  Park  House,  with  the  buildings,  lands, 
and  hereditaments  thereunto  belonging,  thereby  before  granted 
and  released,  and  expressed  and  intended  so  to  be,  and  every 
part  and  parcel  thereof,  with  their  and  every  of  their  appur- 
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tenances.'*  unto  the  said  Thomas  Huxley  and  his  heirs,  to  such  Jambs 
uses  as  are  therein  declared.  The  deed  then  contains  a  covenant,  plant. 
on  the  part  *of  Smallwood,  that  he  and  his  wife  would  levy  a  [  '765  ] 
fine  of  the  Park  Hall  and  Park  House  estate,  and  that  the  said 
fine  80  to  be  levied  '*  of  the  said  several  messuages  or  tenements, 
lands,  hereditaments,  and  premises  thereby  before  granted  and 
released,  or  expressed  or  intended  so  to  be,"  should  enure,  and 
that  the  said  Thomas  Huxley  and  his  heirs  should  stand  seised 
of  all  the  same  messuages  or  tenements,  lands,  hereditaments, 
and  premises,  and  every  of  them,  and  of  every  part  thereof, 
with  the  appurtenances,  to  the  several  uses,  <&c.  thereinafter 
declared  of  and  concerning  the  same  respectively,  (that  is  to 
say)  as  to,  for,  and  concerning  the  whole  of  the  said  messuages 
and  tenements  called  Park  Hall  and  Park  House,  with  the 
buildings,  lands,  hereditaments,  and  appurtenances  thereunto 
respectively  belonging,  to  the  use  of  such  person,  &c.  And  we 
think  that  the  word  ''appurtenances,*'  where  it  occurs  in  that 
part  of  the  habendum  which  relates  to  the  Park  Hall  estate,  and, 
again,  where  it  occurs  in  the  declaration  of  the  uses  of  the  fine, 
is  not  confined  to  that  which  is  in  legal  strictness  an  appur- 
tenant, such  as  an  easement,  the  enjoyment  whereof  has  never 
been  interrupted  by  unity  of  possession  or  extinguished  by  unity 
of  seisin,  but  that  it  will  let  in  and  comprehend  the  right  of 
way  which  has  been  **  usually  held,  used,  occupied  or  enjoyed  " 
with  the  Park  Hall  and  Park  House  estate,  as  above  expressed 
in  the  operative  part  of  the  deed  itself,  that  is,  the  very  way 
which  is  now  in  dispute.  The  deed  itself  forms  a  glossary  for 
the  word,  by  which  glossary  it  is  to  be  interpreted.  (See  the 
cases  to  this  point  well  collected  in  the  argument  of  counsel 
in  the  case  of  The  Marquis  of  Cholmondeley  v.  Lord  Clinton  (l).) 

It  has  been  urged  in  argument  that,  even  if  the  word  **  appur-  \  766  ] 
tenances  "  is  capable  of  receiving  a  more  enlarged  meaning  from 
the  context,  yet  the  way  in  and  over  the  lands  of  the  Woodseaves 
estate  did  not  and  could  not  pass  by  those  general  words,  for 
the  soil  itself  of  both  the  estates  passed  to  the  same  trustee. 
But  to  this  it  appears  to  us  to  be  a  sufiScient  answer,  that, 
whilst  the  Woodseaves  lands  are  conveyed  to  Huxley  to  the  use 

(1)  21  R.  R.  419  (2  B.  &  Aid.  625,  637). 
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James  of  him  and  his  heirs,  to  the  intent  that  he  may  suffer  a  common 
Plant.  recovery,  no  estate  whatever  is  conveyed  to  him  in  the  Park  Hall 
estate,  but  he  is  a  mere  releasee  to  uses  only.  And,  with  resj)eet 
to  such  releasee,  it  is  a  known  doctrine  that,  since  the  statute,  he 
takes  no  interest  whatever  in  the  land ;  that  on  his  account  it 
can  neither  escheat  nor  be  forfeited ;  nor  is  it  subject  either  to 
dower  or  curtesy  on  account  of  his  momentary  seisin.  And  we 
know  of  no  authority,  and  without  it  there  is  no  reason  for 
holding,  that  such  momentary  seisin  of  the  land  shall  o^ierate 
to  extinguish  a  right  of  way  by  unity  of  seisin. 

We  therefore  think  we  only  construe  the  deed  so  as  to  carry 
into  effect  the  manifest  intention  of  the  parties,  when  we  hold 
the  words  of  it  to  be  sufficient,  when  explained  by  the  context, 
to  carry  the  right  of  way  in  dispute  to  the  grantee  of  the  Park 
Hall  and  Park  House  estate ;  and  we  think  ourselves  justified 
in  such  construction  according  to  the  well  known  principle, 
*'  benigne  faciendae  sunt  interpretationes  chartarum,  ut  res  niagis 
valeat  quam  pereat.'* 

On  these  grounds  we  give  judgment  of  reversal. 

Judqment  ra^etsaL 


1886.  Ex  PARTE  CHAPMAN,  Esquire. 

Aifril  l.'» 
. (4  Adol.  &  Ellis,  773—774.) 

L         -I  The  Court  will  not  grant  a  criminal  information  for  calling  a  magis- 

trate a  liar,  accusing  him  of  misconduct  in  reference  to  his  having 
absented  himself  from  an  election  of  clerk  to  the  magistrates,  and 
threatening  a  repetition  of  the  same  language  whenever  such  magistrate 
came  into  the  town,  unless  there  appear  an  intention  to  provoke  a 
breach  of  the  peace. 

Sir  Jons  Campbell,  Attorney-General,  on  behalf  of  John 
Chapman,  Esquire,  a  magistrate  of  the  borough  of  Bridgewater, 
moved  for  a  rule  to  shew  cause  why  a  criminal  information 
should  not  issue  against  John  William  Trevor  and  his  son. 
The  son  had  held  the  place  of  clerk  to  the  magistrates  of  the 
borough,  up  to  February  last,  when  the  other  magistrates,  in 
Mr.  Chapman's  absence,  elected  another  person  to  fill  the  office. 
Trevor,  the  father,  subsequently  complained  in  violent  terms  to 
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Mr.  Chapman  of  the  transaction,  and  repeatedly  called  him  a  Ex  i>artc 
liar,  and,  in  the  presence  of  several  persons,  said  that  he  was 
unfit  to  be  a  magistrate,  and  added  that  he  should  hear  the 
same  every  time  he  came  into  the  town.  It  was  also  sworn  that 
Trevor,  the  son,  had  stated  that  Mr.  Chapman* had  absented 
himself  from  the  election  on  purpose. 

(Lord  Denman,  Ch.  J. :  How  could  you  frame  an  indictment 
on  these  facts  ?) 

They  would  support  a  charge  that  the  two  conspired  to  defame 
Mr.  Chapman's  character  as  a  magistrate.  There  is  at  all  events 
evidence  for  a  jury,  that  the  words  were  spoken  of  him  in  his 
character  of  magistrate ;  and  it  may,  therefore,  be  laid  as  a 
misdemeanor,  independently  of  the  conspiracy.  It  certainly  is 
not  alleged  that  there  was  an  intent  to  provoke  a  breach  of 
the  peace. 

Lord  Denman,  Ch.  J. : 

I  think  it  would  not  be  proper  to  grant  this  rule.  I  do  not 
see  my  way  clearly  enough  *to  treat  this  as  a  misdemeanor.  I  [  'TTi  ] 
recollect  a  case  where  a  rule  was  granted  for  words  spoken 
against  a  magistrate,  which  was  afterwards  discharged,  because 
they  appeared  to  be  spoken  with  reference,  not  to  his  conduct  as 
a  magistrate,  but  to  his  voting  as  an  elector  to  some  office.  In 
the  present  case  I  at  first  thought  the  tendency  of  the  words 
had  been  to  provoke  a  breach  of  the  peace. 

Pattbson  and  Coleridge,  JJ.  (i)  concurred. 

Rule  refused. 


HOPKINS  V.  JAMES  CROWE.  ibsh. 

April  16. 
(4  Adol.  &  EUis,  774—778;  S.  C.  2  H.  &  W.  21 ;  5  L.  J.  (N.  S.)  K.  B.  147 ;  

S.  C.  at  Nisi  Prius,  7  Car.  &  P.  373.)  [  774  ] 

A  hired  driver  of  a  cabriolet,  having  brought  home  the  horse  appa- 
rently much  ill-used  by  him,  the  owner's  son  (in  the  owner's  absence) 
called  in  a  policeman,  and  told  him  that  the  driver  had  ill-used  the 
horse.    The  policeman  said  that,  if  the  complainant  charged  the  driver 

(1)  Littledale,  J.  was  absent  on  the  Western  circuit. 
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Cbowe. 


Hopkins  with  cruelty  to  the  horse,  he  would  take  hini  into  custody;  the  com- 

«^  plainant  said,  "I  do;"  and  the  policeman  apprehended  the  driver, 

under  Stat.  5  &  6  Will.  IV.  c.  59,  8.  9(1). 

Held,  that  the  complainant  must  be  considered,  not  as  a  party  giving 
information  to  the  officer  in  consequence  of  which  he  was  arrested,  but 
as  a  principal  caiising  the  arrest  to  be  made;  and  that  he  was  not 
entitled  to  notice  of  aotion,  which  the  statute  requires  to  be  given  to 
persons  sued  for  anything  done  in  pui'suance  of  it. 

Trespass  for  assaulting  and  seizing  plaintiff,  compelling  him 
to  go  to  a  station-house  of  the  police,  and  imprisoning  him 
there.  Plea,  Not  guilty.  On  the  trial  before  Lord  Denman, 
Ch.  J.  at  the  sittings  in  Middlesex  after  last  Term,  it  api)eared 
that  the  defendant's  father,  Uobert  Crowe,  a  proprietor  of 
cabriolets,  had  employed  the  plaintiff  as  a  driver:  that  the 
plaintiff  one  night,  at  a  late  hour,  having  been  out  with  a 
cabriolet  and  horse  belonging  to  Bobert  Crowe,  brought  the 
horse  home  much  distressed,  and  apparently  ill-used :  that  the 
defendant,  who  was  sitting  up  (in  the  absence  of  his  father), 
[  '775  ]  called  in  a  policeman  and  said  to  him,  ***  Here  is  a  man  who 
has  brought  me  home  no  money,  and  has  ill-used  my  horse; 
I  shall  give  him  in  charge : "  that  the  policeman  said  he  could 
have  nothing  to  do  with  the  money,  but  that,  if  the  defendant 
charged  the  plaintiff  with  cruelty  to  the  horse,  he  would  take 
him  into  custody :  that  the  defendant  said,  ''I  do,"  and  the 
policeman  thereupon  took  the  plaintiff  to  the  station-house, 
where  the  defendant  charged  him  before  the  inspector  with 
ill-using  the  horse.  Sir  F.  Pollock^  for  the  defendant,  submitted 
that,  if  he  had  a  bond  ^fide  intention  to  act  under  the  statute 
5  &  6  Will.  IV.  c.  59,  sects.  2  and  9,  he  was  entitled  to  notice 
of  action  under  sect.  19  (2) :  and,  further,  that  the  acts  done  by 

(1)  £ei)ealed  by  the  Cruelty  to  Act,  be  it  further  enacted,  That  when 
Animals  Act,  1849  (12  &  13  Vict,  and  so  often  as  any  of  the  said 
c.  92),  s.  1.  But  see  s.  13  of  this  oifences  shall  happen  it  shall  and 
Act. — R.  C.  may  be  lawful  to  or  for  any  oon- 

(2)  Stat.  5  &  6  Will.  lY.  c.  59,  stable  or  other  peace  officer,  or  for 
s.  2,  imposes  penalties  (to  be  recovered  the  owner  of  any  such  cattle  or 
on  conviction  before  a  justice)  upon  animal,  upon  view  thereof,  or  upon 
persons  wantonly  and  cruelly  ill-  the  information  of  any  other  person 
treating  any  horse,  <&c.  (who  shall  declare  his,  her,  or  their 

Sect.  9  is  as  follows:  **Aud,  for  name  or  names  and  place  or  places 
the  more  easy  and  effectual  appro-  of  abode  to  the  said  constable  or 
hension  of  all  offenders  against  this      other   peace    officer),   to    seize    and 
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him  were  justified  by  sect.  9.     The  Lord  Chief  Justice  held      Hopkins 
that  the  defendant,  not  being  the  owner  of  the  horse,  was  not       crowe. 
within  the  protection  of  the  Act,  or  entitled  to  notice,  if  he  had 
directed  the  constable  to  apprehend  the  plaintiff.     His  Lord- 
ship  refused   to  put   the  question  of  ^hona  fides  to  the  jury,      [  'TTe  ] 
but   told   them   that,  if    the  defendant   had   not   directed    the 
constable  to  apprehend,  but  had  merely  given  him  information, 
he  was  entitled  to  a  verdict.     The  jury  found  for  the  plaintiff, 
damages  5/. 

Sir  F.  Pollock  now  moved,  by  permission,  for  a  rule  to  shew 
cause  why  a  nonsuit  should  not  be  entered.  The  defendant 
might  reasonably  suppose  that  he  was  acting  under  the  statute ; 
and  he  was  therefore  entitled  to  notice.  If  he  had  been  the 
owner,  he  w^ould  himself  have  been  warranted  in  apprehending 
the  plaintiff.  But  any  person  may  give  information  to  an  officer 
for  the  purpose  of  causing  an  offender  against  the  Act  to  be 
apprehended  ;  and  the  defendant,  though  not  present  at  the 
ill-usage,  was  justified,  by  what  he  saw,  in  making  a  charge 
against  the  plaintiff.  If,  in  so  doing,  he  did  not  use  sufficient 
caution  and  particularity,  he  was  still  acting  in  pursuance  of 
the  statute,  and  entitled  to  the  protection  of  notice,  even  if  he 
was  not  altogether  justified.  Pratt  v.  Hillman  (i),  where  the 
defendant,  having  proceeded  erroneously  under  the  •  Building 
Act,  14  Geo.  HI.  c.  78,  was  held  entitled  to  notice  under  that 
Act,  is  a  similar  case  in  principle. 

secure  by  the  authority  of  this  Act,  this  Act,"  fourteen  days'  notice  in 

and  forthwith  and  without  any  other  writing  of  such  action  and  the  cause 

authority  or  warrant  to  convey  any  thereof,  shall  be  given  to  the  de- 

such  offender  before  any  one  justice  fendant,  who  may  plead  the  general 

of  the  peace  within  whose  jurisdic-  issue  and  give  this  Act  and  any  other 

tion  the  offence  shall  have  been  com-  matter  in  evidence  ;  and,  if  notice  of 

mitted,  to  be  dealt  with  according  such  action  shall  not  have  been  given 

to  law."  in  manner  aforesaid,  the  jury  shall 

.Sect.     19  ♦    enacts,    that     in    all  find  a  verdict  for  the  defendant, 
actions  **  for  any  thing  done  in  pur-  (1)  4  B.  &  C.  2b9. 

suance   or   under    the   authority  of 


•  See  now  the  Public  Authorities      of    the   words    there  inserted — " 
Tnitection  Act,  1893  (o6  &  57  Vict.       intended  execution." — E.  C. 
c.  61),  8.  1.    Qiuvrt,  as  to  the  efFect 
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Hopkins  (Patteson,  J. :    The  persons  justified  by  sect.  9  of   this  Act 

c'KowE.       fti*6  a  constable  or  the  owner,  acting  upon  view  or  information 

given  as  is  there  pointed  out.     It  is  not  under  the  statute  that 

persons  are  enabled   to  give  information ;    any  one  might  do 

that,  at  common  law.) 

At  least,  if  a  party  give  it,  but  without  sufficient  particularity, 
he  is  not,  therefore,  liable  to  an  action  for  false  imprisonment. 

(Patteson,  J. :   Your  argument   would   come  this,  that  the 
action  ought  to  have  been  for  maliciously  charging  the  plaintiff.) 

[  *777  ]  The  *question  is,  whether  the  defendant  really  intended  to  act 
under  the  statute.  The  word  **  information  "  must  be  taken  in 
the  popular,  not  the  legal,  sense. 

Patteson,  J.  (i) : 

This  case  is  very  clear.  It  was  proved  that  the  defendant  not 
only  told  the  officer  something  which  he  professed  to  know,  but 
took  upon  himself  to  direct  the  officer  to  apprehend  the  plaintiff. 
He  made  the  officer  his  servant  for  that  purpose ;  and  he  is, 
therefore,  liable  in  trespass.  Then  is  he  entitled  to  the  pro- 
tection of  the  statute  ?  Section  9  of  stat.  5  *&  6  Will.  IV.  e.  59, 
extends  only  to  an  officer,  or  the  owner  of  an  animal'  ill-treated, 
acting  upon  view  or  information.  The  defendant  was  neither 
officer  nor  owner.  It  is  said,  that  he  was,  nevertheless,  entitled 
to  the  protection  of  notice,  because  he  acted  bond  fide.  But  to 
what  extent  would  such  a  rule  go  ?  For  example,  by  a  late  Act 
as  to  game,  persons  trespassmg  on  lands  may,  in  certain  cases, 
be  arrested  by  the  occupier  of  the  land  or  his  servant,  or  other 
persons  having  certain  authorities  ;  and,  in  actions  for  anything 
done  in  pursuance  of  that  Act,  notice  of  action  is  required,  and 
other  restrictions  are  imposed  (2).  According  to  the  argument 
used  to-day,  a  person  not  being  owner  or  occupier  of  the 
lands,  nor  otherwise  authorised,  but  thinking  himself  entitled 
to  act,  might  arrest  a  trespassar,  and,  if  sued,  insist  upon  the 

(1)  Littledale,  J.  was  absent.  Protection  Act,  1893  (56  &  ol  Vict. 

(2)  1  &  1>  Will.  IV.  c.  32,  sd.  31,      c.  61),  which  repeals  s.  47  of  1  &  2 
47.    [Sw  now  the  Public  Authorities      Will.  IV.  c.  32.] 
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protections  of  the  statute.     In  Pratt  v.  JliUman  (i)  the  defendant      Hopkins 
was  the  party  described   by  section  42  of  the   Building  Act,       crowe. 
14  Geo.  III.  c.  78,  and  having  the  right  to  proceed  under  that 
clause,  though  he  had  taken  a  wrong  step  ;  he  was  consequently 
entitled  to  *notice  under  section  100  of  the  same  Act.     The       [  •778  ] 
defendant   here   is   not   the   person   described   by  stat.  5  «&  6 
Will.  IV.  c.  59,  s.  9. 

Coleridge,  J. : 

It  is  not  necessary  to  infringe  upon  the  case  of  Pratt  v. 
HUlman  (i),  or  upon  many  others  which  shew  that,  where  a 
person  has  actually  proceeded  under  a  statute  giving  the  kind 
of  protection  here  claimed,  he  is  entitled  to  the  benefit  of  such 
statute,  if  he  boiid  fide  intended  to  act  in  pursuance  of  it. 
Here,  the  defendant  is  not  brought  within  the  Act.  If  he  had 
been  a  mere  informer,  sued  as  having  given  a  defective  or 
overcharged  information,  he  might  have  been  protected,  accord- 
ing to  the  argument  used  to-day :  but  he  was  a  principal, 
making  an  arrest  by  the  hand  of  the  police  officer. 

Lord  Denman,  Ch.  J. : 

I  think  that  a  verdict  contrary  to  that  given  would  have  been 
wrong.  The  words  used  by  the  defendant  were,  in  effect,  a 
direction  to  the  officer  to  arrest ;  and  the  defendant  was  not 
the  description  of  person  authorised  by  the  statute  to  arrest,  or 
entitled  to  protection  according  to  the  cases  which  have  been 
referred  to.  The  ninth  section  applies  only  to  an  owner  or 
peace-officer  himself  seeing  the  nuisance  of  cruelty  committed, 
or  having  information  of  it  from  another  person,  as  directed 
by  the  statute.  But  the  information  meant  is  not  the  kind  of 
communication  made  in  this  case:  it  is  to  be  a  substitute  for 
view.  To  say,  **  I  charge  this  person  with  cruelty  to  the  horse," 
is  giving  no  information. 

Rule  re/used. 

(1)  4  B.  &  C.  269. 
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1836  WISE  V.  CHAKLTON  (1). 

April  18.  ^    ^ 

(4  Adol.  &  Ellis,  786—791 ;  S.  C.  6  N.  &  M.  364  ;  2  H.  &  W.  49.) 

'-         -*  An  instrument  which,  in  other  resjiects,  was  a  promissory  note,  and 

had  been  properly  stamped  as  such  before  making,  contained  in  the  body 
of  it  a  memorandum  that  the  maker  had  deposited  certain  title  deeds 
with  the  payee  as  a  collateral  security.  After  it  was  made,  it  was 
stamped  with  a  proper  mortgage  stamp  on  payment  of  the  penalty. 

Held,  that  this  was  an  assignable  pi*omi88or}*  note  under  stat.  3  &  4 
Ann.  c.  9,  s.  1  (2),  and  that  it  might  be  sued  on  by  an  indorsee,  though 
the  moi*tgage  stamp  was  put  on  after  the  making,  and  though  there  was 
no  assignment  stamp. 

If  an  instrument  containing  a  mortgage  be  also  a  promissory'  note,  it 
may  still  be  stamped  with  a  mortgage  stamp,  after  the  execution, 
provided  it  has  a  promissory  note  stamp  on  it  at  the  time  it  is  executed. 

Assumpsit  by  the  indorsee  of  a  promissory  note  against  the 
maker.  The  declaration  (which  was  filed  before  the  operation 
of  the  rules  Hil.  4  Will.  IV.)  described  the  note  as  made  16th 
of  April,  1823,  in  favour  of  John  Goodwin  Johnson,  or  order, 
payable  on  demand,  with  lawful  interest,  for  value  received; 
and  indorsed  by  Johnson  to  the  plaintijBf ;  and  it  averred  a 
demand  on  2nd  of  September,  1833.  Plea,  non  assumpsit.  On 
the  trial  before  Lord  Abinger,  C.  B.,  at  the  last  Derby  Assizes, 
the  note  was  produced  ;  and  it  was  in  the  following  form  : 

''  MVIO,  16th  of  April,  1823. 

**  On  demand  I  promise  to  pay  to  Mr.  John  Goodwin  Johnson 
[  •787  j       or  order  the  sum  of   one  hundred  and  twenty  *pounds,  with 
lawful  interest  for  the  same  for  value  received  ;    and  I  have 
deposited  in  his  hands  title  deeds  to  lands  purchased  from  the 
devisees  of  William  Toplis,  as  a  collateral  security  for  the  same. 

**W.  Charlton." 

To  this  note  there  was  a  proper  promissory  note  stamp  at  the 
time  it  was  signed  by  the  defendant,  and  a  stamp  of  2/.  (the 
proper  stamp  for  a  legal  or  equitable  mortgage  of  the  amount  of 
the  note)  had  been  imposed  on  payment  of  a  penalty,  sub- 
sequently to  the  commencement  of  the  action.  It  appeared  that 
the  payee  Johnson,  and  the  plaintiff  Wise,  were  partners  as 
attorneys ;  that  the  note  had  been  prepared  by  Wise,  and  the 

(1)  See   Bills    of    Kxchaiipo   Act,  (2)  Repealed  by  the  Bills  of  Ex- 

1SS2  (4.')  &  40  Vict.  c.  ()1),  s.  Hli  (3).      change  Act,  1882.'     But  s<k»  sections 
—  K.  (  .  ;n— ;>S  and  89  of  this  Act— R.  C. 
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deeds  mentioned  in  it  left  with  him ;  but  that,  several  years        Wise 

before  the  indorsement  of  the  note  to  Wise,  he,  Wise,  had    chablton. 

delivered  back  the  deeds  to  the  defendant.     It  was  objected,  on 

the  part  of  the  defendant,  that  the  latter  stamp  was  unavailable, 

as  having  been  made  by  the  commissioners  without  authority ; 

that,  even  supposing  the  commissioners  had  authority  to  stamp  a 

promissory  note  after  it  was  made,  yet  an  assignment  stamp  was 

also  requisite  to  enable  an  assignee  to  sue  upon  this  instrument, 

and  that  it  was  an  agreement  and  equitable  mortgage,  and  not  a 

promissory  note  assignable  under  stat.  3  &  4  Ann.  c.  9,  s.  1. 

The   Lord  Chief  Baron  received  the  note   in   evidence,   but 

reserved  leave  to  move  to  enter  a  nonsuit.     The  case  went  to  the 

jury  on  some  disputed  facts  respecting  the  consideration,  and 

the  plaintiff  had  a  verdict. 

Whitehurst  now  moved  for  a  rule  to  shew  cause  why  a 
nonsuit  should  not  be  entered,  or  a  new  trial  had  *for  mis-  [  •788  j 
direction.  First,  the  commissioners  had  no  authority  to  affix 
the  2/.  mortgage  stamp  after  the  note  was  made,  if  the  instru- 
ment is  to  be  considered  a  promissory  note.  By  stat.  23  Geo.  III. 
c.  49,  s.  14,  and  stat.  31  Geo.  III.  c.  25,  s.  19,  the  paper  upon  which 
promissory  notes  are  drawn  must  be  stamped  before  the  note  is 
made.  And  by  the  latter  statute  the  commissioners  are  expressly 
prohibited  from  stamping  any  paper  &c.  upon  which  a  pro- 
missory note  shall  be  written ;  and  a  note,  not  duly  stamped,  is 
not  available  in  law  or  equity.  Stat.  37  Geo.  III.  c.  136,  s.  1, 
enables  the  commissioners  to  stamp  certain  instruments  after 
they  are  executed,  upon  the  payment  of  a  penalty;  but  that 
statute  expressly  excepts  the  paper  upon  which  promissory  notes 
may  be  written.  The  commissioners,  therefore,  had  no  authority 
to  affix  any  stamp  upon  this  paper  upon  which  a  promissory 
note  had  before  been  written.  And  sect.  5  of  the  Act  does  not 
apply  to  a  note  which,  when  made,  had  not  any  stamp  of  the 
proper  amount:  Green  v.  Davies  (i).  Butts  v.  Swann  (2).  The 
regulations  of  former  statutes  on  this  subject  are  made  applic- 
able to  the  present  Stamp  Act,  55  Geo.  III.  c.  184,  by  sect.  8  of 
that  Act.     But,  secondly,  assuming  that  the  commissioners  had 

(1)  28  E.  R.  230  (4  B.  &  0.  235).  (2)  2  Brod.  &  B.  78. 
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Wise  authority  to  affix  the  2Z.  mortgage  stamp  after  the  note  was 
Charlton,  made,  and  that  that  stamp  would  have  been  sufficient  (stat.  55 
Geo.  III.  c.  184,  sched.  part  1,  Mortgage)  if  the  payee  of  the  note 
himself  had  sued  upon  the  note,  yet,  as  the  security  has  been 
assigned  over,  an  additional  stamp  of  11.  15s.  was  necessary 
(stat.  8  Geo.  IV.  c.  117,  s.  2) ;  for  the  assignment  of  the  note  is 
C  *789  ]  an  assignment  of  the  equitable  mortgage  ^contained  in  the  note. 
Thirdly,  this  was  not  an  assignable  promissory  note,  under 
stat.  3  &  4  Ann.  c.  9,  s.  1.  It  was  an  agreement,  by  which  the 
maker  undertook  to  pay  Johnson  the  sum  mentioned  in  the  note, 
and  Johnson  undertook,  on  such  payment,  to  deliver  back  the 
deeds.  While  the  instrument  was  in  the  hands  of  the  payee,  the 
maker  was  entitled  to  require  the  re-delivery  of  the  deeds  upon 
the  payment  of  the  money,  and  was  not  bound  to  pay  if  that 
re-delivery  were  refused.  It  never  could  have  been  the  inten- 
tion of  the  parties  that,  Johnson  should  have  a  right  to  hand 
over  the  defendant's  title  deeds,  and  that  they  should  pass  from 
hand  to  hand ;  nor  could  Johnson  transfer  the  note  without  the 
deeds  ;  for  the  defendant  had  a  right  to  insist  upon  the  delivery 
of  the  deeds  from  the  person  who  had  the  note.  It  can  make  no 
difference  that  the  deeds  had  been  delivered  up  to  the  defendant 
before  the  indorsement ;  for  a  note  which  is  not  transferable  at 
the  time  it  is  made,  is  not  rendered  so  by  any  subsequent 
event  (i).  The  present  plaintiff  cannot  be  in  a  better  situation 
than  Johnson.  An  agreement  to  pay  money  on  re-delivery  of 
deeds  cannot  constitute  a  promissory  note  under  the  statute  of 
Anne,  any  more  than  a  conditional  order  to  pay  would  be  a  bill 
of  exchange  within  the  custom  of  merchants  :  the  two  securities 
are  placed  on  the  same  footing  by  the  statute. 

(LiTTLEDALE,  J. :  In  the  case  of  a  mortgage,  or  a  deposit,  the  debt 
may  be  sued  for  by  the  mortgagee  without  delivering  up  the  deeds. 

Coleridge,   J. :     How  can   a  collateral   security   fetter   the 
principal  security  ?) 

The  securities  are  given  by  the  same  instrument ;  and  the  effect 
[  •790  ]      of  the  one  is  *therefore  controlled    by  the  other.     (He    then 

(1)  HiU  V.  Hal  ford,  5  E.  E.  632  (2  Bob.  &  P.  413), 
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commented  upon  the  evidence,  and  upon  the  remarks  made  upon        wise 
it  by  the  Lord  Chief  Baron  to  the  jury.)  Chablton. 

Lord  Denman,  Ch.  J. : 

With  respect  to  the  admissibility  of  the  note  in  evidence,  if  it 
be  a  promissory  note  the  stamp  is  right.  And  there  is  nothing 
to  qualify  its  character.  There  is  only  a  memorandum  added 
of  something  else:  but  that  is  not  imported  into  the  main 
agreement. 

LiTTLEDALE,  J.  : 

This  is  an  absolute  promissory  note ;  and  there  is  no  qualifi- 
cation. There  is  a  memorandum,  that  deeds  are  deposited  as  a 
collateral  security ;  but,  as  a  note,  the  instrument  is  quite  valid 
without  a  mortgage  stamp.  Besides,  the  restriction,  which  pro- 
hibits stamping  a  promissory  note  after  it  is  made,  applies  only 
to  the  promissory  note  stamp:  the  fact  that  an  instrument, 
which,  in  the  character  of  a  mortgage,  may  be  stamped  after  it 
is  made,  contains  also  a  promissory  note,  amounts  to  nothing. 
The  meaning  of  the  Legislature  was,  merely,  that  parties  should 
not  take  their  chance  on  a  promissory  note  by  delaying  the 
stamping  till  they  wanted  to  produce  it  in  evidence  as  a  pro- 
missory note:  but  that  does  not  prevent  a  mortgage,  which 
happens  also  to  be  a  promissory  note,  from  having  a  mortgage 
stamp  put  on  after  it  is  made.  Butts  v.  Swann  (i)  was  a  very 
diflferent  case.  There  the  agreement  stamp,  put  on  after  the 
instrument  was  made,  was  held  insufiicient,  because  the  order  to 
pay  the  money  was  so  incorporated  with  the  instrument  *that  [  •79i  ] 
the  latter  could  not  be  used  without  calling  in  aid  its  operation 
as  a  promissory  note.  We  need  not  enter  into  the  question, 
whether  it  be  necessary  that  there  should  be  an  assignment 
stamp.  I  do  not  know  that  an  assignee  of  this  instrument  could 
at  law  avail  himself  of  it,  against  the  maker,  as  a  mortgage. 

Patteson,  J. : 

This  is  not  the  less  a  promissory  note,  from  its  being  also  an 
agreement  of  another  kind.     The  cases  cited  by  Mr,  Whitehurst 

(1)  2  BrcKl.  &  B.  78. 

31—2 
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Wise        apply  merely  where  there  has  been  no  promissory  note  stamp 
chablton.     before  the  making. 

Coleridge,  J. : 

If  this  be  a  promissory  note,  no  difficulty  remains.  It  is 
not  the  less  a  promissory  note,  from  a  memorandum  of  another 
kind  being  added,  importing  that  a  collateral  security  has  also 
been  given. 

The  Court  took  time  for  consideration  as  to  the  other  grounds 
of  motion ;  and  afterwards  (May  5th)  the  rule  was 

Refused. 


1836.  BAETLETT  v.  ANN  PURNELL. 

April  19. 
\—^  (4  Adol.  &  Ellis,  792—794 ;    S.  C.  6  N.  &  M.  299 ;    2  H.  &  W.  19 ;    5  L.  J. 

[  792  ]  (N.  S.)  K.  B.  169.) 

Whether  an  auctioneer  be  the  agent  of  both  purchaser  and  seller 
depends  ui)on  the  facts  of  the  particular  case. 

Therefore,  where  a  party,  to  whom  money  was  due  from  the  owner  of 
goods  sold  by  auction,  agreed  with  the  owner,  before  the  auction,  that 
the  goods  which  he  might  purchase  should  be  set  against  the  debt, 
and  became  the  purchaser  of  goods,  and  was  entered  as  such  by  the 
auctioneer,  it  was  held  that  he  was  not  bound  by  the  printed  conditions 
of  sale  which  specified  that  purchasers  shoidd  pay  a  part  of  the  price  at 
the  time  of  the  sale,  and  the  rest  on  deliver}-. 

Assumpsit  for  cattle,  and  goods,  sold  and  delivered,  and  on 
an  account  stated.  Plea,  non  assumpsit.  On  the  trial  before 
BoUand,  B.  at  the  last  Somersetshire  Assizes,  it  appeared  that 
the  cattle  and  goods  were  put  up  to  sale  by  public  auction,  under 
printed  conditions  of  sale,  according  to  which  purchasers  were  to 
pay  a  certain  per  centage  of  the  price  at  the  sale,  and  the  rest 
on  delivery :  that  the  defendant  became  the  purchaser  of  goods 
to  the  amount  of  145{.,  and  that  her  name  was  written  down  as 
such,  at  the  time  of  the  auction,  by  the  auctioneer.  The  plaintiff 
was  the  executor  of  the  late  husband  of  the  defendant,  who 
claimed  a  legacy  of  200/.  under  the  will.  The  goods  sold  bad 
been  the  property  of  the  husband.  On  cross  examination  of  the 
plaintiff's  witnesses,  it  appeared  that,  a  short  time  before  the 
sale,  the  plaintiff  told  the  defendant  that  she  might  purchase 
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goods  to  any  amount  under  200Z.,  and  that  it  should  go  towards  Bartlbtt 
the  legacy  of  2002.  This  evidence  was  objected  to,  on  the  part  pubnbll. 
of  the  piainti£f,  as  tending  to  vary  the  printed  conditions  of  sale; 
but  the  learned  Judge  received  it,  and  told  the  jury  that,  if  they 
believed  that  by  the  contract  between  the  parties  the  legacy  was 
to  be  set  against  the  price  of  the  goods,  the  claim  was  answered. 
The  jury  found  for  the  defendant :  and  the  learned  Judge  gave 
the  plaintiff  leave  to  move  to  enter  a  verdict  for  the  plaintiff 
for  145/. 

Erie  now  moved  accordingly :  [  793  ] 

The  auctioneer  was  the  agent  of  the  defendant ;  and,  by  his 
writing  down  her  name,  she  became  a  purchaser  under  the 
printed  conditions.  In  Gunnis  v.  Erhart  (i)  it  was  held  that 
declarations,  made  by  the  auctioneer  at  the  time  of  the  sale, 
could  not  be  received  for  the  purpose  of  varying  the  printed 
conditions.  Powell  v.  Edmunds  (2)  and  Shelton  v.  Lwuis  (3)  are 
to  the  same  effect. 

(Coleridge,  J. :  The  defendant  said  that  she  did  not  purchase 
at  the  sale. 

Patteson,  J. :  Your  authorities  relate  merely  to  alterations 
made  in  the  conditions  of  sale,  affecting  all  purchases  at  the 
sale :  the  question  here  is,  whether  the  purchase  was  under  the 
sale  by  auction  at  all.) 

That  cannot  be  disputed,  after  the  plaintiff's  name  has  been 
taken  down  as  highest  bidder.  The  defendant,  in  order  to 
prevent  this  from  having  the  usual  legal  effect,  should  have 
told  the  auctioneer,  at  the  time  of  the  sale,  that  she  was  not 
purchasing  under  the  conditions. 

Lord  Denman,  Ch.  J. : 

The  jury  must  be  taken  to  have  found  that  the  bargain  related 
to  the  goods  purchased  at  the  sale,  subject  to  the  opinion  of  the 
Court  whether  the  bargain  could  be  given  in  evidence.     I  do  not 

(1)  2  B,  R.  769  (1    H.  Bl.  289).  (2)  11  B.  B.  316  (12  East,  6). 

See  Jones  v.   Edney,   13  R.  B.   803  (3)  37  B.  B.  746  (2  Cr.  &  J.  411 ; 

(3  Camp.  285).  2  Tyr.  420) 
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Bahtleit  see  why  it  should  not,  as  it  took  place  before  the  auction.  The 
Pdb^eli..  objection  made  is,  that  the  auctioneer  took  down  the  defendant's 
name  at  the  sale.  No  doubt  an  auctioneer  may  be  agent  for 
both  parties :  but  here  the  bargain  was,  that  what  the  defendant 
should  buy  was  to  be  set  off  against  the  legacy.  We  do  not 
overrule  the  former  cases;  but  we  consider  them  inapplicable. 
[  •794  ]  The  auctioneer  is  not,  ex  ri  terminiy  agent  for  both  *partie8 : 
that  depends  upon  the  facts  of  the  particular  case. 

LiTTLEDALE,  J.  : 

Goods  are  put  up  to  auction;  and  a  person  to  whom  200/. 
is  due  agrees  to  purchase,  on  the  terms  of  the  price  being  set 
against  the  debt,  and  goes  to  the  auction  in  pursuance  of  this 
special  agreement.  It  is  said  that  the  auctioneer  is  her  agent : 
but  it  does  not  appear  that  he  was  so  here.  He  put  her  name 
down ;  but  the  auctioneer  must  do  so ;  he  gives  a  bond  to  the 
commissioners  of  excise  conditioned  for  his  accounting  for  the 
duty.  Then  the  sale  to  the  defendant  was  exempted  from  the 
general  conditions  of  the  sale ;  and  she  was  entitled  therefore  to 
set  off  the  legacy. 

Patteson,  J. : 

We  do  not  infringe  upon  former  cases  by  refusing  to  grant 
this  rule.  When  a  party  purchases  under  conditions  of  sale,  he 
cannot  give  evidence  to  vary  the  contract.  But  here,  properly 
speaking,  the  defendant  does  not  so  purchase.  The  bargain  is 
made,  subject  to  the  original  contract  as  to  the  payment. 

Coleridge,  J. : 

The  point  suggested  by  Mr.  Eric  does  not  arise  upon  the  facts. 
The  question  is,  whether  the  defendant  bought  at  all  at  tliis 
auction.  If  she  did,  there  must  be  a  verdict  against  her,  as  the 
record  stands :  but  the  jury  were  right  in  saying  that  she  did 
not.  The  conversation  was  good  evidence  of  that :  she  was  to 
take  the  goods;  but  they  were  to  be  reckoned  at  the  highest 
price  bidden  for  them.  The  auctioneer  wrote  the  name  down ; 
but  that  was  merely  the  necessary  way  of  fixing  such  price. 

Rule  refused. 
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LAY  V.  LAWSON.  im. 

Ajjril  19. 
(4  Adol.  &  ElHs,  795—798.)  

r  795 1 
Declaration  complained  that  defendant  published  an  advertisoment  in         l     •  j 

a  newspaper,  stating  that  a  capias  had  issued  against  plaintiff,  and  that 

it  had  been  impracticable  to  take  him,  and  offering  a  reward  for  such 

information  to  be  given  to  the  sheriff's  officer  as  would  enable  him  to 

take  plaintiff;  innuendo  that  plaintiff  was  in  indigent  circumstances, 

incapable  of  paying  the  debt,  and  keeping  out  of  the  way  to  avoid  being 

served  with  process.     Plea,  that  a  capias  had  been  issued,  indorsed  for 

baU,  and  delivered  to  the  sheriff ;  that  defendant  had  kept  out  of  the 

way  to  avoid  being  taken ;  that  the  sheriff^s  officer  had  been  unable  to 

take  him ;  and  that  defendant  had  published  the  advertisement,  at  the 

request  of  the  party  suing  out  the  writ,  within  four  calendar  months 

of  the  date  of  the  writ,  to  enable  the  sheriff  and  his  officer  to  arrest. 

Held,  a  justification. 

Case  for  libel.  The  first  count  stated  that  the  plaintiff  was  the 
keeper  of  an  hotel,  and  that  the  defendant  printed  and  published 
in  the  Times  newspaper  a  certain  false  &c.,  of  and  concerning 
the  plaintiff,  as  follows :  ''  Mr.  Joseph  Lay ''  (the  innuendoes 
identifying  this  name  with  the  plaintiff  throughout).  ^*  Whereas 
a  writ  of  capias  dated  the  ISth  day  of  June  last  has  been 
issued  against  Mr.  Joseph  Lay,  late  of  No.  81,  Edgware  Boad, 
hotel-keeper,  but  it  has  hitherto  been  impracticable  to  effect  a 
caption,  a  reward  of  5Z.  will  be  paid  to  any  person  who  will 
give  such  information  to  Mr.  Selby,  sheriff's  oflBcer,  of  No.  81, 
Chancery  Lane,  as  shall  enable  him  to  take  the  said  Joseph  Lay. 
The  reward  will  only  be  paid  on  the  caption  being  made."  The 
libel  was  then  further  set  out,  describing  the  person  of  the 
plaintiff,  and  the  following  innuendo  was  added;  'thereby  then 
meaning  that  the  plaintiff  was  in  bad  and  indigent  circumstances, 
and  incapable  of  paying  his  just  debts,  and  that  he  was  keeping 
out  of  the  way  in  order  to  avoid  being  served  with  process  for 
debt."  The  second  count  stated  the  libel  to  be  in  the  form  of 
and  as  an  advertisement. 

Fleas,  1.  Not  guilty.  2.  That  heretofore,  and  before  the 
time  &c.,  to  wit,  &c.,  one  Henry  Cleeve,  according  to  the  form 
&c.,  had  sued  and  prosecuted,  out  *of  the  Court  of  Common  [  '796  ] 
Fleas  in  the  county  of  Westminster,  a  certain  writ  of  our  Lord 
the  King  called  a  writ  of  capias  against  the  plaintiff,  directed 
to  the  Sheriff  of  Middlesex,  and  dated  &c.,  by  which  writ  our 
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Lay  said  Lord  the  King  commanded  the  said  sheriff  &c.  (setting  out 
Lawson.  the  capias) ;  which  said  writ  afterwards,  and  before  the  delivery 
thereof  to  the  said  sheriff  to  be  executed  as  is  hereinafter  men- 
tioned, to  wit  on  &c.,  was  marked  and  indorsed  for  bail  for  80/. 
by  aflSdavit,  according  to  the  form  Ac,  and  which  writ  so 
indorsed,  afterwards,  to  wit  on  &c.,  was  delivered  to  Alexander 
Baphael,  Esq.,  and  John  Illidge,  Esq.,  who  then  and  from 
thence  until  and  at  the  time  &c.  were  sherijBf  of  the  said  county 
of  Middlesex,  in  due  form  of  law  to  be  executed ;  that  afterwards, 
and  before  &c.,  to  wit,  on  the  day  and  year  last  aforesaid,  and 
from  thence  continually  afterward  until  the  times  of  the  commit- 
ting &c.,  the  plaintiff  hid  and  concealed  hiiiiself.  and  kept  out  of 
the  way,  in  order  to  avoid  being  taken  and  arrested  by  the  sheriff ; 
and  thereby  the  plaintiff  did,  for  and  during  all  that  time, 
hinder  and  prevent  the  said  sheriff  from  taking  and  arresting 
him  upon  and  by  virtue  of  the  said  writ  at  the  suit  of  the  said 
H.  C.  for  the  cause  aforesaid,  although  the  said  A.  B.  and  J.  L, 
as  such  sheriff,  did  during  that  time  use  and  employ  all  necessary 
means  &c.  in  that  behalf ;  that  the  writ  of  capias  in  this  plea 
mentioned,  and  the  writ  of  cajiias  in  the  said  supposed  libels 
respectively  mentioned,  are  respectively  the  same  writ  and  not 
other  &c.  And  that,  the  plaintiff  remaining  and  continuing  so 
concealed  as  aforesaid,  and  the  said  sheriff  being  and  remaining 
wholly  unable  to  find  out,  or  take,  or  arrest  him  the  plaintiff 
[  'TQ?]  under  the  said  writ  as  aforesaid,  the  *defendant,  at  the  request 
of  George  Stephen,  the  attorney  of  and  for  the  said  Henry 
Cleeve  in  that  behalf,  and  in  order  to  enable  the  said  sheriff  and 
Philip  Selby,  then  being  bailiff  of  the  said  sheriff  in  that  behalf, 
and  the  same  person  as  is  named  and  described  as  Mr.  Selby  in 
the  said  supposed  libels,  to  take  and  arrest  the  said  plaintiff  under 
and  by  virtue  of  the  said  writ,  did,  afterwards  and  within  four 
calendar  months  from  the  date  of  the  said  writ,  including  the 
day  of  such  date,  to  wit  at  the  said  several  times  when  &c.,  print 
and  publish  «&c.,  as  he  lawfully  &c.  Verification.  Replication, 
de  injuria,  and  issue  thereon. 

On  the  trial  before  Lord  Denman,  Ch.  J.  at  the  Middlesex 
sittings  after  Hilary  Term  last,  a  verdict  was  found  for  the 
plaintiff  on  the  first  issue,  and  for  the  defendant  on  the  second. 
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Theaiger  now  moved  (i)   for  a  rule   to   shew  cause  why         Lay 
judgment   should   not  be  entered   for  the  plaintiff  non      lawbon. 
obstante  veredicto : 

The  second  plea  shews  no  justification.  On  the  trial,  the 
defendant's  counsel  cited  Delany  v.  Jones  (2),  which  was  an 
action  for  a  libel  contained  in  an  advertisement,  and  where 
Lord  Ellenborough  is  reported  to  have  said,  *'  That  though  that 
which  is  spoken  or  written  may  be  injurious  to  the  character  of 
the  party,  yet  if  done  bona  fide,  as  with  a  view  of  investigating 
a  fact,  which  the  party  making  it  is  interested  in,  it  is  not 
libellous"  (3).  But  the  Lord  *Chief  Justice,  on  the  trial  of  [•798] 
this  cause,  doubted  the  law  laid  down  in  that  case;  and  said 
that  he  was  not  prepared  to  hold  that  bona,  fides  was  the  only 
question,  or  that  the  right  contended  for  existed,  except  for  the 
purposes  of  public  justice ;  and  that,  if  that  were  so,  every 
private  transaction  might  be  publicly  inquired  into  by  means 
of  a  newspaper. 

Lord  Denman,  Ch.  J. : 

I  do  not  know  that  I  meant  to  say  that  the  right  existed,  even 
in  the  case  of  a  public  charge;  nor  do  I  know  that  that  is 
necessary  for  Lord  Ellenborough's  view.  The  libel  in  the  case 
cited  was  inferential  only.  I  have  great  doubt  whether,  there, 
the  interest  which  the  wife  had  in  the  inquiry  could  justify  the 
offering  a  reward  in  a  newspaper. 

Littlbdale,  J. : 

And  this  is  a  reward  for  the  furtherance  of  a  civil  suit 
only. 

The  Court  at  first  granted  the  rule  ;  but  afterwards  (April  21), 
the  Court  said  that  they  felt  doubtful  whether  it  should  be 
granted,  intimating  a  distinction  between  justifying  on  account 
of  the  cause  of  publication,  and  justifying  by  averring  the  truth 

(1)  Before  Lord  Denman,  Ch.  J.,  the  malice,  as  there  was  only  a  plea 
littledale,  Patteson,  and  Coleridge,  of  not  guilty.  See  the  judgment 
JJ.  of    HoLROYD,    J.    in    Fairman    v. 

(2)  4  Eap.  191.  /*r«,  24  R,  R.  App.  516  (5  B.  &  Aid.  t 

(3)  The  question  in  that  case  was,  645,  646). 
whether  proof  of  the  facts  negatived 
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LAY         of  all  the  facts  stated:  and  in  the  same  Term  (May  5),  his 

Lawson.      Lordship  said  that  the  Court  thought  the  second  plea  contained 

a  defence,  and  that,  as  the  whole  of  it  was  proved,  there  must 

be  no  rule. 

Rule  refused. 


JONES  V.  REYNOLDS. 

1836. 
April  20.         (-1  Adol.  &  Ellis,  805—809 ;  8.  C.  6  N.  &  M.  441 ;  at  N.  P.  7  C.  &  P.  335.) 

P  j.^_  -J  A.  agreed  with  B.  to  take  a  lease  of  H.'e  iron  ore  at  N.  for  forty  years, 

at  a  certain  rent,  engaging  to  work  the  several  veins  of  ironstone,  lime- 
stone, &c.,  in  certain  stipulated  proportions;  and  B.  agreed  to  grant 
such  lease : 

Held,  that  by  this  agreement  B.  took,  not  a  mere  license,  but  a  right 
constituting  a  hereditament  within  stat.  11  Geo.  II.  c.  19,  s.  14,  in 
resi)ect  of  which  A.  might  sue  him  for  use  and  occupation. 

Assumpsit  for  use  and  occupation  of  land,  and  veins  of  iron- 
stone, limestone,  ore,  and  minerals,  with  the  appurtenances. 
Fleas,  the  general  issue,  and  Statute  of  Limitations.  On  the 
trial  before  Coleridge,  J.  at  the  last  Spring  Assizes  for  Glamor- 
ganshire, the  plaintiflF  proved  the  following  agreement,  drawn  up 
in  the  form  of  letters  between  the  plaintiff  and  defendant : 

"  Swansea,  21st  February,  1825. 

**Dbar  Sir, 

**  I  shall  be  happy  to  take  a  lease  of  your  iron  ore  at  Newton 

at  the  royalty  of  1«.  per  ton ;  and  I  will  engage  to  work  the 

several  veins  of   ironstone,  limestone,  ore,  and  manganese   in 

such  relative  proportions  as  that  the  average  produce  of  iron 

shall  not  exceed  the  usual  average  of  the  common  ores  of  South 

Wales,  which  I  believe  to  be  about  40  per  cent. ;  the  term  to  be 

forty  years  from  the  24th  of  June  next,  and  the  sleeping  rent 

150/.  per  annum  ;  the  lease  to  be  voidable  on  the  part  of  the 

lessee  by  giving  six  months'  notice,  and  paying  one  year's  rent  as 

a  fine,  if  given  within  the  first  two  years,  and  500/.  as  a  fine,  if 

the  lease  be  terminated  by  the  lessee  at  any  subsequent  time ; 

[  •806  ]       the  relative  proportions  of  the  iron  ores  in  weight,  to  be  *worked 

together,  to  be  ascertained  by  a  competent  person.     I  am,"  &c. 

**  J.  Reynolds. 
**To  Calvert  Kichard  Jones,  Esquire." 
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**  I  agree  to  the  terms  contained  in  your  letter,  copied  on  the        Jones 

other  side,  and  shall  be   ready   to  grant  a  lease  conformable     Reynolds. 

thereto  from  myself  and  all  other  proper  jmrties  whenever  you 

require  me. 

**  Calvert  Eichard  Joneb. 
"  John  Reynolds,  Esquire.'' 

The  plaintifiF  also  put  in  the  following  notes,  written  upon  the 
respective  parts  of  the  former  agreement  by  the  plaintiff  and 
defendant : 

''  Memorandum,  4th  April. — I  propose  to  take  a  lease  of  the 

minerals  above   described,    lying  in   the  lands   of   which   you 

are  joint  proprietor  with  Colonel  Knight,  on  the  terms  above 

mentioned  for  your  exclusive  property. 

"  John  Reynolds.*' 

"  I  agree  to  let  to  Mr.  Reynolds  a  lease  of  my  joint  property 

on  the  same  terms  I  have  granted  him  a  lease  of  my  independent 

property,  commencing  at  the  same  time,  and  paying  the  same 

sleeping  rent,  and  the  same  royalty  per  ton. 

"  C.  R.  Jones." 

Evidence  was  then  given  to  shew  an  actual  use  and  occu- 
pation. Coleridge,  J.  expressed  a  doubt  whether  the  interest 
vested  in  the  defendant,  by  these  agreements,  was  of  such  a 
nature  that  an  action  of  use  and  occupation  could  be  grounded 
upon  it ;  and  he  referred  to  Doe  d.  Hanley  v.  Wood  (i).  Leave 
was  given  to  *move  to  enter  a  nonsuit  on  this  point,  and  the  [  •807  ] 
plaintiff  had  a  verdict. 

John  Evans,  in  this  Term,  moved  accordingly  (2) : 

Nothing  was  granted,  by  this  agreement,  that  could  be  the 
subject  of  an  action  for  use  and  occupation.  The  defendant  had 
merely  a  licence  to  take  minerals,  not  a  grant  of  the  subsoil. 
He  could  not  have  maintained  ejectment :  Doe  d.  Hanley  v. 
Wood(i).     As  was  observed  there  the   agreement,  instead   of 

(1)  21  R.  R.  469  (2  B.  &  Aid.  724).  use  and  occupation  was  iiraufficient, 

(2)  April  16tb.  Before  Lord  Den-  and  on  account  of  misdirection ;  but 
man,  Ch.  J.,  Patteson  and  Coleridge,  it  is  uunecossar}^  to  notice  these 
JJ.     lie  also  moved  for  a  new  trial,  points  further. 

on  the  ground  that  the  evidence  of 
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JoNEB  granting  all  the  ores,  metals,  or  minerals  that  were  then  existing 
Retkolds.  within  the  land,  grants  only  such  parts  of  them  as  should  be 
found  within  the  limits,  upon  exercise  of  the  power  given  by  the 
agreement  to  search  for  and  get  the  ore ;  the  grantee  had  no 
estate  or  property  in  the  land  itself,  or  in  any  part  of  the  ore 
ungot.  ''That  is  no  more  than  a  mere  right  to  a  personal 
chattel,  when  obtained  in  pursuance  of  incorporeal  privileges 
granted  for  the  purpose  of  obtaining  it."  It  makes  no  difference 
whether  the  chattel  be  in  the  land  or  upon  it :  if  the  grant  had 
been  of  500  tons  of  paving  stones  lying  on  the  land,  no  action 
for  use  and  occupation  would  have  lain  for  either  the  close  or 
the  stones.     This  is  the  same  case. 

(Lord  Denman,  Ch.  J. :  The  action  is  given  by  stat.  11  Geo.  II. 
c.  19,  8.  14,  in  respect  of  *'  lands,  tenements,  or  hereditaments.") 

The  right  in  question  comes  within  none  of  those  terms.  It 
is  merely  a  right  to  go  upon  land  and  fetch  away  a  personal 
chattel. 

[  '808  ]  (Lord  *Dbnman,  Ch.  J. :  The  agreement  here  is  expressly  to 

grant  a  lease.) 

The  lease,  if  granted,  would  have  been  only  equivalent  to  the 
licence  in  Doe  d.  Hanley  v.  Wood  (i).  The  defendant  would  have 
only  so  much  of  the  ore  as  he  could  work  out,  the  rest  remaining 
the  property  of  the  grantor. 

(Pattbson,  J. :  The  same  might  be  said  as  to  the  lease  of  an 
open  mine.) 

Ejectment  lies  for  an  open  mine ;  but  that  has  buildings  and 
other  works,  which  may  properly  be  the  subject  of  such  an 
action  (2).     Here  nothing  of  that  kind  was  granted. 

(Lord  Denman,  Ch.  J. :    The  defendant  must  have  had  the 
occupation  of  some  land  for  the  purposes  of  this  grant.) 

The  same  argument  might  have  been  used  in  Doe  d.  Hanley 
V.  Wood  (1). 

(1)  21  E.  R.  469  (2  B.&  Aid.  724).      Alderwii,  \  M.  &  W.  210;   T>t.  & 

(2)  See  DiH'  d.  Earl  of  Falmouth  v.       Gr.  543. 


VOL.  XLiii.  t     1836.     K.  B.     4  AD.  &  EL.  808—809.  498 

(Pattbson,  J. :    The    landlord    here   is    in   the   situation   of        Jones 
the  owner  of  a  mine  granting  the  whole  pit.      He   excludes     kbyn'olds. 
him^lf.) 

Cur.  adv.  vxdt. 

Lord    Denman,  Ch.   J.  now  delivered    the  judgment    of    the 
Court : 

The  first  point  raised  on  the  motion  for  a  new  trial  was, 
whether  the  right  to  take  minerals  can  be  the  subject-matter  of 
use  and  occupation.  If  it  may,  having  been  expressly  demised, 
though  not  by  deed,  the  action  is  maintainable  within  the 
statute  11  Geo.  II.  c.  19.  The  doubt  which  occurred  to  my 
brother  Coleridge  on  the  trial  arose  from  Doe  d.  Hanley  v. 
WoiHl(\),  where  this  Court  thought  ejectment  would  not  lie 
for  the  premises  there  sued  for,  relying  on  various  reasons 
for  that  opinion.  One  of  these  was,  that  the  terms  of  the 
indenture  did  not  amount  to  a  *grant  of  anything  for  which  [  '^oo  ] 
ejectment  lies,  but  merely  to  a  permission  to  search  and  dig 
for  ore.  But  it  does  not  seem  to  follow  that  that  permission 
actually  demised  and  actually  exercised  would  not  be  a  heredita- 
ment enjoyed  by  the  lessee ;  a  hereditament  being  (in  Lord 
Coke's  well  known  words,  Co.  Litt.  6a)  "whatsoever  may  be 
inherited,"  "  be  it  corporeal  or  incorporeal,  real,  or  personal,  or 
mixed ;  "  and  the  statute  gives  this  form  of  action  for  every 
hereditament  enjoyed. 

The  evidence  of  use  and  occupation  appears  to  us  not  only 
sufficient,  but  unusually  strong. 

Rtde  refused. 


LEWIS   V.   LADY  PARKEK(2).  /s^f- 

ApT^l  21. 
(4  Adol.  &  Ellis,  838—840;  S.  C.  6  N.  &  M.  294 ;  5  L.  J.  (N.  S.)  K.  B.  170.) 


Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  exchange.  Plea, 
that  the  bill  was  an  accommodation  bill,  indorsed  to  plaintiff's  indorser 
for  the  purpose  of  its  being  discoimted  for  defendant's  use ;  that  it  was 
indorsed  to  plaintiff  in  fraud  of  defendant,  and  that  plaintiff  took  the 

(1)  21  R.  B.  469  (2  B.  &  Aid.  724).      (45   &   46   Vict.   c.   61),    s.    36   (4). 

(2)  See  Bills  of  Exchange  Act,  1882      — R.  C. 
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R.R. 


Lewis 

r. 

Lady 

Parker. 


bill,  by  such  indorsement,  after  it  was  due.  Explication,  that  the  bill 
was  indorsed  to  plaintiff  before  it  became  due,  he  not  knowing  the 
premises,  without  this,  that  plaintiff  took  it  after  it  was  due.  Issue 
thereon : 

Held,  that,  at  the  trial,  it  lay  on  the  defendant  to  begin,  by  proving 
that  the  bill  was  due  when  indorsed. 

Assumpsit  against  defendant  as  acceptor  of  a  bill  of 
exchange,  drawn  by  Miles,  payable  to  his  order,  and  indorsed 
by  him  to  Elkins,  who  indorsed  to  plaintiff.  Also  on  an 
account  stated.  Plea,  that  Miles  drew,  and  defendant  accepted, 
the  bill  for  the  accommodation  of  defendant,  and  that  Miles 
might  get  it  discounted  and  thereby  raise  money  for  her 
use,  and  without  any  value  or  consideration  given  by  Miles 
for  her  acceptance;  that  Miles  indorsed  to  Elkins,  without 
having  received  any  consideration,  and  for  the  purpose  afore- 
said; that  Elkins  received  the  bill  for  the  purpose  of  dis- 
counting it,  but  did  not  do  so,  nor  did  he  pay  defendant  or 
Miles  any  money  on  account  of  the  bill,  or  otherwise  give 
defendant  or  Miles  any  value  or  consideration  for  the  same, 
and,  on  the  contrary,  the  said  Elkins,  having  notice  of  all  the 
premises,  indorsed  the  bill  to  plaintiff  in  fraud  of  defendant : 
and,  further,  that  plaintiff  took  the  bill  by  indorsement  from 
Elkins  after  it  became  due,  viz.  on  &c.  Verification.  There 
were  two  other  pleas,  not  material  to  the  point  decided. 

Beplication,  that  Elkins  indorsed  the  bill  to  plaintiff  before  it 
became  due,  plaintiff  not  knowing  the  premises  *in  the  said 
plea  mentioned;  without  this,  that  plaintiff  took  the  bill  by 
indorsement  from  Elkins,  after  it  had  become  due.  Conclusion 
to  the  country.  Similiter.  On  the  trial  before  Williams,  J.,  at 
the  sittings  in  Middlesex  during  this  Term,  it  became  a  question 
whether,  upon  these  pleadings,  the  plaintiff  was  bound,  in  the 
first  instance,  to  shew  that  the  bill  was  indorsed  before  it  was 
due,  or  the  defendant  to  shew  that  it  was  indorsed  after  having 
become  due.  The  learned  Judge  held  that  the  onus  lay  on  the 
defendant ;  and,  no  evidence  being  offered  on  her  part,  the 
plaintiff  had  a  verdict. 


Barstow  now  moved  for  a  new  trial   on   the  ground  of 
misdirection.     *     *     * 
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Lord  Denman,  Ch.  J. :  Lewis 

r. 

Lady 
Parkeb. 

[  840  ] 


No  case  in  point  has  been  cited;    tliere  must   therefore   be         Lady 
,  Parkeb. 

no  rule. 


Littledale,  Patteson,  and  Coleridge,  JJ.  concurred. 

Rule  refused. 

MORRIS  V.  DIXON.  i83«. 

April  25. 

(4  Adol.  &  EUifi.  845—849 ;    S.  C.  6  N.  &  M.  438 ;   2  H.  &  W.  57 ;    5  L.  J.  ^ 

(N.  S.)  K.  B.  155.)  [  846  ] 

Under  Lord  Tenterden's  Act,  9  Geo.  IV.  c.  14,  s.  8,  the  following 
memorandum,  '*I  acknowledge  to  owe  M.  36/.,  which  I  agree  to  pay 
him  as  soon  as  my  circumstances  will  permit,"  is  exempt  from  sttunp 
duty,  as  a  writing  made  necessary  by  that  statute,  provided  it  be  put  in 
for  the  mere  purpose  of  barring  the  Statute  of  Limitations,  the  debt 
itself  being  proved  by  other  evidence. 

Assumpsit  for  money  lent,  and  on  account  stated.  Pleas, 
1.  The  general  issue.  2.  That  defendant  did  not  promise 
within  six  years.  Issues  were  joined  on  both.  The  particular 
of  demand  was  for  cash  lent,  principally  in  1824.  On  the  trial 
before  Vaughan,  J.  at  the  Chester  Summer  Assizes,  1834,  some 
evidence  was  given  as  to  the  contracting  of  the  debt;  and  it 
appeared  that  the  last  advance  made  by  the  plaintiff  to  the 
defendant  was  in  August,  1826.  The  only  evidence  of  an 
acknowledgment  by  the  defendant  within  six  years  before  the 
commencement  of  the  action  was  the  following  memorandum 
given  by  him  to  the  plaintiff: 

"  Chester,  June  30th,  1832. 

''  I  acknowledge  to  owe  Mr.  James  Morris  of  Bolton  the  sum 

of  86/.  which  I  agree  to  pay  him  as  soon  as  my  circumstances 

will  permit  me  so  to  do. 

**JoHN  Dixon." 

Evidence  was  given  to  shew  the  defendant's  ability  to  pay  at 

the  time  when  the  action  was  brought.     For  the  defendant,  it 

was  objected  that  this  paper  ought  to  have  had  an  agreement 

stamp,  as  an  agreement,  or  as  a  note  payable  on  a  contingency 

and  not  to  bearer  or  order,  within  the  first  head  (i)  of  exemptions 

(1)  Omitted  (probably  as  super-  Act,  1891  (54  &  55  Vict.  c.  39).— 
fluous)  in  the    schedule  to    Stamp      R.  C. 
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Morris  in  stat.  65  Geo.  III.  c.  184,  ached,  part  1,  tit.  Promissory  Note. 
Dixon.       ^^^  learned  Judge  gave  leave  to  move  to  enter  a  nonsuit  on  this 

point ;  and  the  plaintifiF  had  a  verdict  for  36/.  John  Jervis  in 
[  •846  ]       the  next  Term  moved  according  to  the  *leave  reserved ;  and  he 

cited  Smitii  v.  Ni/jhtingale  (i),  and  (comparing  the  instrument  to 

a  coffnovit)  Ames  v.  HiU  (2)  and  Reardon  v.  Swahy  (3).    A  rule  nisi 

was  granted. 

Cottingham  and  Coupling  now  shewed  cause : 

No  stamp  was  necessary.  This  was  not  an  agreement,  but 
a  mere  acknowledgment,  and  therefore  admissible  in  evidence 
without  a  stamp:  Fisher  v.  Leslie  (4),  Israel  v.  Israel  (5),  MuUetf 
V.  Hnchmm{e),  Langdon  v.  Wilson  (7).  It  contains  no  promise 
but  such  as  the  law  would  imply  from  the  acknowledgment. 

(LiTTLKDALE,  J.  I  The  pi'omise  here  is  not  that  which  the  law 
would  imply ;  it  is  to  pay  when  the  party  is  able.  It  renders 
proof  of  ability  necessary  on  the  plaintifiF 's  part. 

Patteson,  J. :  Ought  not  you  to  have  declared  specially,  on 
a  qualified  promise  to  pay  ?) 

The  judgment  of  the  Court  in  Tanner  v.  Sinirt  (8)  seems  to 
intimate  that  that  would  be  the  proper  form;  but  this  point 
was  not  taken  at  the  trial.  The  plaintifif  here  is  no  party  to 
the  instrument ;  it  does  not  bind  him  to  wait  for  his  money. 
There  is  not  the  mutuality  which  is  necessary  to  an  agreement. 
In  Green  v.  Gray  (9)  a  cognovit,  containing  a  promise  by  the 
defendant  to  bring  no  writ  of  error,  &c.,  and  to  take  no 
advantage  of  the  cognovit  having  been  given  before  declaration, 
was  held  not  to  require  a  stamp,  there  being  no  mutual  agree- 
ment. In  Lees  v.  Whitcomb  (lo)  a  written  undertaking  by  a 
servant  to  remain  with  her  mistress  to  learn  a  trade  was  held 
not  to  be  a  binding  agreement  within  the  Statute  of  Frauds, 
[  ♦847  ]  because  it  contained  no  *engagement  on  the  mistress's  part. 
By  sect.  8  of  stat.  9  Geo.  IV.  c.  14  (for  rendering  a  written 

(1)  20  R.  R.  694  (2  Stark.  375).  (6)  7  B.  &  C.  639. 

(2)  2  Bos.  &  P.  150.  (7)  7  B.  &  C.  640. 

(3)  4  East,  188.  (8)  30  R.  R.  461  (6  B.  &  C.  603). 

(4)  1  Esp.  426.  (9)  1  Dowl.  P.  0.  350. 

(5)  10  R.  R.  737  (1  Camp.  499).  (10)  30  R.  R.  539  (5  Bing.  34). 
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memorandam  necessary  to  the  validity  of  certain  promises)  it  is       Morris 
enacted  "  That  no  memorandum  or  other  writing  made  necessary       dixon. 
by  this  Act  shall  be  deemed  to  be  an  agreement  within  the 
meaning  of  any  statute  relating  to  the  duties  of  stamps."     This 
was  a  memorandum  made  necessary  by  the  Act,  sect.  1,  to  take 
the  debt  in  question  out  of  the  Statute  of  Limitations. 

J.  Jervis,  contra: 

The  Statute  of  Limitations  had  not  attached  when  this  paper 
was  given.  There  is  no  proof  that  it  was  given  to  prevent  the 
operation  of  the  statute ;  it  may  have  been  an  original  promise, 
and  so  not  within  Lord  Tenterden's  Act,  9  Geo.  IV.  c.  14.  And,  if 
it  was  executed  for  the  purpose  of  barring  the  statute,  it  may  be 
assumed  that  the  parties  were  stating  an  account  together,  and 
that,  by  consent,  a  writing  in  the  words  here  used  was  signed  in 
order  that  the  statute  might  not  run.  Then  it  is  an  agreement. 
Or  the  case  may  be  put  thus :  leaving  out  the  words,  ''  as  soon 
as  my  circumstances  will  permit  me  to  do  so,'*  this  is  a  promissory 
note :  with  the  addition  of  those  words,  it  is  a  promise  within  the 
Stamp  Act.  The  object  of  Lord  Tenterden's  Act  was  to  exclude 
loose  verbal  expressions  which  had  formerly  been  relied  upon  as 
barring  the  statute,  providing,  at  the  same  time,  that  parties 
should  not  be  subjected  to  a  new  burden  of  stamp  duty.  It  does 
not  follow  that,  if  that  is  put  into  writing  which  before  the  statute 
would  have  required  a  stamp,  the  stamp  shall  no  longer  be 
requisite.  In  Williamson  v.  Bennett  (i)  an  instrument  signed  by 
the  defendants,  *acknowledging  that  they  had  received  of  the  [  *848  ] 
plaintiffs  200Z.  in  three  drafts  payable  to  the  defendants  at 
certain  periods,  which  they  promised  to  pay  to  the  plaintiffs 
with  interest,  was  held  to  be  a  special  agreement;  yet  the 
reasons  against  that  construction  were  very  like  those  which 
occur  in  the  present  case. 

(LiTTLBDALB,  J. :  The  clause  exempting  from  stamp  duty 
seems  nugatory,  unless  the  Act  was  meant  to  apply  where 
words  of  agreement  were  used;  because  in  other  cases,  even 
independently  of  the  Act,  no  stamp  would  be  requisite.) 

(I)  2  Camp.  417. 
R.R. ^VOL.  XLIII.  32 
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Morris      Perhaps  the  clause  was  inserted  from  excess  of  caution.   According 
Dixon.       to  the  argument  now  used,  any  agreement  for  payment  of  a  debt 
might  be  exempted  from  stamp  duty,  on  the  suggestion  that  it 
was  intended  to  bar  the  Statute  of  Limitations. 

Lord  Dbnman,  Ch,  J. : 

I  thought,  at  first,  that  there  had  been  no  evidence  in  the  case 
respecting  the  debt  besides  this  document,  which  certainly  is 
an  agreement,  and,  under  other  circumstances,  would  require 
a  stamp.  But'  there  was  other  evidence  of  the  debt.  This 
evidence,  therefore,  comes  within  the  eighth  section,  which 
enacts,  that  no  memorandum  or  other  writing  ''made  necessary 
by  this  Act"  shall  be  deemed  an  agreement  within  any  of  the 
Stamp  Acts.  The  Act  points^  out  no  particular  form  of  memo- 
randum or  writing  as  necessary ;  but  I  think  it  cannot  be  said 
that  the  instrument  in  question  is  not  a  writing  of  that  quality 
which  the  statute  makes  necessary. 

LiTTLEDALB,    J.  : 

The  undertaking  here  is  in  a  qualified  form ;  but  still  it  is  the 
promise  which  is  relied  upon  for  the  purpose  of  taking  the  case 
C  •84!»  ]       out  of  the  *limitation.     It  is,  therefore,  within  the  exemption  of 
Stat.  9  Geo.  IV.  c.  14,  s.  8. 

Pattbson,  J.  concurred. 

COLBBIDOE,   J. : 

This  was  an  instrument  made  necessary  by  the  Act  9  Geo.  IV. 
c.  14,  for  barring  the  Statute  of  Limitations :  and  it  was  used 
for  no  other  purpose.  If  there  had  been  no  other  evidence  of 
the  original  debt,  I  should  have  thought  that  it  was  used  to 
prove  that;  but,  there  being  evidence  of  the  original  debt, 
independent  of  this,  I  think  that  it  was  used  under  the  statute, 
and  is  exempted  by  it  from  stamp  duty. 

Rule  discharged. 
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Don     NXJNO    ALVARES     PEREIRA    DE    MELLO,        isse. 
DUKE  DE  CADAVAL,  v.  THOMAS  COLLINS  (1).        ^^^^" 

(4  AdoL  &  Ellis,  858—868  ;   S.  C.  6  N.  &  M.  324 ;   2  H.  &  W.  .54 ;   5  L.  J.         ^  ^^^  ■• 

(N.  S.)  K.  B.  171.) 

Plaintiff  being  a  foreigner,  ignorant  of  the  English  language,  was 
arrested  at  Falmouth  soon  after  his  first  arrival  there  from  abroad,  by 
defendant,  for  10,000/.  Defendant  and  plaintiff  then  signed  an  agree- 
ment, by  which,  in  consideration  of  5007.  paid  by  plaintiff  to  defendant, 
plaintiff  was  to  be  discharged,  and  not  to  be  again  arrested ;  and,  plaintiff 
was  to  put  in  bail  in  twelve  days;  the  500/.  was  to  be  '* as  a  payment 
in  part  of  the  writ " ;  and  both  parties  were  to  abide  the  event  of  the 
action  ;  the  agreement  containing  no  provision  for  refunding  the  money 
if  the  action  should  fail.  Plaintiff  paid  the  500/.  and  was  released.  No 
bail  was  put  in ;  and  the  writ  was  afterwards  set  aside  for  irregularity. 
Plaintiff  then  sued  defendant  for  the  5007.  as  money  had  and  received ; 
and  the  jury  found  that  defendant  knew  that  he  had  no  claim  upon 
})laintiff: 

Held,  that  the  action  lay,  the  payment  having  been  made  under  the 
compulsion  of  colourable  legal  process. 

A88UMP8IT  for  money  had  and  received,  and  on  an  account 
stated.  Plea,  Xon  assumpsit.  On  the  trial  before  Lord 
Denman,  Gh.  J.,  in  London,  February,  1885,  it  appeared  that 
the  plaintiff  \7as  a  Portuguese  nobleman,  who  had  been  a 
member  of  the  Portuguese  Government  under  Don  Miguel.  Li 
July,  1884,  the  plaintiff  arrived  at  Falmouth,  with  his  family, 
from  Portugal.  Soon  after  his  arrival,  he  received  a  letter  from 
the  defendant,  dated  26th  of  July,  1884,  stating  that  he  had 
claims  on  the  Government  of  Don  Miguel  to  the  amount  of 
16,2002.,  for  services  performed  and  pay  due,  as  asserted ;  but 
making  no  claim  on  the  plaintiff  individually.  The  plaintiff 
took  no  notice  of  this  letter.  On  the  5th  of  August  he  was 
arrested  at  the  suit  of  the  defendant,  on  a  writ  for  16,200Z. 
against  the  plaintiff  and  Manuel  Viscount  de  Santarem.  The 
affidavit  was  for  10,000Z.  and  upwards  for  work  and  labour. 
The  plaintiff,  who  did  not  understand  English,  applied  to  the 
Portuguese  Vice-Consul  at  Falmouth,  and  had  an  interview,  in 
his  presence,  with  the  defendant,  his  brother,  and  an  attorney, 
who  attended  on  behalf .  of  the  defendant:   and,   after  some 

(1)  Compare  Moore  v.  FuXham  Vestry  '95,  1  Q.  B.  399;  64  L.  J.  Q.  B. 
226,  C.  A.— R,  C. 
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The  Dukb    negotiation,   the   following   memorandum   was  drawn   up    and 
DB  Gadaval     .        ■, 
r,  signed : 

Collins. 
[  859  ]  "  We,  the  undersigned,  agree  to  the  following  conditions : 

"First,  his  Excellency  the  Duke  of  Cadaval  pays  500Z.  in 

lawful  money  of  Great  Britain  to  Thomas  Collins,  as  a  payment 

in   part   of  the  writ  issued  in  London  for  16,200Z.,  and  the 

remainder  his  Excellency  to  give  bail  immediately :  to  run  the 

usual  course  of  an  action  in  the  Court  of  King's  Bench :  both 

of  us  the  undersigned  to  abide  by  the  result :  the  said  500/.  to 

be  paid  at  nine  o'clock  to  morrow  morning,  for  which  Mr.  Lake 

the  consul  is  responsible. 

"  Falmouth,  5th  August,  1884. 

"DuQUE  DE  Cadaval. 

'*  Thomas  Collins." 

The  plaintiff  was  then  released ;  and,  on  the  6th  of  August, 
the  following  agreement  was  signed  by  the  parties : 

"An  agreement  made  and  entered  into,  this  6th  day  of 
August,  1834,  between  Thomas  Collins,  of  Piatt  Terrace,  in  the 
county  of  Middlesex,  Esquire,  of  the  one  part,  and  his  Excellency 
the  Duke  de  Cadaval,  at  present  residing  at  Falmouth,  in  the 
county  of  Cornwall,  of  the  other  part.  Whereas  the  said  Thomas 
Collins  did  lately  cause  a  writ  of  capias  to  be  issued  out  of  his 
Majesty's  Court  of  King's  Bench  at  Westminster  against  the  said 
Duke  de  Cadaval  and  one  Manuel  Viscount  de  Santarem,  at  the 
suit  of  him  the  said  Thomas  Collins,  for  the  sum  of  16,200/.,  and 
whereas  the  said  Duke  de  Cadaval  was,  on  the  5th  day  of  the 
said  month  of  August,  at  Falmouth  aforesaid,  arrested  and  taken 
into  custody  by  virtue  of  a  warrant  granted  on  the  said  writ  of 
capias  by  the  sheriff  of  Cornwall  aforesaid,  and  whereas  (i)  the 
[  •860  ]  said  Duke  de  Cadaval,  not  being  at  *present  prepared  to  give  the 
required  bail  to  the  said  sheriff  of  Cornwall :  and  it  is  hereby 
declared  and  agreed  by  and  between  the  said  Thomas  Collins 
and  the  said  Duke  de  Cadaval  that,  in  consideration  of  the  sum 
of  500/.  of  lawful  British  money  to  the  said  Thomas  Collins  in 
hand  paid  by  the  said  Duke  de  Cadaval,  at  or  upon  the  execu- 
tion of  these  presents,   the  receipt  whereof  he  doth  hereby 

(1)  Sic, 
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acknowledge,  he,  the  said  Thomas  Collins,  doth  hereby  consent    The  Duke 
and  agree  that  he,  the  said  Duke  de  Cadaval,  shall  be  forthwith  v, 

discharged  from  his  said  arrest,  and  shall  not  be  taken  or  CoW'Ws. 
deemed  liable  to  be  taken  again  into  custody  by  virtue  of  the 
aforesaid  warrant  or  otherwise,  except  in  execution ;  and  the 
said  Duke  de  Gadaval  doth  for  himself,  his  executors  and 
administrators,  covenant,  promise,  and  agree  to  and  with  the 
said  Thomas  Collins,  his  executors  and  administrators,  that  he 
will,  within  twelve  days  from  the  date  hereof,  give  bail  to  the 
action,  according  to  the  form  of  the  statute  in  such  case  pro- 
vided, being  in  accordance  with  the  tenor  of  an  agreement 
entered  into  between  the  said  parties,  bearing  date  the  5th  day 
of  the  said  month  of  August  (which  agreement  has  been  this  day 
destroyed,  but  is  to  be  held  in  full  force  and  vigour  by  these 
presents)  as  follows,  that  is  to  say :  "  We,  the  undersigned,  &c. 
[here  the  agreement  of  the  5th  of  August  was  set  out.] 

''  In  witness  whereof  the  said  parties  have  hereunto  set  their 
hands,  the  day  and  year  first  above  written. 

"DUQUE    DE    CaDAVAL. 

*'  Thomas  Collins." 

The  plaintiff,  at  the  time  of  the  execution  of  this  agreement, 
paid  500L  to  the  defendant.  The  writ  was  set  aside  for  uregu- 
larity  by  a  Judge  at  Chambers,  on  *the  30th  of  August,  1834.  A  L*86i  J 
rule  nisi  for  setting  aside  the  Judge^s  order  was  obtained  by  the 
defendant  in  this  Court,  but  discharged  in  Michaelmas  Term, 
1834 ;  and  no  steps  had  since  been  taken  in  that  action  by  the 
defendant  against  the  plaintiff.  No  evidence  was  given,  at  the 
trial  of  the  present  cause,  of  any  debt  due  from  the  plaintiff  to 
the  defendant ;  and  it  was  proved  that  the  latter  had  taken  the 
benefit  of  the  Insolvent  Act  in  1833,  and  that  his  schedule, 
though  of  a  date  later  than  the  greater  part  of  the  claims  set  up 
by  him  in  his  first  letter  to  the  plaintiff,  made  no  mention  of 
any  such  claims.  It  was  objected,  for  the  defendant,  that  the 
money  had  been  paid  by  the  plaintiff  voluntarily,  and  under  an 
agreement  between  the  parties,  and  with,  full  knowledge  of  the 
facts,  and  could  not,  therefore,  be  recovered  back  in  this  action. 
The  Lord  Chief  Justice  directed  the  jury  to  find  for  the  defen- 
dant, if  they  thought  that  he  believed  himself  entitled  to  sue  the 
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The  dukk  plaintiflf  in  the  first  action,  but  otherwise  for  the  plaintiff.  The 
r,       '  jury  found  a  verdict  for  the  plaintiff,  and  stated  it  as  their 

Collins,  opinion  that  the  defendant  knew  that  he  had  no  claim  upon  the 
plaintiff.  In  Easter  Term,  1835,  Piatt  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  nonsuit 
entered,  or  a  new  trial  had. 

Sir  John  Campbelly  Attorney-General,  Kelly  and  Alexander, 
who  were  to  have  shewn  cause,  were  stopped  by  the  Court. 

Piatt  and  Butt  in  support  of  the  rule : 

The  money  no  longer  belongs  to  the  plaintiff.  It  is  not  pre- 
tended that  the  plaintiff,  when  he  entered  into  the  agreement, 
[  •862  ]  *was  ignorant  of  the  facts.  Therefore,  if  the  money  was  paid  as 
part  of  the  debt  claimed,  it  cannot  be  recovered  back.  On  the 
other  hand,  if  it  was  paid  simply  until  bail  should  be  put  in, 
and  as  a  consideration  for  the  delay,  and  to  abide  the  event  of 
tlie  suit,  the  plaintiff,  not  having  put  in  bail,  has  not  performed 
his  part  of  the  agreement,  and  cannot  claim  the  money  back. 
Even  assuming  that  he  was  to  receive  back  the  money  on 
putting  in  bail,  he  cannot  recover  till  he  has  performed  this,  as 
was  done  in  McNeil  v.  Perchard  (i).  The  payment  was  volun- 
tary ;  for  legal  process,  even  when  founded  on  a  claim  which 
cannot  be  supported,  does  not  constitute  that  sort  of  compulsion 
which  avoids  a  contract.  The  reason  is  that  the  law,  which 
creates  the  pressure,  supplies  the  defence.  This  is  shewn  by 
Marriot  v.  Hampton  (2),  Knibhs  v.  Hall  (8),  and  Brotcn  v. 
M'KinaUij  (4). 

(Patteson,  J. :  In  Fulham  v.  Down  (5)  Lord  Kenyox  qualifies 
the  doctrine;  he  says,  "unless  to  redeem,  or  preserve  your 
person  or  goods.") 

The  principle  upon  which  all  these  cases  have  been  decided  is, 
that  the  party  who  disputes  the  claim  must  do  so  by  resisting 
the  action  in  the  first  instance ;  and  that  there  must  be  some 
end  to  litigation.    On  this  principle,  if  the  plaintiff  had  paid  the 

(1)  1  Esp.  263.  (4)  5  R.  E.  739  (1  Esp.  279). 

(2)  4  B.  E.  439  (7  T.  E.  269).  (5)  6  Esp.  26,  n. 

(3)  1  Eap.  84. 
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whole  Bum  claimed,  he  could  not  now  recover  it.     Hamlet  v.    Th*  duke 

Ricluirdmn  (i)  is  to  the  same  effect,  though  the  marginal  note  «, 

there  introduces  the  exception  of  the  case  of  fraud  on  the  part  of      Collins. 

the  person  obtaining  the  money.     No  fraud,  however,  seems  to 

have  been  in  question,  in  the  case  itself.     The  case  of  Cobden  v. 

Kendrick  (2)  is  there  questioned  by  Tindal,  Ch.  J.,  and  *he  refers      [  'ses  j 

to  the  judgment  of  Holroyd,  J.  in  Milnea  v.  Duncan  (3),  which 

supports  the  principle  now  contended  for.     The  same  principle 

was  acted  on  in  Bilbie  v.  Lundeyi4)  and  Brisbane  v.  Dacres  (5). 

In  Snowdon  v.  Davis  (6)  a  bailiff,  by  threat  of  a  distress  for  a 

sum  for  which  his  warrant  did  not  authorise  him  to  distrain, 

obtained  that  sum,  and  afterwards  obtained  another  sum  from 

the  same  party  by  distraining  upon  him  under  another  warrant, 

which  authorised  him  only  to  distrain  on  a  different  person ; 

and  it  was  held  that  the  party  paying  might  recover  back  both 

sums.     There  the  distresses  were  wrongful  throughout;  upon 

which   ground  that  case  differs  from  the  present,  where  the 

agreement  was  made  by  a  party  under  an  arrest  upon  a  warrant 

against  that  party,  and  the  money  paid  by  the  party  under  such 

agreement.     An  action  for  money  had  and  received  has  been 

held  to  be  given  where  no  other  i-emedy  lay,  as  in  HiUs  v. 

Street  (7) ;  but  here  the  plaintiff,  if  entitled  at  all,  may  recover 

the  sum  by  way  of  damages  in  an  action  for  a  malicious  arrest. 

Lord  Denman,  Ch.  J. : 

It  is  asserted  that  the  principle  of  decision  in  Marnot  v. 
Hampton  (8),  has  not  been  adhered  to  in  this  case.  But  that 
case  does  not  warrant  the  argument  drawn  from  it.  It  does  not 
decide  that  money  obtained  under  the  compulsion  of  legal 
process  can  never  be  recovered  back;  but  only  that,  after  the 
defence  in  an  action  has  failed,  and  money  has  been  recovered 
in  the  action,  it  cannot  be  recovered  back  in  "^another  action.  [  *%u  ] 
This  is  the  ground  upon  which  the  decision  is  put  by  Lord 
Kbnyon.     He  says,  "After  a  recovery  by  process  of  law  '' — not 

(1)  35  B.  B.  650  (9  Bing.  6^4).  (6)  1  Taunt.  359. 

(2)  2  B.  B.  424  (4  T.  B.  431,  n.).  (7)  5  Bing.  37.     See  judgment  of 

(3)  30  B.  B.  49d  (6  B.  &  C.  679).  Best,  Ch.  J.  p.  41. 

(4)  6  B.  B.  479  (2  East,  469).  (8)  4  B.  B.  439  (7  T.  B.  269). 

(5)  14  B.  B.  718  (5  Taunt.  143). 
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The  Duke    extortion — "  there  must  be  an  end  of  litigation."    And  Grose,  -L 
V,  says,  **  It  would  tend  to  encourage  the  grossest  negligence  if  we 

Collins.  ^^^.^  ^  ^p^j^  ^^  ^^^j.  ^q  parties  to  try  their  causes  again,  because 
they  were  not  properly  prepared  the  first  time  with  their 
evidence.**  The  question  there  arose,  not  upon  an  extortion  by 
legal  process,  but  upon  the  want  of  means  of  defence  in  a 
previous  action,  which  means  a  party  ought  to  have  when  such 
action  is  brought.  On  the  other  hand,  I  certainly  felt  that  there 
might  arise,  in  this  case,  an  inconvenience  from  our  allowing 
the  plaintiff's  claim,  since  there  may  be  another  action  for  a 
malicious  arrest.  After  the  judgment  in  this  case,  there  will 
nevertheless  be  no  bar  to  that  action.  We  must,  however,  see 
whether  there  be  anything  to  defeat  the  plaintiff's  right  here,  if 
the  money  be  still  his.  For  Mr.  Piatt  has  put  the  question  in 
its  true  form :  is  it  still  the  plaintiff's  money?  How  is  it  shewn 
not  to  be  so  ?  Why,  by  striving  to  give  effect  to  a  fraud.  That 
is  the  finding  of  the  jury:  the  arrest  was  fraudulent;  and  the 
money  was  parted  with  under  the  arrest,  to  get  rid  of  the  pres- 
sure. This  case  differs  from  all  which  have  been  cited  as  being 
otherwise  decided :  in  none  of  tl^ose  was  the  bonajides  negatived, 
not  even  in  Marriot  v.  Hampton  (i) :  for,  in  default  of  evidence 
to  the  contrary,  the  party  there  might  have  believed  the  debt  to 
be  due.  But  here  the  jury  find  that  the  defendant  did  know 
that  he  had  no  claim.  The  property  in  the  money,  therefore, 
[  *865  ]  never  passed  from  the  plaintiff,  who  parted  *with  it  only  to 
relieve  himself  from  the  hardship  and  inconvenience  of  a 
fraudulent  arrest. 

LiTTLEDALE,  J.  : 

The  case  of  Marriot  v.  Hampton  (i)  was  different  from  the 
present.  There  the  plaintiff  in  the  original  action  claimed  a  debt, 
which  the  defendant  aseerted  that  he  had  paid,  but  he  could  not 
produce  the  receipt ;  and,  finding  he  could  not  defend,  he  paid 
the  money  and  gave  a  cognovit  for  the  costs.  Afterwards  he 
found  the  receipt ;  and  sued,  in  order  to  recover  back  what  he 
had  paid.  But,  as  the  money  had  been  originally  recovered  by 
legal  proceedings,  it  was  held  that  he  could  not  recover  it  back  as 

(1)  4  B.  R.  439  (7  T.  R.  269). 
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money  had  and  received.     That  was  the  ground  on  which  Lord    The  Duke 
Kbnyon  and  Grose,  J.  proceeded.      They  considered  that  an  p. 

action  did  not  lie  to  recover  back  that  which  had  once  been  Collins. 
recovered  under  a  legal  decision.  But  here  there  was  no  such 
recovery.  The  plaintiff  was  arrested ;  and  the  jury  find  that 
the  arrest  was  merely  colourable :  and  the  money  was  paid  for 
time  to  get  bail.  The  arrest  must  have  been  merely  colourable, 
since  the  debt  was  not  inserted  in  the  defendant's  schedule.  I 
admit  the  difficulty  which  arises  from  the  liability  of  the 
defendant  to  an  action  for  a  malicious  arrest:  no  doubt  such 
an  action  would  lie ;  for,  as  Collins  knew  that  there  was  no  debt, 
there  is  distinct  malice.  Still  we  cannot  prevent  the  plaintiff 
from  recovering  back  his  money  as  money  had  and  received. 

Patteson,  J. : 

I  think  this  verdict  was  right.  I  put  the  matter  entirely  upon 
the  special  circumstances  of  *the  case.  I  admit,  in  general,  that  [  *^^^  J 
money  paid  under  compulsion  of  law  cannot  be  recovered  back  as 
money  had  and  received.  And,  further,  where  there  is  bona 
JideSf  and  money  is  paid  with  full  knowledge  of  the  facts,  though 
there  be  no  debt,  still  it  cannot  be  recovered  back.  But  here 
there  is  no  botia  fides,  and  on  that  I  ground  my  opinion.  When 
a  man  sues  to  recover  back  money  paid  under  compulsion  of 
law,  it  lies  upon  him  to  shew  that  there  was  fraud.  Has  the 
plaintiff  shewn  that  here?  The  jury  find  that  the  arrest  was 
fraudulent,  in  consequence,  I  suppose,  of  the  debt  not  appearing 
in  the  schedule ;  for,  if  such  a  debt  existed,  the  defendant  was 
bound  to  insert  it  in  the  schedule,  under  the  Act  of  Parliament ; 
and  the  omission  of  it  would  have  been  a  misdemeanor  severely 
punishable.  The  jury,  therefore,  concluded  that  the  defendant 
knew  that  the  debt  did  not  exist,  and  that  he  used  the  process 
colourably.  To  say  that  money  obtained  by  such  extortion 
cannot  be  recovered  back,  would  be  monstrous.  Then  the  terms 
of  the  agreement  form  a  very  strong  circumstance.  The  defendant, 
having  a  man  in  custody  for  a  debt  for  which  he  knew  that  he 
had  no  claim,  is  to  get  the  500Z.,  whether  he  recover  in  the  action 
or  not ;  for  there  is  no  provision  for  the  defendant  refunding  the 
money  in  case  of  his  failure.     Now  suppose  the  plaintiff  had  put 
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The  dukr  in  bail  to  the  sheriff,  instead  of  entering  into  this  agreement, 
f,.  ^  what  would  the  consequence  have  been  ?  On  application  to  my 
OoLLiKs.  brother  Aldbrson  the  writ  was  cancelled,  though  perhaps  on  a 
paltry  objection ;  but  the  result  would  have  been,  in  the  case 
supposed,  that  nothing  would  have  got  into  the  pocket  of  the 
defendant.  It  would  be  a  scandal  to  the  law  if  this  money  could 
not  be  recovered  back. 

[  867  ]        Coleridge,  J. : 

I  quite  agree.  Although  the  decisions  have  gone  as  far  as 
they  can  go,  yet  I  will  not  attempt  to  disturb  them :  and  they 
are  quite  consistent  with  the  decision  which  we  are  now  giving. 
It  is  clear  that,  if  money  be  paid  with  full  knowledge  of  facts,  it 
cannot  be  recovered  back.  It  is  clear  too  that,  if  there  be  a  bond 
fide  legal  process,  under  which  money  is  recovered,  although  not 
actually  due,  it  cannot  be  recovered  back,  inasmuch  as  there 
must  be  some  end  to  litigation.  That  is  the  substance  of  the 
decisions.  But  no  case  has  decided  that,  when  a  fraudulent  use 
has  been  made  of  legal  process,  both  parties  knowing  throughout 
that  the  money  claimed  was  not  due,  the  party  paying  under  such 
process  is  not  to  have  the  assistance  of  the  law.  If,  indeed,  the 
property  were  changed,  it  would  follow  that  the  plaintiff  must 
fail ;  but  the  defendant's  counsel  assumed  that.  I  rely  on  the 
position  which  is  laid  down  in  1  Selwyn's  Nisi  Prius,  89  (i),  "If 
an  undue  advantage  be  taken  of  a  person's  situation,  and  money 
obtained  from  him  by  compulsion,  such  money  may  be  recovered 
in  an  action  for  money  had  and  received."  For  this,  Astley  v. 
Reynolds  (2)  is  cited,  in  which  the  circumstances  of  compulsion 
were  much  less  strong  than  in  the  present  case.  My  opinion, 
therefore,  is  founded  upon  the  particular  circumstances  of  the 
case.  When  it  is  said  that  we  are  not  to  look  to  the  degree  of 
hardship,  so  as  to  depart  from  the  legal  principle,  I  agree ;  but 
here  the  particular  circumstances  make  the  law  of  the  case. 
Here  is  a  foreigner,  at  a  great  distance  from  his  friends,  at  a 
great  distance  from  London,  ignorant  of  the  law  of  England 

(1)  Assumpsit  II.  8th  ed.  1831.  729);  Shaw  v.   Woodcock,  31  K.  K. 

(2)  2  Str.  915.     And  see  Morgan       158  (7  B.  &  C.  73). 
V.  Palmer,  26  R.  E.  537  (2  B.  &  C. 
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(though  I  do  *not  rely  upon  that),  charged  with  owing  a  very     The  Duke 
large  sum.     Then,  first,  is  not  the  payment  compulsory  ?    Next,  ^^  ^adaval 
is  there  bona  fides !     According  to  the  finding  of  the  jury,  the      Collins. 
defendant  commits  perjury,  and  uses  legal  process  colourably  to 
enforce  an  unjust  demand.     I  should  have  been  sorry  to  find 
that  our  hands  were  tied  in  such  a  case. 

Rale  discharffed. 


GOODMAN  V.  HARVEY  and  Otheks  (1).  isae. 

(4  Adol.  &  EUis,  870—877  ;  S.  C.  6  N.  &  M.  372.)  AjfrU  28. 

In  giving  notice  of  non-payment  to  the  drawer  of  a  foreign  bill,         [  870  ] 
resident  abroad,  it  is  sufficient  to  inform  him  that  the  bill  has  been 
protested,  without  sending  a  copy  of  the  protest. 

In  an  action  by  the  indorsee  of  a  bill  who  has  given  value,  if  his  title 
be  disputed  on  the  ground  that  his  indorser  obtained  the  discount  of  thai 
bill  in  fi-aud  of  the  right  owner,  the  question  for  the  jury  is, whether  the 
indorsee  acted  with  good  faith  in  taking  the  bill.  The  question  whether 
or  not  he  was  guilty  of  gross  negligence  is  improper.  Gh*oss  negligence 
may  be  evidence  of  inala  fides,  but  is  not  equivalent  to  it. 

Assumpsit    on    a   bill   of    exchange    drawn   by    defendants, 

September  1st,  1882,  at  Limerick,  upon  Gould,  Dowie,  &  Co. 

(London),  for  262/.  13«.  Id.,  value  in  freight  per  Cicero,  payable 

at  four  months  to  John  Scott  or  order,  indorsed  by  Scott  to 

David   Levy,  and   by   D.   Levy  to  plaintiff.     The  first   count 

alleged  non-acceptance;  the  second,  non-payment.     Plea  (before 

the    new    rules),   Non   assumpsit.      On   the   trial  before   Lord 

Denman,  Ch.  J.,  at  the  sittings  in  London,  after  Hilary  Term, 

1835,  the  following  facts  appeared.     The  bill  was  given  by  the 

defendants,  merchants  at  Limerick,  to  Scott,  a  ship-owner,  for  a 

balance  of  freight.     Scott  gave  *it  to  Hudson,  a  ship's  captain       [  *87i  j 

(who  gave  no  value,  and  whose  name  did  not  appear  on  the  bill), 

to  get  it  discounted.     Hudson  delivered  the  bill  for  that  purpose 

to  David  Levy,  who  caused  it  to  be  presented  for  acceptance 

on    September    20th.      The   drawees   refused    acceptance,    in 

(1)  Observe  that,  so  far  as  relates  Act,    1882.      Upon    the    distinction 

to  the  title  of  the  indorsee  who  has  between    negligence    and    want    of 

taken  the  bill  with  notice  of  dis-  good  faith  the  decision  is  confirmed 

honour,  the  case  is  overridden  by  by  s.  90  of  the  Act. — R.  C. 
8.  36  (5)  of  the  Bills  of  Exchange 
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Goodman  consequence  of  having  received  from  the  defendants  a  notice, 
Harvky.  sent  to  the  latter  by  a  solicitor,  warning  them  not  to  pay  any 
money  to  Scott,  or  to  any  other  person  on  his  account,  as  the 
party  giving  the  notice  was  about  forthwith  to  sue  out  a  commis- 
sion of  bankrupt  against  him,  on  the  petition  of  certain  persons 
named  in  the  notice  (i).  The  drawees  gave  this  communication 
(the  receipt  of  which  was  proved  at  the  trial)  as  their  reason 
for  not  accepting.  The  bill  was  noted  for  non-acceptance,  and 
protested.  No  notice  of  the  non-acceptance  was  given  to  the 
defendants.  Levy  returned  the  bill  to  Hudson,  who,  in  the  latter 
part  of  October,  carried  it  back  to  Scott.  Scott,  who  had  by  that 
time  been  arrested  for  debt,  gave  the  bill  to  Hudson  again,  in 
order  that  he  might  once  more  endeavour  to  raise  money  by 
discounting  it ;  and  Hudson  undertook  to  do  so.  Hudson  again 
placed  the  bill  in  the  hands  of  Levy,  and  he  got  it  discounted  by 
the  plaintiff,  who  paid  about  260i.  upon  it.  Levy  never  remitted 
the  proceeds,  but,  as  was  represented  at  the  trial,  retained  them 
in  fraud  of  Scott ;  and  no  value  was  ever  given  for  the  bill  by 
either  Levy  or  Hudson.  When  the  bill  became  due,  the  plaintiff 
presented  it  for  payment,  which  Gould,  Dowie,  &  Co.  refused, 
although  they  had  funds,  the  right  to  the  proceeds  being  con- 
[  •872  ]  tested.  They  were  *furnished  with  funds  a  day  or  two  before 
the  bill  became  due,  but  had  not  funds  at  the  time  of  the 
non-acceptance.  The  bill  was  protested  for  non-payment ;  and 
notice  of  the  non-payment  was  sent  to  the  defendants  by  letter, 
stating  that  the  bill  had  been  protested  as  last  mentioned,  but 
not  inclosing  a  copy  of  the  protest.  For  the  defendants  it  was 
objected,  first,  that  the  letter  ought  to  have  contained  a  copy  of 
the  protest,  which  objection  the  Lord  Chief  Justice  overruled ; 
and,  secondly,  that  the  plaintiff,  in  taking  the  bill  from  Levy  with 
the  notarial  marks  upon  it,  had  been  guilty  of  gross  negligence, 
and  therefore  took  the  bill  with  all  its  vices,  and  could  have  no 
better  right  to  recover  upon  it  than  Levy  himself,  who  clearly 
would  have  had  none.  The  Lord  Chief  Justice  was  of  this 
opinion,  and  observed  that  the  plaintiff  had  received  the  bill  with 
a  death- wound  apparent  on  it ;  and  he  proposed  to  the  plaintiff's 

(1)  The  commission  did  afterwards      16.33,  and  this  action  was  undei*stood 
issue,  on  a  fiat  dated  January  loth,      to  be  defended  by  Scott's  assignees. 
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counsel  either  a  nonsuit,  or  that  the  case  should  go  to  the  jury     Goodman 

on  the  question  whether  or  not  the  plaintiff  had  been  guilty  of      Harvby. 

gross  negligence.     The  jury,  in  answer  to  a  question  from  the 

Lord  Chief  Justice,  said  that,  in  their  opinion,  the  notary's  marks 

on  the  bill  were  sufficient  notice  to  an  indorsee  of  non-acceptance. 

A  nonsuit  was  then  taken;  and  in  the  next  Term  Erie  moved  for 

a  new  trial,  on  the  ground  that  the  above  ruling  against  the 

plaintiff  was  incorrect ;  that  the  bill  had  been  lawfully  sent  into 

the  market  by  Scott,  while  not  yet  due;  and  that  the  plaintiff, 

who  had  taken  it  before  maturity,  and  given  value  for  it,  had 

a  right  to  recover  the  amount,  notwithstanding  any  defect  in  the 

title  of  an  intermediate  party.     A  rule  nisi  was  granted. 

Sir    John    Campbell,   Attorney-General,   and    Mellor,   now       [  878  ] 
shewed  cause.     *     *     * 

Erie,  contra.     *     *     *  .  j-  gj,-  j 

Lord  Denman,  Ch.  J.:  [  87«  ] 

The  question  I  offered  to  submit  to  the  jury  was  whether  the 
plaintiff  had  been  guilty  of  gross  negligence  or  not.  I  believe  we 
are  all  of  opinion  that  gross  negligence  only  would  not  be  a 
sufficient  answer,  where  the  party  has  given  consideration  for  the 
bill.  Gross  negligence  may  be  evidence  of  niala  fides,  but  is  not 
the  same  thing.  We  have  shaken  off  the  last  remnant  of  the 
contrary  doctrine.  Where  the  bill  has  passed  to  the  plaintiff 
without  any  proof  of  bad  faith  in  him,  there  is  no  objection  to 
his  title.  The  evidence  in  this  case  as  to  the  notarial  marks 
could  only  weigh  as  rendering  it  less  likely  that  the  bill  should 
*have  been  taken  in  perfect  good  faith.  The  rule  must  be  [  'stt  ] 
absolute. 

LiTTLEDALE,  Patteson,  and  Coleridge,  J  J.  concurred. 

Rule  absolute. 
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1836.  WANSBROUGH  and  Another  v.  MATON. 

April  30. 
(4  AdoL  &  Ellis,  884—889 ;  S.  C.  6  N.  &  M.  367 ;  2  H.  &  W.  37 ;  5  L.  J. 

[  884  ]  (N.  S.)  K.  B.  150.) 

A  tenant  is  entitled,  at  the  expiration  of  his  term,  to  remoTe  a  wooden 
bom  which  he  has  erected  on  a  foundation  of  brick  and  stone,  the 
foundation  being  let  into  the  ground,  but  the  bam  resting  upon  it  by 
weight  alone. 

He  may  maintain  trover  for  such  a  bam,  against  a  party  converting  it. 

If  the  reversioner,  hiving  refused,  while  off  the  premises,  to  allow 
the  tenant  to  take  away  the  bam,  afterwards,  while  a  thizd  party  is  in 
possession  of  the  land,  come  on  the  land  and  prevent  the  tenant  from 
entering  to  take  the  bam  away,  this  is  a  convernon  by  the  reversioner. 

Trover  for  two  barns,  1,000  planks  of  wood,  1,000  rafters, 
1,000  joists,  and  for  iron,  stones,  bricks,  &c.  First  plea,  Not 
guilty ;  second  plea,  that  plaintiff  was  not  lawfully  possessed, 
&c.  Issue  on  both  pleas.  On  the  trial  before  Gumey,  B.,  at 
the  Salisbury  Easter  Assizes,  1885,  it  appeared  that  the  plaintiffs 
held  some  land  as  tenants  to  the  defendant  for  a  term  of  years 
determinable  on  lives.  On  the  expiration  of  the  last  life,  the 
plaintiffs  quitted  possession,  and  the  defendants  demised  the 
land  to  a  new  tenant,  who  entered.  When  the  plaintiffs  quitted, 
they  left  on  the  land  a  bam  (called  a  stavel  barn)  which  they 
had  erected,  and  for  which  the  action  was  brought.  It  consisted 
of  wood,  resting  on,  but  not  fastened  by  mortar  or  otherwise  to, 
the  caps  of  blocks  of  stone  (called  stavels  or  staddels)  fixed  into 
the  ground  or  let  into  brickwork,  the  brickwork  being  built  on 
and  let  into  the  ground  in  those  parts  where  the  ground  was 
lowest,  for  the  purpose  of  making  an  even  foundation  for  the 
barn  to  rest  upon.  The  wooden  bam  could  be  taken  away  with- 
out injury  to  the  rest.  It  is  usual,  in  the  part  of  the  country 
where  the  barn  stood,  for  tenants,  who  had  built  such  bams, 
to  remove  them  on  quitting,  or  to  have  them  valued  to  the 
incoming  tenants.  The  plaintiffs,  after  the  new  tenant  had 
entered,  demanded  the  barn  of  the  defendant,  off  the  premises : 
the  defendant  said  that  they  should  not  have  it  till  they  had 
agreed  with  him  as  to  another  matter  in  dispute:  and  they 
[  •886  ]  afterwards  *sent  men  to  bring  it  away ;  but  the  defendant,  being 
then  on  the  premises,  ordered  the  men  to  leave  the  ground,  and 
locked  the  gates  after  them.     Upon  this  evidence  the  defendant's 
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counsel  applied  for  a  nonsait,  on  the  grounds,  first,  that  the  barn 
was  a  fixture,  for  which  trover  would  not  lie;  and,  secondly, 
that  no  conversion  was  proved.  The  learned  Judge  refused 
to  nonsuit,  but  reserved  liberty  to  move  to  enter  a  nonsuit 
on  both  points. 

In  Easter  Term,  1885  (April  28rd)  (i),  Merewether,  Serjt. 
moved  accordingly : 

There  was  no  conversion.  If  the  plaintiffs  chose  to  leave  any 
moveable  chattel  on  the  land,  they  had  no  right  afterwards  to 
enter  for  the  purpose  of  taking  it  away.  The  defendant  was  not 
the  person  in  occupation.     And  this  was  no  fixture. 

The  Court  refused  the  rule  on  the  point  of  the  conversion,  but 
granted  it  on  the  other  point. 

i^ After  argument,  upon  shewing  cause :] 

Lord  Dbnhan,  Ch.  J. : 

Questions  as  to  fixtures  generally  arise  between  the  prima  fcuie 
right  of  the  landlord  on  the  one  hand,  and  exceptions  in  favour  of 
trade  or  of  tenants  on  the  other.  Any  general  rule  is  liable  to 
exception.  But  the  first  question  must  be,  whether  the  erection 
be  a  part  of  the  freehold.  If  it  be  not  united  to  the  freehold,  we 
cannot  say  that  it  is  a  part  of  it ;  and  here  it  is  not  so  united, 
and  therefore  not  a  fixture.  Were  we  to  hold  otherwise, 
we  should  over-rule  the  decision  in  Rex  v.  Otley(2),  where 
such  a  building  was  held  to  be  removeable,  and  no  part  of 
the  tenement. 

LiTTLBDALE,  J.  : 

The  bam  consists  of  nothing  but  the  timber,  and  is  not 
attached  to  the  stone  or  brickwork.  Perhaps  the  tenant  might 
not  have  been  entitled  to  dig  into  the  ground  for  the  purpose  of 
making  these  foundations,  and  might  be  liable  in  damages  for  so 
doing.  But,  having  so  done,  he  places  the  bam  on  the  stone 
caps,  not  fixing  any  thing  to  the  freehold.    Therefore,  in  removing 
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BBOUOH 
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[888  ] 


(1)  Before  Lord  Denman,  Ch.  J., 
Littledale,  Patteson,  and  Coleridge, 
JJ. 


(2)  3d  B.   B.   2d8   (1    B.   &    Ad. 
161). 
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the  barn,  he  does  not  disturb  the  freehold.  A  tenant  may 
require  barns  of  different  kinds;  he  mit^ht  take  away  this 
building,  and  substitute,  for  instance,  a  *fowl  house,  keeping 
always  the  same  foundation  in  order  to  insure  a  level  surface. 
Suppose  holes  were  made  in  the  wooden  part,  or  grooves  con- 
structed, so  as  to  fix  the  barn  on  to  the  foundation,  I  do  not  know 
that  the  barn,  if  so  fixed,  might  not  be  removed,  since  it  could  be 
done  without  injuring  the  freehold.  But  that  is  not  necessary 
to  decide ;  for  here  there  is  nothing  of  the  kind,  the  barn 
being  kept  in  its  place  merely  by  weight.  The  foundation 
must  remain  :  if  that  be  injured,  the  landlord  may  maintain 
an  action. 

Patteson,  J. : 

I  cannot  distinguish  this  case  from  Rex  v.  Otley{\).  It  was 
decided  there  that  the  wooden  mill,  resting  by  its  weight  on  a 
brick  foundation,  was  not  annexed  to  the  freehold.  And  that 
was  a  strong  case ;  for  the  mill  and  ground  had  been  demised 
together  by  the  same  person  to  the  pauper.  Yet  it  was  held  that 
the  mill  did  not  constitute  a  part  of  the  tenement  so  as  to  make 
up  the  annual  value  of  lOZ. 

Coleridge,  J. : 

In  the  absence  of  exception  by  custom,  or  in  favour  of  trade, 
the  rule  is  clear.  The  tenant  has  no  right  to  remove  the  whole 
or  any  part  of  what  is  fixed  to  the  freehold.  The  question  there- 
fore is.  What  is  fixed  ?  That  is,  in  the  present  case,  What  does 
the  barn  consist  of  ?  Does  it  include  the  stone  caps,  or  merel}'^ 
the  wood  work  ?  I  apprehend  that  the  wood  work  is  the  whole 
bam.  That  wooden  barn  is  supported  by  mere  pressure.  And 
this  meets  the  argument  suggested  as  to  the  criterion  being 
whether  one  part  of  the  building  be  erected  with  a  view  to 
the  other. 

Rule  discharged. 


(1)  35  R.  R.  238  (I  B.  &  Ad.  161). 
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LAW80N   V.  LANGLEY  (1).  isse. 

(4  Adol.  «:  EUis,  890—891.)  'Aprtl^^. 

To  support   a  plea  under  the  Prescription  Act  of  a  right  of  way         L  ^^  ] 
enjoyed  for   forty  years,  eyidenoe  may  be  given  of  user  more  than 
forty  years  back. 

Trespass.  The  first  count  was  for  breaking  and  entering 
plaintiff's  close ;  the  second  count,  for  laying  mortar  &c.  upon 
it.  Pleas :  1st,  Not  guilty ;  2nd,  As  to  the  breaking  and  entering, 
that  defendant  was  occupier  of  a  workshop,  &c. ;  and  that  the 
occupiers  for  the  time  being  of  the  said  workshop,  &c.,  for  the 
full  period  of  forty  years  next  before  the  commencement  of  this 
suit,  have  actually,  and  as  of  right,  and  without  interruption, 
enjoyed,  and  defendant,  as  such  occupier  of  the  said  workshop, 
dec,  still  of  right  ought  to  enjoy  without  interruption,  a  certain 
itc.  (justifying  in  right  of  a  foot  and  horse  way).  Replication, 
traversing  the  enjoyment  as  of  right  as  alleged.  Issues  were 
joined  on  these  pleas.  On  the  trial  before  Littledale,  J.,  at  the 
Spring  Assizes  for  the  county  of  Rutland,  in  1885,  the  plaintiff 
began,  and  offered  evidence  to  shew  that,  at  periods  both  within 
and  beyond  forty  years  from  the  commencement  of  this  action, 
the  way  in  question  had  not  been  enjoyed.  The  evidence  beyond 
forty  years  was  objected  to,  and  excluded.  The  defendant's 
counsel  afterwards  offered  evidence  of  user  :  but,  on  his  proposing 
to  carry  this  fifty  years  back,  it  was  objected  that,  consistently 
with  the  ruling  which  had  already  taken  place,  the  defendant 
could  not,  on  the  issue  joined  upon  the  second  plea,  and  under 
stat.  2  &  8  Will.  TV.  c.  71,  s.  2,  extend  his  proof  beyond  the 
forty  years.  In  reply,  it  was  contended  that  the  evidence 
was  admissible,  either  as  substantive  proof  for  the  defendant, 
or  in  contradiction  to  the  plaintiff's  case.  The  learned  Judge 
rejected  the  evidence,  doubting  at  the  same  *time  whether  that  [  *89i  j 
on  behalf  of  the  plaintiff,  going  more  than  forty  years  back, 
ought  not  to  have  been  received.  The  plaintiff  had  a  verdict  on 
the  second  plea.  In  the  next  Term  Adams,  Serjt.  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground,  among  others,  of  the 

(1)  Cited  in  judgment  of  Likdlet,      13  Q.  £.  Div.  30 1 ,  309.  53  L.  J.  Q.  B. 
L.  J.,   in  Hdlim    v.    Verney  (1884)      430,  433.— R.  C. 
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Lawson      above  rejection  of  evidence.     The  learned  Judge's  report  being 
j.ANOLEr.     now  read, 

Lord  Denman,  Ch.  J.  said  : 

Surely  the  user  fifty  years  ago  was  some  evidence  as  to  the 
state  of  things  at  the  distance  of  forty.  Lideed  I  should  think 
that  proof  as  to  the  user  of  the  road  at  any  time  could  scarcely 
be  excluded  ;  though,  if  it  went  no  further  than  to  shew  what  had 
taken  place  at  a  very  distant  period,  it  would  amount  to  nothing. 
However,  it  is  suflBcient  to  decide  on  points  as  they  come  before 
us.     I  think  the  rule  must  be  absolute. 

LiTTLEDALE,  J.  : 

If  evidence  of  user  beyond  forty  years  were  to  be  excluded,  it 
might  be  that,  after  the  case  had  been  established  as  far  as 
thirty-eight  years  back,  a  discontinuance  of  proof  might  occur  as 
to  the  two  or  three  preceding  years,  and  the  party  might  fail 
because  he  was  unable  to  carry  his  case  on  without  going  to  the 
distance  of  forty-one.  I  think  the  evidence  of  user  more  than 
forty  years  back  was  admissible. 

Pattbson  and  Coleridge,  JJ.  concurred. 

Rule  absolute. 

Humfrey  and  G.  T,  White  were  to  have  opposed  the  rule,  but 
did  not  argue,  the  opinion  of  the  Court  being  decided  on  the 
point.  Adwns,  Serjt.  and  .V.  R.. Clarke  were  to  have  supported 
the  rule. 


1836.        ELIZABETH  UKMSTON  v.  THOMAS  NEWCOMEN. 

-1^2-         f4  ^^^,1^  ^  Eiiig^  899—912  ;  S.  G.  6  N.  &  M.  454  ;  5  L.  J.  (N.  S.)  K  B.  175.) 

[  899  ]  Qtwere,   whether    a    father  deserting  his  infant  child  be  liable  in 

assumpsit  to  a  party  who  supplies  the  child  with  necessaries,  no  further 
proof  of  conti*act  being  given  ? 

No  such  action  can  be  maintained,  if  the  father  had  reasonable  ground 
to  suppose  that  the  child  was  provided  for. 

U.  offered  to  N.  to  take  care  of  N.*8  child,  without  putting  N.  to  any 
expense ;  upon  which  N.  gave  up  the  child  to  U.  Afterwards  U.  gave 
up  the  child  to  N.'s  wife,  who  was  living  apart  from  N.,  in  adultery; 
and  afterwards  the  child,  to  escape  cruel  treatment  by  N.'s  wife  and  the 
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adulterer,  i*etumed  to  U.,  who  maintained  it  thenceforward:  Held,  that       Urmston 
N.,  who  had  no  notice  of  the  child's  quitting  U.  at  all,  or  of  the  cruelty,     ^,       ^' 

N  l"'\irC'OMRN 

wa8  not  liable  to  XT.  for  the  maintenance  of  the  child,  inasmuch  as  the 
facts  did  not  shew  any  desertion  of  the  child  by  N.,  and  negatived  a 
contract  between  N,  and  U. 

And  that  it  made  no  difference  that  U.,  when  she  made  the  original 
undertaking,  was  a  married  woman ;  the  ground  of  the  decision  being,  not 
that  U.  had  made  a  valid  contract,  but  that  the  circumstances  negatived 
desertion  ;  and  that,  therefore,  the  question  as  to  the  implied  liability 
did  not  aiise. 

Assumpsit  for  work  and  labour  in  instructing  Elizabeth  New- 
comen,  the  infant  daughter  of  the  defendant,  in  reading,  itc, 
and  other  necessary  and  useful  accomplishments,  &c.,  at  the 
special  instance  and  *request  of  the  defendant,  and  for  clothing  [  *^^  ] 
and  suitable  apparel,  &c.,  and  other  necessary  things  by  the 
plaintiff  found  and  provided,  and  used,  i^c,  in  and  about  that 
work  and  labour,  and  at  his  like  special  &c.,  and  for  meat, 
drink,  &c.,  found,  &c.,  at  the  like  special  &c.,  and  for  other 
work  and  labour,  and  for  goods  sold  and  delivered,  for  money 
lent,  for  money  paid,  for  money  had  and  received,  and  on  an 
account  stated.     Plea,  Non  assujupsit  (i). 

On  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  Middlesex 
sittings  after  Michaelmas  Term,  1884,  the  following  facts 
appeared :  On  the  8th  of  March,  1806,  the  defendant  married 
Elizabeth  Urmston,  the  daughter  of  Captain  Urmston  and  Mrs. 
Urmston,  the  plaintiff.  On  the  10th  of  June,  1810,  Mrs.  New- 
comen  left  her  husband's  house  and  went  to  live  with  Major 
Stratford,  with  whom  she  continued  living  in  adultery  till  some 
time  between  1825  and  1829,  when  Major  Stratford  forsook  her. 
She  never  returned  to  her  husband.  On  the  10th  of  February, 
1811,  while  she  was  living  with  Major  Stratford,  she  was 
delivered  of  a  daughter,  Elizabeth  Newcomen.  In  June,  1812, 
a  female  servant  of  Mrs.  Newcomen,  named  M'Namara,  took 
the  child  to  the  neighbourhood  of  the  defendant's  residence,  and 
applied  to  him  to  acknowledge  and  provide  for  her.  The  defen- 
dant denied  that  the  child  was  his ;  but  he  sent  a  servant  for 
her,  and  placed  her  with  his  land-steward,  where  she  was 
treated   with  great  neglect.     The  plaintiff   learning  this,  and 

(I)  There  were  other  issues,  not  material  to  the  point  here  decided,  which 
were  found  for  the  plaintiff. 

83—2 
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Ubmston      hearing  that  the  defendant  proposed  to  send  the  child  to  the 

Newgomen.   Foundling  Hospital   in   Dublin,  applied  to  him  for  her.      He 

[  •901  ]       refused  to  give  her  up  without  a  *written  undertaking  that  the 

plaintiff  would  provide  for  her.     The  plaintiff  then  wrote  and 

signed   the  following  paper,  addressed   to  Nicholas  Ellis,   an 

attorney  in  Dublin : 

'*  I  shall  never  ask  him  for  a  sixpence  for  it. 
'*  Order  for  Mrs.  Newcomen's  child. 
**  Whoever  has  Mrs.  Newcomen's  child,  please  to  deliver  her 
to  Mr.  Ellis,  or  Mrs.  M'Namara,  or  to  Mr.  Ellis's  order,  with 
all  her  things  sent  with  her ;  and  Mr.  Newcomen  will  never 
be  asked  for  a  shilling,  either  for  her  maintenance,  clothes, 
education,  or  journey. 

"  September  27,  1812.  "  Eliza  Urmston." 

This  letter  was  forwarded  through  Mr.  Ellis  to  the  defendant, 
and  the  child  was  given  up  by  the  land-steward,  and  sent  to  the 
plaintiff.  In  1818  or  1814,  the  defendant  quitted  Ireland  and 
went  to  the  Continent.  He  came  to  England  in  1826,  where 
he  remained  for  a  short  time,  then  returned  to  the  Continent, 
and  in  1827  returned  to  Ireland ;  since  which  time  he  had  l)een 
almost  constantly,  up  to  the  commencement  of  the  action,  in 
Ireland  or  England.  Miss  Newcomen  remained  under  the 
plaintiff's  care  for  about  two  years;  when  Mrs.  Newcomen 
took  her  away,  and  took  charge  of  her.  The  plaintiff's  hus- 
band. Captain  Urmston,  died  in  November  or  December,  1815. 
In  1816,  Mrs.  Newcomen  sent  the  child  back  to  the  defendant, 
but  took  her  again  in  about  three  years.  After  Miss  Newcomen 
w  as  so  taken  back,  she  was  treated  with  great  cruelty  by  Major 
Stratford  and  Mrs.  Newcomen,  and,  in  1825,  having  been 
violently  beaten  by  Mrs.  Newcomen,  she  escaped  from  thfe 
house,  and  fled  to  the  defendant,  who  maintained  her  from 
that  time.  She  became  extremely  ill,  which  she  attributed 
[  '902  i  to  the  treatment  received  from  her  *mother ;  and,  for  some 
years  before  the  commencement  of  the  action,  was  confined  to 
her  bed  by  a  spinal  complaint,  and  unable  to  stand.  Mrs. 
Newcomen  died  on  the  6th  of  January,  1832  ;  when  a  letter  was 
sent  by  the  plaintiff  to  the  defendant,  announcing  the  death  of 
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Mrs.  Newcomen,  and  adding,  **I  trust  I  shall  receive  a  remit-      Urmston 
tance  to  put  her  decently  under  ground,  being  the  last  thing    newcombn. 
that  can  be   done,  and  the  last  claim   on   you.      Surely  you 
cannot  dispute  the  payment  of  her  funeral,  which   shall  be 
as  moderate  as  possible." 

The  defendant  had  never  contributed  to  the  expenses  of  the 
maintenance  of  Miss  Newcoraen  since  she  was  received  from  him 
in  1812.  This  action  was  brought  for  the  expenses  to  which  the 
plaintiff  had  been  put  for  her.  The  writ  was  sued  out  on  October 
11th,  1882.  For  the  plaintiff  it  was  contended  that  a  father  who 
deserted  his  child  was  liable  to  repay  the  party  who  maintained 
it.  The  Lord  Chief  Justice  directed  the  jury  to  find  for  the 
plaintiff,  unless  they  thought  she  had  waived  her  claim  by  the 
letter  of  January  6th,  1882.  The  jury  found  for  the  plaintiff, 
giving  at  the  rate  of  80Z.  per  annum,  up  to  the  commencement 
of  the  action. 

In  Hilary  Term,  1835,  Sir  W.  W.  Follett,  Solicitor- General, 
obtained  a  rule  for  a  new  trial  for  misdirection,  or  for  a  nonsuit, 
or  for  a  reduction  of  damages  on  the  ground  that  the  jury  should 
have  given  no  damages  for  the  time  subsequent  to  Miss  Newcomen 
attaining  the  age  of  twenty-one. 

'After  argument  upon  shewing  cause  :] 

LoBD  Denman,  Ch.  J. :  [  908  ] 

The  general  question  is  important ;  but  the  facts  do  not  raise 
it.  In  order  that  the  law  should  imply  a  liability  in  the  father 
to  repay  another  for  supporting  his  child,  it  is  absolutely 
necessary  that  desertion  of  the  child  by  the  father  should 
be  proved.  Now  that  is  not  shewn  here.  The  strongest  way 
in  which  the  case  can  be  put  for  the  plaintiff  is,  that  utter 
neglect  and  want  of  inquiry,  on  the  part  of  the  father,  might 
be  like  a  deliberate  desertion.  But  the  evidence  does  not  go 
even  that  length.  For,  though  the  plaintiff's  letter  might  not 
always  be  present  to  her  mind,  and  though  she  might  even 
have  discontinued  her  intention  of  providing  for  the  child,  the 
father  might  say,  ''  by  the  desire  of  the  child's  grandmother, 
and  on  her  express  undertaking  that  I  should  not  be  put  to  any 
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iiBMsTOjf  expense,  I  left  the  child  with  her."  *While  he  had  reason  to 
Newcome.v.  suppose  that  the  grandmother  was  maintaining  the  child  at  her 
[  •^^  ]  own  expense,  he  could  not  be  said  to  neglect  the  child.  Such  an 
expectation  may  perhaps  now  appear  to  have  been  unreasonable, 
and  contrary  to  the  fact ;  but  that  does  not  shew  that  his  conduct 
at  the  time  amounted  to  total  neglect.  It  would  be  unjust  to  a 
father,  who  was  poor,  and  had  thought  that  another  would  save 
him  from  the  expense  of  providing  for  his  child,  to  hold  that  he 
was  guilt}'  of  desertion  by  acting  upon  such  a  belief.  We  have 
no  right  to  suppose  that,  if  he  had  had  notice  from  the  grand- 
mother that  she  would  no  longer  maintain  the  child,  he  would 
not  have  taken  care  of  it.  The  general  question,  therefore, 
which  we  should  approach  with  much  anxiety,  does  not  arise ; 
but,  upon  the  other  and  more  limited  view  of  the  case,  I  think 
this  rule  should  be  made  absolute  for  a  new  trial. 

LiTTLEDALE,  J.  : 

The  general  question  does  not  arise.  The  mother  leaves  the 
father,  and  lives  in  adultery ;  then  a  child  is  born,  as  to  which 
the  father,  apparently,  doubts  whether  it  be  his ;  and  he  is  going 
to  put  it  into  the  Foundling  Hospital;  the  grandmother,  not 
liking  this,  sends  for  the  child,  and  says  (with  or  without  the 
knowledge  of  her  own  husband)  that  the  defendant  shall  be  put 
to  no  expense.  The  child  is  then  put  into  her  custody.  After- 
wards the  mother  takes  it ;  after  w  hich  it  is  sent  back  again  to 
the  grandmother,  and  then  to  the  mother  again :  and  then  it 
returns  to  the  grandmother  ;  being  sent  backwards  and  forwards 
according  to  the  caprice  of  the  mother.  As  far  as  related  to  the 
defendant,  the  child  was  still  in  the  custody  of  the  grandmother; 
[  *^i^  ]  for  he  is  not  proved  to  *have  known  that  she  was  not  in  that 
custody,  or  that  the  circumstances  of  cruelty  had  occurred.  His 
original  wish  had  been  to  put  her  in  the  Foundling  Hospital  at 
Dublin;  and  he  might  well  presume  that  she  was  in  custody 
better  than  that  of  the  Foundling  Hospital.  I  do  not  say  that 
he  might  not  have  found  out  how  the  fact  actually  was  ;  perhaps 
he  might  not  be  anxious  to  learn :  but  the  grandmother  never 
applied  to  him.  As  to  the  argument  that  the  plaintiff  was  a 
married  woman,  and  not  capable  of  entering  into  the  undertaking. 
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that  is  immaterial ;  for  the  question  is  not,  whether  the  under*      Ubhston 
taking  created  a  legal  charge  on  the  plaintiff.  Nbwcomrn. 

Patteson,  J. : 

I  agree  that  the  general  question  does  not  arise.  The  circum- 
stances are  peculiar.  The  plaintiff  cannot  say  that  the  defendant 
made  a  contract,  either  express  or  implied,  with  her.  The 
defendant  doubted  whether  the  child  was  his ;  however,  he  had 
the  control  over  it,  and  placed  it  with  his  steward.  He  was 
about  to  provide  for  it  (whether  he  was  right  or  wrong  as  to  the 
provision  which  he  meant  to  make  is  immaterial) ;  and  then,  at 
the  request  of  the  plaintiff  herself,  he  gave  it  up  to  her.  The 
plaintiff  was  then  a  married  woman ;  but  it  is  immaterial 
whether  the  letter  of  September  27th  constituted  a  binding  con- 
tract on  the  plaintiff :  it  is  enough,  if  it  induced  the  defendant 
to  part  with  the  child,  so  as  to  negative  the  presumption  of 
a  contract  by  him.  Afterwards,  it  is  true,  the  child  is  taken 
from  the  grandmother :  but  that  was  in  no  sense  the  act  of  the 
defendant ;  the  child  was  taken  by  the  mother,  then  living  apart 
from  the  plaintiff  in  a  state  of  adultery,  and  we  know  of  no 
communication  between  the  plaintiff  and  his  wife.  The  defen- 
dant, therefore,  did  not  of  *his  own  act  take  the  child  out  of  [  *9ii  1 
the  plaintiff's  custody.  No  communication  is  made  to  him  till 
1882.  But  it  is  said  that  he  was  abroad.  If  he  was  (which, 
however,  is  negatived  even  as  to  a  part  of  1826),  it  makes  no 
difference.  A  letter  would  go  abroad :  this  is  not  a  question  as 
to  suing  a  party  who  is  abroad,  but  of  giving  him  notice.  A 
letter  might  have  been  written  to  the  Continent  as  well  as  to  a 
place  in  this  country.  The  plaintiff  took  no  steps  to  shew  the 
defendant  that  he  must  come  forward ;  she,  therefore,  has  no 
right  to  sue  him.  This  leaves  untouched  the  question,  how  far 
a  party,  who  finds  a  child  in  a  state  of  destitution,  and  provides 
for  it,  can  sue  its  father. 

COLBRIDOE,  J.  : 

It  is  best  to  say  nothing  on  the  general  question.  For  the 
purpose  of  this  case,  I  will  assume  (what  is  not  to  be  understood 
as  my  opinion  at  present)  that  the  general  liability  is  as  contended 
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Ubmston  by  the  Attorney-General.  Then  how  does  the  plaintiff  charge 
Nbw(^hen.  ^he  defendant  ?  The  child  is  treated  by  the  plaintiff  as  legiti- 
mate, and  placed  under  the  charge  of  his  steward.  The 
grandmother  finds  that  the  child  is  ill  treated ;  but  it  does 
not  seem  that  the  defendant  knew  this.  He  parts  with  the 
custody  on  an  express  understanding  that  he  is  to  be  put  to 
no  further  expense.  It  is  said  that  the  plaintiff  was  a  married 
woman.  But  suppose  her  husband,  while  alive,  had  brought  the 
action,  the  defence  would  have  been,  not  an  allegation  that  the 
plaintiff  had  contracted,  but  a  repudiation  of  any  contract  by 
the  defendant.  It  is  material  too  that,  although  the  expense 
sued  for  was  incurred  during  a  series  of  years,  no  knowledge  at 
all  is  brought  home  to  the  defendant  of  the  child's  being,  at  any 
[  •du  ]  period,  otherwise  than  *under  the  care  of  an  indulgent  grand- 
mother ;  he,  therefore,  stands  on  the  same  footing  as  when  he 
first  parted  with  the  child. 

Rule  absolute  for  a  new  trial. 


1836.  COLEBEOOKE   v.   TICKELL  and  WALKER. 

May  3. 
(4  Adol.  &  EUis,  916—928 ;  S.  C.  6  N.  i&  M.  483 ;  2  H.  &  W.  23 ;  5  L.  J. 

[  916  ]  (N.  S.)  K.  B.  180,) 

Whei-e  it  is  sought  under  a  statute  to  charge  the  subject  with  a  i-ate 
to  which  he  was  not  liable  before^  the  person  claiming  to  levy  the  rate 
must  shew  that  the  words  imposing  it  are  clear  and  intelligible  (1). 

Trespass  for  distraining  plaintiff's  goods.     Plea  (under  stat. 
21  Jac.  I.  c.  12,  s.  8  (2),  and  the  local  Acts  after  mentioned).  Not 
guilty.     The  following  case  was  stated  for  the  opinion  of  the 
Court,  pursuant  to  stat.  3  &  4  Will.  IV.  c.  42,  s.  25  (3). 
[  •SIT  ]  Stat.  11  Geo.  III.  c.  15,  for  the  better  paving  that  part  *of 

the  High  Street,  in  the  parish  of  Whitechapel,  which  lies  in 
Middlesex,  &c.,  appoints  commissioners  for  the  purposes  therein 
mentioned  ;  and  it  recites  (sect.  38),  that  "  there  is  due,  and  has 

(1)  See  the  principle   applied    in      Authorities    Pi-otection    Act,    1893 
Ingram  v.  Drinkwater  (1875)  44  L.  J.       (o6  &  oi  Vict.  c.  61). 

P.  C.  83,  86.— R.  C.  (3)  See  44  &  45  Vict.  c.  59,  s.  3. 

(2)  Repealod.    Soo  now  the  Public 
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been  accustomed  to  be  received,  for  every  cart  or  waggon  loaded  Colbbbookb 
with  hay  brought  into  the  said  parish,  and  sold  on  the  usual  tickbll. 
market  days,  the  sum  of  6</.,  24.  whereof  is  due  and  of  right 
belonging  to  the  lord  of  the  manor  of  Stebonheath,  otherwise 
Stepney,  in  the  county  of  Middlesex,  as  owner  or  proprietor  of 
the  said  market,  and  has  accordingly,  from  time  to  time  been 
paid  to  and  received  by  him ;  "  and  that  2d.,  other  part  of  the 
said  6^/.,  is  due  to  the  parish  for  taking  away  the  dirt  occasioned 
by  such  carts,  &c.,  and  has  been  paid  to  the  householders  and 
inhabitants  before  whose  doors  such  carts,  &c.  have  stood  on 
the  market  days,  for  the  use  of  the  parish ;  and  that  the 
remaining  2(1.  is  due  to  and  has  been  received  by  the  last- 
mentioned  householders  and  inhabitants.  It  is  then  enacted, 
for  the  better  carrying  into  execution  the  purposes  of  the  Act, 
that  from  and  after  &c.,  there  shall  be  paid  to  the  receiver  or 
receivers,  collector  or  collectors,  to  be  appointed  by  the  said 
commissioners,  **  for  every  cart  or  waggon  loaded  with  hay, 
which  shall  be  brought  into  the  said  parish  for  sale  on  the 
usual  market  days,  and  sold  or  exposed  for  sale,  the  aforesaid 
sum  of  6d.  in  lieu  of  all  other  tolls  which  are  or  shall  be 
authorised  to  be  taken  and  collected,  the  said  receiver  or 
receivers,  collector  or  collectors,  paying  thereout  to  the  lord 
of  the  said  manor,  or  such  other  person  as  shall  be  owner  or 
proprietor  of  the  said  market  for  the  time  being,  or  such  person 
or  persons  as  shall  be  appointed  by  him  or  them  to  receive  the 
same,  the  sum  of  2d.  clear  of  all  charges  and  expenses,  *for  every  [  •sis  ] 
cart  or  waggon  loaded  with  hay,  which  shall  be  brought  into  the 
said  parish,  and  sold  or  exposed  to  sale  on  the  usual  market 
days  as  aforesaid." 

Section  84  enacts,  for  defraying  the  charges  attending  the 
execution  of  the  powers  of  this  Act,  that  a  rate  or  assessment, 
over  and  above  those  now  payable,  shall,  once  or  oftener  in 
every  year,  be  made  and  assessed  by  the  commissioners  upon 
all  persons  '^  who  do  or  shall  inhabit,  hold,  occupy,  possess,  or 
enjoy  any  house,  shop,  warehouse,  cellar,  vault,  or  other  tene- 
ment within  the  said  street,"  for  raising  such  a  sum  as  the 
commissioners  shall  think  needful,  so  as  such  rate  or  rates  do 
not  in  any  year  exceed,  in  the  whole.  Is.  (yd.  in  the  pound  **of 
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COL8BB00KE  the  yearly  rents  or  yearly  values  of  such  houses,  shops,  ware- 
TioKELL.  houses,  cellars,  vaults,  or  other  tenements  or  hereditaments 
respectively;  and  that  all  and  every  tenant  of  every  house, 
shop,  warehouse,  cellar,  vault,  or  other  tenement  or  heredita- 
ment, shall  and  may  deduct  one  third  of  such  sum  as  shall  be  so 
assessed,"  out  of  his  rent,  and  ''the  landlord  and  landlords, 
owner  or  owners  of  such  premises  "*  are  required  to  allow  such 
deduction,  on  the  residue  being  paid. 

Stat.  46  Geo.  III.  c.  Ixxxix.  (local  and  personal,  public),  **  for 
the  better  relief,"  i^c.  *'  of  the  poor  within  the  parish  of  St.  Mary, 
Whitechapel,  in  the  county  of  Middlesex;  for  cleansing  and 
lighting  the  squares,"  &c.  and  keeping  a  nightly  watch,  and  for 
raising  money  for  repairing  certain  of  the  highways,  and  the 
parish  church,  enacts,  by  sect.  53,  "  That  from  and  after  the 
passing  of  this  Act,  the  rector,  churchwardens,  overseers  of 
the  poor,  and  vestrymen  of  the  said  parish"  of  Whitehapel, 
''  qualified  as  aforesaid,  shall  assemble  and  meet  together  in  the 
[  •919  ]  vestry-room  of  the  said  parish,  within  "  *fourteen  days  after  the 
suras  to  be  levied  shall  have  been  ascertained,  as  is  directed  to 
be  done  annually  by  sect.  52,  **and  the  said  rector,"  &c.  *'or 
any  nine  or  more  of  them,  so  assembled,  shall,  and  they  are 
hereby  required  to  make  and  sign  three  distinct  rates  or  assess- 
ments, not  exceeding  the  amount  of  the  respective  sums  so  settled 
and  ascertained,  upon  all  and  every  the  person  and  persons  who 
do  and  shall  inhabit,  hold,  occupy,  possess,  or  enjoy  any  land, 
house,  shop,  w^arehouse,  or  other  building,  tenement,  or  heredita- 
ment;  (that  is  to  say),  one  rate  or  assessment  for  the  relief, 
maintenance,  regulation,  and  employment  of  the  poor  of  the  said 
parish ;  and  also  for  paying  "  (composition  money  to  the  trustees 
under  a  certain  Highway  Act)  ;  **  one  other  rate  or  assessment 
for  defraying  the  expenses  of  the  repairs  of  the  said  parish 
church,"  and  for  payment  of  certain  annuitants  charged  thereon; 
^'  and  one  other  rate  or  assessment  for  cleansing  and  lighting 
the  squares,  streets,"  &c.,  **  and  regulating  a  nightly  watch,  and 
repairing  the  highways  within  such  parts  of  the  said  parish  as 
are  not  within  the  said  liberties  of  his  Majesty's  Tower  of 
London,  tvad  city  of  London;  such  last  mentioned  rate  to  be 
a  pound  rate  upon  or  according  to  the  annual  rent  or  value  of 


VOL.  XLUi.J      1836.     K.  B.     4  AD.  &  EL.  919—921.  528 

all  messuages,  lands,  tenements,  and  hereditaments,  as  shall  be  Colbbbookb 
held  or  occupied  within  such  parts  of  the  said  parish  as  ftre  not      tickell. 
within  the  said  liberties,  provided  that  the  same  does  not  exceed 
in  any  one  year  the  sum  of  1«.  3rf.  in  the  pound  upon  such 
messuages,  lands,  tenements,  and  hereditaments.'' 

Sect.  60  enacts  that  the  rates  to  be  made  and  assessed  as 
aforesaid,  for  the  relief  of  the  poor,  *'  shall  be  received,  collected, 
levied,  and  recovered  in  such  and  *the  same  manner  as  rates  [  *^20  ] 
and  assessments  made  for  the  relief  of  the  poor  are  directed  to 
l)e  levied  and  recovered  by  the  said  Act  passed,''  &c.  (48  Eliz. 
c.  2),  **  or  by  any  subsequent  Act  or  Acts  relating  to  the  relief  of 
the  poor ;  and  such  said  several  methods  of  levying  and  recovering 
the  said  rates  or  assessments  for  the  relief,  maintenance,  and 
employment  of  the  poor,  shall  and  they  are  hereby  declared  to 
be  the  legal  methods  of  enforcing  the  rates  or  assessments 
directed  to  be  made  in  pursuance  of  the  said  Act  for  the  relief, 
maintenance,  and  employment  of  the  poor  of  the  said  parish,  as 
fully  and  effectually  as  if  such  ways  and  methods  were  repeated 
and  re-enacted  in  the  body  of  this  Act." 

Other  clauses  of  the  two  local  Acts  were  stated  in  the  case, 
which  it  is  unnecessary  to  notice  further  than  as  they  are 
adverted  to  in  the  argument. 

The  plaintiff  is  lord  of  the  manor  of  Stepney,  and  owner  of 
the  market  above  mentioned;  and,  during  the  time  for  which 
the  after-mentioned  rates  were  made,  he  received  the  sums  of 
2//.  payable  to  the  owner  of  the  market  under  stat.  11  Geo.  III. 
c.  15,  s.  38.  There  was  no  ground  for  rating  the  plaintiff,  unless 
he  was  rateable  ''in  respect  of  the  market,  or  the  said  money 
payment  in  lieu  of  toll." 

The  case  stated  that  the  rector,  &c.,  assembled  according  to 
stat.  46  Geo.  III.  c.  Ixxxix.  above  mentioned,  duly  made  and 
signed  three  distinct  rates  or  assessments  (not  exceeding  the 
sums  settled  and  ascertained  according  to  the  statute),  ''upon 
all  and  every  the  person  or  persons  who  did  inhabit,  hold, 
occupy,  possess,  or  enjoy,  any  land,  house,  shop,  warehouse, 
or  other  building,  tenement,  or  hereditament,  and  among  others 
upon  the  said  plaintiff,"  as  lord  of  the  manor  and  owner  of  the 
market,  in  respect  ♦of  the  said  sum  of  2d.  for  every  cart  or       [  •921  ] 
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CoLEBRooKB  waggoii,  &c.  One  of  the  rates  to  which  he  was  assessed  was 
TickIell.  foj^  the'relief  of  the  poor  and  other  purposes  ;  the  other  rate,  for 
cleansing  and  lighting  the  squares,  streets,  &c.,  and  repairing 
the  highways.  The  rates  were  duly  allowed  and  published. 
The  plaintiff  not  having  paid  the  sums  assessed  upon  him  by 
these  rates,  his  goods  (after  summons,  &c.)  were  distrained  upon 
by  virtue  of  two  warrants  under  the  hands  and  seals  of  the 
defendants,  justices  of  Middlesex. 

The  question  for  this  Court  was,  whether  the  plaintiff  was 
liable  to  either  of  the  two  rates  on  account  of  the  sums  of  2<7. 
payable  to  him  as  above  stated. 

[After  argument :] 

[  925  ]        Lord  Denman,  Ch.  J. : 

I  think  the  plaintiff  is  entitled  to  judgment.  It  is  true  that  he 
does,  in  one  sense  of  the  words  used  in  stat.  46  Geo.  III.  c.  Ix&xix., 
"enjoy"  a  "hereditament":  but  we  must  take  the  words,  as 
was  done  in  Hex  v.  The  Manchester  and  Salford  Watenrorks 
Company  (i)  and  Hex  v.  Mosley  {2) ,  with  reference  to  the  other 
I  "926  ]  words  used  in  the  same  part  of  the  Act.  The  *words  now 
in  question  **  inhabit,  hold,  occupy,  possess  or  enjoy  any  land, 
house,  shop,  warehouse,  or  other  building,  tenement,  or  heredita- 
ment," are  large,  and  so  they  should  be,  to  make  a  person  rate- 
able, who  was  not  so  under  the  statute  of  Elizabeth.  I  cannot 
say  what  would  be  rateable,  under  the  words  here  used  after 
"land,  house,  shop,  warehouse,  or  other  building,"  unless  it 
were  the  kind  of  hereditaments  to  which  this  case  relates :  but 
there  are  other  clauses  in  the  Act  which  limit  the  sense ;  and 
I  think  the  last  clause  of  sect.  53,  which  fixes  the  rate  there 
mentioned  "  upon  or  according  to  the  annual  rent  or  value  of 
all  messuages,  lands,  tenements,  and  hereditaments,  as  shall  be 
held  or  occupied  within  such  parts  of  the  said  parish  as  are  not 
within  the  said  liberties,"  shew  that  the  former  more  general 
words  apply  only  to  what  may  be  the  subject  of  corporeal 
occupation.  It  is  true  that  this  language  occurs  with  reference 
to  one  rate  only ;  but  it  would  be  irrational  to  suppose  that  the 

(1)  1  B,  &  C.  630.  (2)  26  R.  R.  328  (2  B.  &  C.  226). 
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words  were  used  for  the  purpose  of  excepting  the  payments  for   colebbookk 
market  toll  from  that  particular  rate. 


r. 
TiCKELL. 


LiTTLEDALE,    J.  : 

I  am  of  opinion  that  the  word  "  hereditament,"  in  section  53 
of  stat.  46  Geo.  III.  c.  Ixxxix.,  is  to  be  confined  to  such  things  as 
are  the  subject  of  actual  occupation.  In  stat.  11  Geo.  III.  c.  15, 
s.  34,  it  is  clearly  so  confined ;  (his  Lordship  then  commented 
on  this  clause).  And,  in  section  53  ol  the  subsequent  Act,  the 
last  clause  differs  from  the  previous  ones  in  which  ''  heredita- 
ments ''  are  mentioned,  if  that  word,  in  the  previous  clauses,  is 
to  have  the  extended  sense  which  has  been  insisted  upon.  It 
may  be  said  of  tolls  that  they  are  '^  hereditaments "  to  be 
''held,"  according  to  the  language  used  in  the  last  ^clause  of  [  *d27  ] 
sect.  53,  but  the  words  **  held  or  occupied  within  such  parts  of 
the  said  parish  "  imply  something  local,  which  the  payments 
in  question  are  not.  The  direction  in  sect.  60,  referring  to  the 
statute  of  Elizabeth,  is  general,  and,  in  the  absence  of  any 
provision  to  a  different  effect,  shews,  I  think,  that  the  subject- 
matter  of  regulation  is  the  same  as  under  that  statute.  The 
present  Act  does  not  seem  to  me  to  extend  it.  In  sections  69, 
70,  and  71,  "hereditaments"  is  applied  to  things  which  are  the 
subject  of  occupation.  The  word  being  thus  confined  in  so  many 
clauses,  I  think  that  the  Legislature  must  be  taken,  in  using  it, 
to  have  contemplated  those  things  only  which  are  the  subject  of 
occupation.  There  does  not  appear  to  me  to  be  any  intimation 
of  a  design,  in  this  Act,  to  make  persons  liable  to  rates,  who 
were  not  so  under  the  former  law. 

Patteson,  J. : 

I  think  the  plaintiff  is  clearly  entitled  to  recover.  He  was  not 
liable  to  be  rated  for  the  tolls  down  to  1770,  nor  does  anything 
appear  in  the  statute  11  Geo.  III.  c.  15,  passed  in  that  year, 
which  could  render  him  liable  in  respect  of  the  payments  to  be 
made  to  him  under  that  statute.  We  are  then  called  upon,  under 
the  sul  sequent  Act,  to  introduce  such  a  liability  by  virtue  of  the 
word  "  hereditament."  But  the  rate  authorised  by  the  clause  in 
which  that  word  occurs  is  a  new  rate,  sanctioned  by  a  local  and 
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CoLEBRooKE  persoiial  Act,  which  passed,  as  far  as  we  know,  behind  the  back 
TicKELL  ^^  ^^^  owner  of  this  market ;  and  I  cannot  believe  that,  in  an 
Act  so  brought  in,  such  an  intention  was  entertained.  If  it  was, 
it  is  strange  that  the  words  should  not  have  been  clearer :  for 
words  intended  to  lay  a  charge  on  the  subject,  which  he  was  not 
[  '928  ]  liable  to  before,  ought  to  be  clear  and  intelligible.  *If  "  heredita- 
ment," in  the  clause  in  question,  meant  hereditaments  generally, 
why  was  the  previous  enumeration  made'?  I  think  that  **  here- 
ditament" here  means  things  ejiisdem  generis  with  those  previously 
mentioned,  according  to  the  mode  of  construction  adopted  in 
Rex  V.  The  Manchester  and  Salford  Waterworks  Companif  (i)  and 
Hex  V.  Mosley(2).  In  Rex  v.  The  Trustees  for  paving  Shreicn- 
hury (9)  the  word  '"hereditaments"  was  not  taken  in  a  sense 
extending  beyond  the  descriptions  of  property  with  which  it  was 
associated ;  the  property  held  rateable  was  ejicsdem  generis  with 
"meadows  and  pastures."  We  are  not,  therefore,  obliged  to 
adopt  a  construction  of  the  clause  now  in  question  which  would 
be  contrary  to  the  ordinary  meaning  of  the  language  used,  and  to 
justice  and  fairness. 

Coleridge,  J.: 

It  seems  conceded,  on  the  one  side,  that  "  hereditament "  may 
mean,  and,  on  the  other,  that  it  does  not  necessarily  mean,  the 
kind  of  property  now  in  question.  The  onus  of  shewing  what  is 
its  proper  sense  in  the  present  case  lies  upon  those  who  seek  to 
impose  a  new  burden.  In  stat.  11  Geo.  III.  c.  15,  the  thirty- 
fourth  section,  which  imposes  the  paving  rate,  uses  the  word 
in  a  manner  evidently  shewing  that  something  corporeal  and 
local  is  intended.  And  it  is  clearly  used  in  a  like  sense  in 
the  latter  part  of  section  53  of  stat.  46  Geo.  III.  c.  Ixxxix. 
I  think,  therefore,  that  the  defendants  fail  in  making  out 
that  the  Legislature  uses  the  word  in  the  sense  which  they 

would  ascribe  to  it. 

Judgment  for  the  plaintiff, 

(1)  IB.  &C.  630.  (3)  37   R.    R.   409   (3  B.    &   Ad. 

(2)  26  R.  R.  328  (2  B.  &  C.  226).         216). 
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In  the  Matter  of  the  ARinriLiTioN  between  JAMIESON       J^*^: 
AND  BINNS  AND  DEAN.  — ' 

(4  Adol.  &  EUi8,  945—948 ;  S.  C.  5  L.  J.  (N.  S.)  K.  B.  187.)  ^  ^*^  ^ 

Where  arbitrators  liave  decided  the  choice  of  an  umpire  by  tossing  up, 
the  acquiescence  of  parties,  subsequently  to  the  choice,  and  before  the 
reference  is  proceeded  in,  does  not  render  the  appointment  valid,  unless 
the  parties  acquiescing  have  knowledge  of  all  the  circumstances  under 
which  the  choice  was  made. 

Therefore,  where  one  of  two  arbitrators  objected  to  S.  as  umpire,  and 
afterwards  the  two  arbitrators  tossed  up,  and  the  other  arbitrator  won, 
and  named  8.,  and  the  attorney  of  one  of  the  parties,  knowing  that  the 
arbitrators  had  tossed  up,  but  not  knowing  that  one  of  them  had  objected 
to  S.,  proceeded  in  the  reference,  it  was  held  that  the  irregularity  was 
not  cured.  And  this,  though  the  ground  of  the  arbitrator's  objection  to 
S.  was  negatived  by  affidavit. 

Disputes  having  arisen  between  Jamieson  on  the  one  side, 
and  Binns  and  Dean  on  the  other,  they,  by  agreement,  referred 
all  matters  in  dispute  to  the  arbitration  of  Marler  and  Wright, 
or  to  the  award  and  umpirage  of  such  person  as  they  should 
appoint  to  be  umpire  between  them.  Marler  and  Wright 
appointed  Southam  to  be  umpire ;  and  he  afterwards  made  his 
award.  In  Michaelmas  Term  last.  Sir  IV.  W.  Follett  obtained  a 
rule,  on  the  part  of  Jamieson,  calling  upon  Binns  and  Dean 
to  shew  cause  why  the  award  or  umpirage  should  not  be  set 
aside,  on  the  ground,  among  others,  that  the  umpire  was  not 
duly  appointed  by  the  choice  of  the  arbitrators,  but  that  his 
appointment  was  decided  by  chance.  Each  of  the  two  arbitrators, 
originally  named,  had  proposed  several  persons  as  umpire,  but 
the  arbitrators  had  been  unable  to  agree  :  Wright,  the  arbitrator 
named  by  Binns  and  Dean,  had  proposed,  among  other  persons, 
Southam ;  but  Marler,  the  arbitrator  named  by  Jamieson,  had 
objected  to  Southam  for  reasons  stated  in  the  affidavit  in  support 
of  the  rule.  Wright  and  Marler  finally  agreed  that  each  should 
write  down  two  names,  that  then  each  should  strike  out  one  of 
the  four,  and  that  it  should  be  decided  by  tossing  up,  whether 
Wright  or  Marler  should  choose  one  of  the  two  remaining  names. 
Wright  won  the  *toss,  and  named  Southam.  Jamieson  swore  [  *946  ] 
that  he  had  never  assented  to  the  nomination  of  Southam,  and 
that  he  proceeded  in  the  reference  without  being  aware  of  the 
manner   in   which   he   had   been   appointed.     Mr.   Earle,   the 
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In  re  attorney  who  attended  the  arbitration  for  Jamieson,  swore  that 
AND  BiKNs.  he  himself  had  never  assented  to  the  appointment  of  Southam, 
bat  attended  under  the  impression  that  his  client  was  bound  by 
the  appointment.  The  affidavits  filed  in  answer  stated  that 
Earle,  before  he  attended  the  reference,  had  been  informed  of 
the  manner  in  which  Southam  had  been  appointed,  and  never 
objected;  and  that,  on  the  contrary,  he  had  taken  part  in 
mdorsing  the  appointment  on  the  agreement  of  reference;  but 
it  did  not  appear  that  he  knew  of  Marler  having  objected  to 
Southam  as  an  umpire ;  and  it  was  denied,  by  the  affidavits, 
that  Marler  had  so  objected.  The  affidavits  also  negatived  the 
facts  upon  which  Marler's  objections  to  Southam  were  stated,  in 
the  affidavits  on  the  other  side,  to  have  been  founded. 

Sir  J.  C(im2)beU,  Attorney-General,  and  W.  H,  Watsmi  now 
shewed  cause  : 

It  was  decided  in  F'ord  v.  Jones  (i)  that  the  arbitrators  must 
not  choose  an  umpire  by  chance.  But  in  In  the  Matter  of  Tiinno 
.  and  Bird  (2)  the  Court  so  far  qualified  that  doctrine  as  to  hold 
that,  if  a  party  himself  assents  to  such  a  method  of  choice  before 
it  actually  takes  place,  he  cannot  afterwards  object  to  it.  Here 
the  agent  of  Jamieson,  knowing  how  the  choice  had  been  made, 
proceeded  in  the  reference  :  that  is  a  ratification,  and  must  have 
the  same  effect  as  an  assent  before  the  choice. 

(Patteson,  J. :  t\ml  v.  Jones  (i)  seems  inaccurately  reported, 
[  •947  ]       as  to  *the  fact  of  knowledge  by  the  parties  (3).) 

The  assent  of  the  parties  cures  irregularities  which  consist  in 
failing  to  pursue  the  precise  terras  of  the  reference.  Thus,  if 
the  umpire  is  to  be  appointed  before  proceeding  in  the  reference, 
and  the  arbitrators  enlarge  the  time  before  such  appointment, 
the  appointment  is  irregular  ;  yet  this  is  cured  by  the  assent  of 
the  parties  with  knowledge  :  In  the  Matter  of  Hick  (4).  So  in 
}  Veils  V.  Cooke  (5),  where  the  umpire  was  appointed  by  lot,  the 

(1)  37  E.  B.  424  (3  B.  &  Ad.  248).  Bird,  3P  R.  fi.  537,  544  (5  B.  &  Ad. 

(2)  39  R.  B.  537  (5  B.  &  Ad.  488).  498). 

(3)  See  the  remarks  of  the  learned  (4)  21  R.  B.  511  (8  Taunt.  691). 
Judge  in  In  the  Matter  of  Tunno  and          (5)  20  B.  B.  409  (2  B.  &  Aid.  218). 
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argament  in  support  of    the  award   failed  only   because  the         lure 

T  A  M  T  RSO  fi 

knowledge  of  the  parties  was  not  proved ;  it  may  be  inferred    ^^d  binns. 
from  the  report  that,  if  the  knowledge  had  been  shewn,  the 
irregularity  would  have  been  cured. 

(Pattbson,  J. :  That  is  never  a  very  sound  argument.) 

Sir  rr.  W.  FoUett  in  support  of  the  rule : 

The  argument  urged  in  support  of  the  award  assumes  that 
Earle  had  full  knowledge  of  the  facts:  but  he  did  not  know 
that  one  of  the  arbitrators  objected  to  the  umpire;  and,  if 
he  had  known  it,  he  probably  would  not  have  proceeded  in 
the  reference. 

(Lord  Denman,  Ch.  J. :  If  two  persons  named  for  umpire  be 
equally  fit,  and  there  be  no  reason  for  preferring  one  to  the 
other,  it  seems  as  if  an  appeal  to  chance,  or  some  accidental 
circumstance,  must  decide  the  choice.) 

The  parties  stipulate  for  an  exercise  of  the  judgment  of  both 
arbitrators  in  the  choice,  and  here  they  have  not  had  it. 

LoBD  Denman,  Ch.  J. : 

It  certainly  is  not  desirable  that  chance  should  ever  be  resorted 
to :  such  a  proceeding  is  *apt  to  lead  to  issues  of  fact  upon  the  [  *iM8  ] 
affidavits,  which  we  can  hardly  decide,  and  to  a  waste  of  time 
and  money.  In  the  Matter  of  Tunno  and  Bird  (i),  an  award  was 
upheld  because  the  parties  on  both  sides,  being  fully  aware  of 
all  the  circumstances,  proceeded  with  the  reference.  But  here, 
supposing  the  attorney's  assent  to  be  sufficient  to  bind  the  party, 
an  important  circumstance  was  not  disclosed,  namely,  that  the 
umpire  had  been  personally  objected  to  by  the  arbitrator,  who 
afterwards,  most  improperly,  consented  to  toss  up.  That  was 
not  brought  to  Earle's  knowledge  ;  if  it  had  been,  the  point  now 
suggested  in  support  of  the  award  would  have  arisen. 

LiTTLEDALE,    J.  : 

The  facts  here  were  not  all  communicated,  for  the  attorney 

(I)  39  B.  R.  537  (5  B.  &  Ad.  48»). 
B.R. VOL.  XUII.  8i 
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In  re         did  uot  know  that  one  of  the  arbitrators  objected  to  the  umpire 
AND  BINN8.    who  was  chosen. 

Patteson,  J. : 

I  hoped  that  In  the  Matter  of  Tunno  aiid  Bird  (i)  had  settled 
the  law.  But  the  decision  there  went  on  the  assent  with  know- 
ledge of  all  the  facts.  Without  such  knowledge,  it  must  not  be 
taken  that  an  assent  is  valid  :  in  truth  it  is  no  assent. 

Coleridge,  J. : 

Such  a  choice  can  be  made  good  only  by  consent ;  and  consent 
can  exist  only  where  there  is  knowledge  of  all  the  facts. 

Ride  absolute. 


1836.  HOUGH  AND  Others  v,  MAY. 

-1^6.         (^  ^j^i   ^  jji^  954-958;  S.  C.  6  N.  &  M.  535 ;  2   H.  &  W.  33;  5  L.  J. 
^  c,,^  ]  (N.  S.)  K.  B.  186.) 

To  assumpsit  for  work  and  labour  in  making  a  railing,  defendant 
pleaded,  that  before  the  action  he  had  paid  to  plaintiff  the  sum  of  8/.  1 !«., 
and  plaintiff  had  received  and  accepted  the  same,  in  payment  and 
discharge  of  8/.  11«.  Replication,  that  defendant  did  not  pay  to  plaintiff 
the  said  &um  of  8/.  \\s,  in  manner  &c. : 

Held,  that  the  defendant  did  not  support  his  issue,  by  shewing  that, 
before  the  action,  he  had  sent  plaintiff  a  cheque  on  his  banker  for  8/.  Ms. 
stated  in  the  body  of  the  cheque  to  be  **  balance  account  railing;  "  and 
that  plaintiff  held  the  cheque  at  the  commencement  of  the  action. 
A  cheque  so  delivered,  to  operate  as  payment,  must  at  any  rate  be 
unconditional. 

And  (per  Littledale,  J.)  a  party  to  whom  a  cheque  is  sent  may 
commence  an  action  before  he  sends  it  back : 

Held  also,  that  it  was  no  misdirection  to  leave  it  to  the  jury,  only, 
whether  the  plaintiffs  received  the  cheque  as  money. 

Assumpsit  for  work  and  labour,  and  materials  found,  and  on 
an  account  stated.  Second  plea,  as  to  82.  10s.,  parcel  &c.,  that 
the  defendant  after  the  making  of  the  promises  &c.,  and  before 
the  commencement  «fec.,  to  wit,  on  &c.,  **  paid  to  the  plaintiffs 
the  sum  of  8Z.  lis.,  and  the  plaintiffs  then  received  and  accepted 
the  same,  in  payment  and  discharge  of  the  said  sum  of  8Z.  lis. 
in  the  introductory  part  of  this  plea  mentioned."  Verification. 
Eeplication,  **  That  the  defendant  did  not  pay  to  the  plaintiffs 

(1)  39  E.  R.  537  (5  B.  &  Ad.  488). 
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the  said  sum  of  money  in  the  said  second  plea  mentioned  in       HonoH 
discharge  of  the  said  sum  of  SI.  11«.,'*  in  manner  &c.     Conclusion        may. 
to  the  country.     There  were  other  issuies  on  the  record. 

On  the  trial  before  the  Under- Sheriff  of  Middlesex  (April  14th, 
1836),  it  appeared  that  the  action  was  for  an  iron  railing  put  up 
by  the  plaintiiBfs  for  the  defendant.  The  defendant's  case,  in 
support  of  the  issue  on  the  second  plea,  was  that  he  had  sent  to 
the  plaintiffs,  on  the  7th  of  November,  1835,  a  cheque  drawn  by 
the  defendant  on  his  bankers  for  81.  lis.,  which  cheque  had 
remained  in  the  plaintiffs'  hands  since  then,  the  action  having 
been  commenced  on  the  10th  of  the  same  month.  The  plaintiffs 
produced  the  cheque  upon  the  defendant's  calling  for  it.  It  was 
as  follows: 

Messrs.  Dorrien  &  Co.  7  Nov.  1835.  [  ^55  ] 

Pay  Messrs.  Hough  &  Co.  balance  account  railing  or  bearer 
8i.  11«. 

£S  11«.  Od.  William  May. 

On  the  13th  of  November  the  plaintiffs'  attorney  wrote  to 
the  defendant,  stating  that,  as  the  defendant  had  not  sent  the 
amount,  as  requested  in  a  letter  of  the  6th,  he  had  issued  a  writ ; 
adding,  *'  the  cheque  you  sent  to  Messrs.  Hough  is  ready  to  be 
returned."  No  question  was  raised  as  to  the  date  of  the  receipt 
of  the  cheque  by  the  plaintiffs;  but  they  contended  that  this 
evidence  did  not  sustain  the  issue  on  the  defendant's  part.  As 
to  this,  the  under-sheriff  desired  the  jury  to  say  whether  the 
plaintiffs  received  the  cheque  as  money.  The  jury  found  that 
they  did  not ;  and,  the  other  issues  being  found  for  the  plaintiffs, 
they  had  a  verdict  for  SI.  18«. ;  the  under-sheriff  reserving  leave 
to  move  to  reduce  the  verdict  to  7s.,  if  the  Court  should  be  of 
opinion  that  the  cheque  was  payment.  In  this  Term  T.  F.  Ellis 
obtained  a  rule  for  reducing  the  damages  accordingly,  and  also 
for  a  new  trial  on  the  ground  that  the  question  was  improperly 
left  to  the  jury. 

[After  argument  upon  shewing  cause :] 

Lord  Dbnman,  Ch.  J. :  [  9r,7  ] 

The  question  is,  whether  the  plaintiffs  have  been  paid  8Z.  lis. 

34—2 
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Hough  To  make  the  delivery  of  a  cheque  a  pa3anent,  it  should  at  least  be 
May.  unconditional.  As  this  cheque  is  framed,  it  would  be  evidence 
against  the  plaintiffs,  if  they  made  use  of  it.  The  case  might 
be  different,  if  it  were  unconditional ;  but,  even  then,  the  party 
receiving  it  would  be  entitled  to  exercise  his  discretion  as  to 
presenting  it. 

LiTTLEDALE,  J.  : 

The  case  would  be  different,  if  the  plaintiffs  had  received  the 
cheque  as  money ;  but  all  that  appears  is,  that  it  was  sent  to 
them  by  the  defendant.  They  say,  "  We  never  authorised  the 
sending  of  this  cheque  to  us,  and  we  shall  commence  an  action.'' 
Perhaps  a  party  ought,  under  such  circumstances,  to  send  the 
cheque  back :  but  here  the  plaintiffs  offer  to  do  so ;  and  the^^ 
were  not  bound  to  suspend  the  commencement  of  the  action  till 
they  had  returned  the  cheque.  Again,  I  rather  think  that  the 
condition  inserted  in  the  cheque  might  be  evidence  against  the 
[  •958  J  plaintiffs,  if  they  presented  *it.  On  both  grounds,  therefore, 
this  rule  must  be  discharged. 

Patteson,  J. : 

The  rule  must  be  discharged  on  both  grounds.  On  this  issue, 
it  is  not  suflBcient  to  prove  that  the  cheque  was  sent  by  way  of 
paj'ment ;  but  it  should  be  shewn  that  the  circumstances  were 
such  as  would  make  the  cheque  a  pa3rment  by  the  defendant  to 
the  plaintiffs.  To  call  upon  the  plaintiffs  to  present  such  a 
cheque,  is  like  requiring  a  parfcj',  to  whom  money  is  paid,  to  give 
a  receipt  in  full  for  all  demands.  I  do  not  say  that  every  thing 
written  upon  the  cheque  would  be  evidence  against  the  plaintiffs  ; 
but  here  the  words  are,  **  balance  account."  The  plaintiffs  could 
not  safely  use  such  a  cheque. 

Coleridge,  J. : 

Suppose  this  cheque  had  been  presented,  and  it  had  been 
afterwards  a  question  for  a  jury  whether  the  plaintiffs  had  been 
paid  in  full.  They  would  see  that,  before  the  action  was  brought, 
the  plaintiffs  had  accepted  and  made  use  of  a  cheque  professedly 
given  for  the  then  balance.      The  defendant  must  have  intended 
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the  cheque  to  have  that  effect;  and,  the  question  that  arises  Hough 

on   this  record   being  whether  the  defendant  had  made   the  mat. 
cheque  money,   the   form  of  the  cheque  prevents   its  having 


that  operation. 


Rule  discharged. 


MORTIN  V.  BURGE.  l^% 

May  7. 

(4  Adol.  &  Ellis,  973—975 ;  6  X.  &  M.  601.)  

.      ,         .  ,  .  [  973  ] 

On  the  tnal  of  a  cause,  a  verdict  was  taken  for  3,000/.  subject  to  a 

reference,  the  arbitrator  to  direct  a  verdict  for  plaintiff  or  defendant, 

as  he  should  think  proper ;  and  to  determine  all  matters  in  difference, 

except  as  to  costs,  the  settlement  of  which  was  provided  for  by  the 

order  of  reference.     The  arbitrator  directed  a  verdict  to  be   entered 

for  plaintiff,  (not  saying  for  how  much),  and  that  defendant  should,  at 

a  time  and  place  named,  pay  plaintiff  or  his  attorney  260/. : 

Held,  an  uncertain  awainl. 

This  cause  came  on  to  be  tried  at  the  Maidstone  Spring 
Assizes,  1835,  when  a  verdict  was  taken  for  the  plaintiff, 
damages  3,000!.,  costs  40«.,  subject  to  the  award  of  an  arbitrator, 
who  was  empowered  to  direct  a  verdict  to  be  entered  for  the 
plaintiff  or  defendant,  as  he  should  think  proper,  and  to  whom 
all  matters  in  difference  between  the  parties  were  referred,  to 
order  and  determine  what  he  should  think  fit  to  be  done  by 
either  of  them  respecting  the  matters  in  dispute.  Each  party 
was  to  pay  his  own  costs  of  the  cause  and  reference,  and  the 
expenses  of  the  award  in  equal  moieties ;  *and  power  was  given  [  ♦974  ] 
to  the  arbitrator  to  enlarge  the  time  for  making  his  award.  The 
arbitrator  made  and  published  his  award,  dated  9th  of  December, 
1835,  and,  after  reciting  the  order,  and  certain  enlargements  of 
the  time,  he  awarded  as  follows:  ''That  a  verdict  shall  be 
entered  in  the  said  cause  for  the  plaintiff;  and  that  the  said 
George  Burge  shall  and  do,  on  the  19th  day  of  December  instant, 
between  the  hours  "  &c.  *'  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  Thomas  Mortin  or  his  attorney,  at"  &c.,  "the 
sum  of  260/.  12«.  6d.  of  lawful  money  of  Great  Britain.  In 
witness  "  &c.  A  rule  was  obtained  in  the  next  Term,  January 
29th,  for  setting  aside  the  award,  on  the  grounds,  first,  that 
the  time  for  making  it  had  not  been  properly  enlarged ;  and, 
secondly,  that  the  award  was  uncertain. 
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MoRTiN  Piatt  and  Channell  now  shewed  cause: 

r. 
BuRQE.  First,  no  objection  can  be  urged  which  does  not  appear  on  the 

face  of  the  award,  the  application  not  having  been  made  within 

the  first  four  days  of  the  Term  after  the  award  was  published. 

(LiTTLEDALE,  J.  I  For  many  years  after  I  came  to  the  Bar,  no 
objection  of  this  kind  was  heard  of.  I  do  not  think  there  is  any 
such  rule  on  the  subject  as  the  plaintiff  would  insist  upon.) 

liau'stkorn  v.  Arnold  (i)  shews  the  practice  on  the  subject.  The 
award  itself  is  suflSciently  certain,  when  read  in  connection  with 
the  order  of  reference.  No  discretion  is  given  to  the  arbi- 
trator as  to  costs.  Nothing  appears  to  which  his  direction,  for 
the  payment  of  2601.  12«.  6(1. ,  can  apply,  except  the  amount  of 
the  verdict. 

[  975  ]  OfflCy  contra  : 

The  reference  is  of  the  cause  and  all  matters  of  difference. 
The  verdict  was  taken  for  3,000Z.  Consistently  with  this  award 
it  might  be  meant  that  the  verdict  should  stand  for  that  sum, 
and  260Z.  128. 6(?.  be  paid  for  the  other  matters  in  difference.  If 
it  was  to  be  paid  as  recovered  by  the  verdict,  the  arbitrator 
ought  not  to  have  fixed  a  day  for  the  payment. 

Lord  Denman,  Ch.  J. : 

I  am  at  a  loss  to  say,  upon  this  award,  whether  the  arbitrator 
meant  that  the  2602.  128.  6d.  should  be  substituted  for  the 
nominal  verdict  taken,  or  be  paid  in  respect  of  matters  in 
difference.     I  think  the  award  cannot  be  supported. 

LiTTLEDALE,  J.  I 

The  arbitrator  should  have  stated  for  what  sum  the  verdict 
was  to  be  entered.  He  very  likely  meant  that  it  should  be  for 
260?.  128.  6d. ;  but  that  is  surmise.     The  rule  must  be  absolute. 

Rule  absolute  (2). 

(1)  6  B.  &  C.  629.  See  Macarthur  Alhnhy  v.  PromllockA  Dowl.  P.  C  b\. 
V.  CamiiheU,  39  B.  B.  557  (5  B.  &  Ad.  (2)  Patteson    and    Coleridge,   JJ. 

518),  41   B.  B.  377  (2  A.  &  E.  52);      had  left  the  Court. 
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REX  V.  The  LOEDS  COMMISSIONEES  of  the  1836. 

TEEASURY.  ^^• 

In    re    SMYTH.  ^^^'^ 

(4  Adol.  &  Ellis,  976—983 ;  S.  C.  6  N.  &  M.  505.) 

A  party  to  whom  a  superannuation  allowance  has  been  granted  in 
pursuance  of  aTreasurj^  minute,  according  to  stat.  50  Gteo.  III.  c.  117  (1), 
in  respect  of  an  office  held  during  pleasure,  has  no  vested  interest  in 
the  allowance;  but  the  minute  may  be  revoked  at  will  by  the  Lords 
of  the  Treasury;  although  the  party  contributed  to  the  superannua- 
tion fund  imder  stat.  3  Geo.  IV.  c.  113(1),  while  the  clauses  as  to 
contribution  were  in  force. 

Where  a  Ti-easury  minute  had  been  revoked  under  the  above  circum- 
stances, this  Court  refused  a  mandamus  calling  on  the  Loiils  of  the 
Treasury  to  restore  the  minute  to  their  books,  and  to  submit  an  appli- 
cation to  Parliament,  in  the  estimates  for  the  current  year,  for  a  grant 
on  account  of  the  allowance  sanctioned  by  the  minute. 

The  Court  having,  in  Michaelmas  Term  last,  made  a  rule 
absolute  for  a  mandamus  to  the  Lords  Commissioners  of  the 
Treasury  to  issue  a  minute,  directing  payment  to  W.  C.  Smyth 
of  his  arrears  of  pension  from  April  5th,  1826,  to  October  10th, 
1835(2),  a  copy  of  the  rule  was  served  on  the  solicitor  of  the 
Treasury,  and  the  Lords  Commissioners  paid  the  arrears,  and 
continued  paying  the  pension  down  to  the  5th  of  April,  1836. 
On  the  9th  of  April,  the  assistant  secretary  of  the  Treasury 
wrote  to  Mr.  Smyth  as  follows : 

"  Sir, 
**  The  Lords  Commissioners  of  his  Majesty's  Treasury  having 
had  before  them  the  minute  of  this  Board,  of  6th  October,  1826, 
in  which  their  Lordships  expressed  their  opinion  that,  under 
the  circumstances  therein  stated,  a  vote  should  be  submitted 
tp  Parliament  for  granting  to  you  a  retired  allowance  of  1662. 
per  annum,  and  having  also  fully  considered  your  whole  case 
and   conduct  with  reference  to  your   proceedings  against  the 

(1)  Bepealed  by  the  Superannua-  ments  in  The  Queen  v.  Lords  Com- 
tion  Act,  1834  (4  &  5  Will.  IV.  mxssioners  of  the  Treasury  (1872, 
c.  24,  8.  8).  L.  R.  7  Q.  B.  387,  41  L.  J.  Q.  B. 

(2)  Bexy.  The  Lords  Commissioners  178)  as  a  case  of  very  questionable 
of  the  Treasury,  4  Ad.  &  El.  286.  authority.— R.  C] 

[This  case  is  referred  to  in  the  judg- 
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rkx         paymasters  of  Exchequer  bills  and  this  Board,  I  am  commande<i 
X.0RD8  OF     l>y  their  Lordships  to  acquaint  you  that,  being  of  opinion  that 
In^e  SmTth    *^®  directions  of  that  *minute  should  be  revoked,  and  that  no 
[  *977  J       application  should  be  submitted  to  Parliament  for  a  grant  on 
this  account  in  the  estimates  for  the  present  year,  their  Lord- 
ships have  directed  those  estimates  to  be  prepared  accordingly, 
omitting  therefrom  the  sum  heretofore  included  on  account  of 

that  allowance.  ^  «.    „  . 

"  I  am.  Sir,"  Ac. 

In  this  Term,  April  26th,  J.  Jervis  obtained  a  rule  nisi  for  a 
mandamus  to  the  Lords  Commissioners  to  restore  to  its  place  in 
the  minute  book  of  the  Treasury  the  minute  made  therein  on 
or  about  the  6th  day  of  October,  1826,  in  which  the  then  Lords 
of  the  Treasury  expressed  their  opinion  that,  under  the  circum- 
stances therein  stated,  a  vote  should  be  submitted  to  Parliament 
for  granting  to  the  said  William  Garmichael  Smyth  a  retired 
allowance  at  the  rate  of  1662.  per  annum,  and  to  submit  an 
application  to  Parliament  for  a  grant  on  this  account,  in  the 
estimates  for  the  present  year. 

The  affidavit  of  W.  C.  Smyth,  on  which  the  rule  was  obtained, 
set  forth  the  facts  detailed  on  the  former  application,  down  to 
Mr.  Anson's  last  letter,  with  the  additional  matter  stated  above ; 
and  Mr.  Smyth  added  that,  as  long  as  he  enjoyed  the  office 
of  Paymaster  of  Exchequer  bills,  he  regularly  paid  a  portion 
of  his  salary  to  the  superannuation  fund  created  by  stat.  3 
Geo.  IV.  c.  118. 

An  affidavit  in  opposition  to  the  rule,  by  Mr.  Unwin,  clerk 
in  the  Treasury,  set  forth  a  minute  of  the  Treasury  Board,  of 
March  29th,  1836,  in  pursuance  of  which  the  letter  of  April  9th 
was  written,  and  which,  after  referring  to  the  minute  of  October 
[  •STS  ]  6th,  1826  (for  recommending  *the  grant  of  a  pension  to  Mr, 
Smyth),  proceeds  as  follows  : 

**My  Lords  having  fully  considered  the  whole  case  and  con- 
duct of  Mr.  Garmichael  Smyth,  with  reference  to  his  proceedings 
affecting  the  paymasters  of  Exchequer  bills,  and  this  Board, 
their  Lordships  are  of  opinion  that  the  directions  of  that  minute 
should  be  revoked,  and  that  no  application  should  be  submitted 
to  Parliament  for  a  grant  on  his  account  in  the  estimates  for  the 
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ensaing  year,  aboat  to  be  laid  on  the  table  of  the  House  of         Kbx 
Commons.     My  Lords  have  therefore  to  desire  that  the  esti-     lobdsof 
mates  may  be  prepared  accordingly,  by  omitting  therefrom  the  jJ^^^j^y^H 
sum  heretofore  included  on  account  of  that  allowance.    Acquaint 
Mr.  Carmichaei  Smyth  accordingly.'* 

It  was  also  stated  by  Mr.  Wood,  an  accountant  in  the  Exchequer 
Bill  Office,  Aat  all  such  portions  of  Mr.  Smyth's  salary  as  had 
been  deducted,  and  contributed  to  the  superannuation  fund,  had, 
as  the  deponent  believed,  been  repaid  to  Smyth  on  or  about 
February  3rd,  1825,  in  pursuance  of  stat.  5  Geo.  IV.  c.  104,  s.  3. 

Sir  John  CampheU,  Attorney-General  (with  whom  was 
Wightijian),  now  shewed  cause,  and  contended  that  the  Court 
had  no  authority  to  issue  the  mandamus  as  prayed.  And  he 
referred  to  Smyth  v.  Latham  (i).     The  Court  called  upon 

J.  Jercis  and  Welsby  in  support  of  the  rule  : 

Smyth  V.  Ijatham  (i)  decided  that  the  plaintiff  was  removable 
at  pleasure  from  his  office  of  paymaster,  by  the  Lords  *of  the  [  •979  ] 
Treasury.  But  the  question  here  is  whether,  after  he  has  been 
so  removed,  and  a  pension  has  been  granted  him  pursuant  to 
Act  of  Parliament,  the  Lords  of  the  Treasury  can  strike  him  off 
the  pension  list. 

(Lord  Denman,  Ch.  J. :  What  right  have  we  to  tell  any 
man  that  he  shall,  as  a  Member  of  Parliament,  do  such  and 
such  things?) 

The  application  is,  that  Mr.  Smyth's  name  may  be  put  into  the 
estimates.  When  they  are  presented.  Parliament  will  deal  with 
them  as  it  thinks  proper. 

(Coleridge,  J. :  What  power  have  we  to  make  any  one  submit 
estimates  at  all  ?) 

Stat.  50  Geo.  III.  c.  117  (2)  restrained  the  discretion  formerly 
exercised  as  to  the  allowance  of  pensions,  by  the  enactments,  in 
sect.  1,  for  laying  before  Parliament  the  annual  increase  and 
diminution,  with  the  grounds,  and  other  circumstances.     The 

(1)  1  Or.  &  M.  547  ;  3  Tyr.  509.  (2)  See  stat.  4  &  5  Will.  IV.  c.  24. 
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Brx  exhibiting  of  such  accounts,  with  respect,  among  other  things, 
Lords  of  to  the  superannuation  allowances,  became  then  a  statutory  dut}'. 
In  re  SM?TH  ^^^^'  ^  ^^^'  ^^'  ^'  ^^^  (^^^  which  directs  payments  to  be  made 
out  of  salaries,  in  certain  proportions,  to  raise  a  superannuation 
fund,  recognizes  a  title,  in  the  persons  making  such  payments, 
to  the  allowances  out  of  the  fund.  Sect.  1  recites  the  necessity 
of  reducing  some  of  the  superannuation  allowances  grantable 
by  the  previous  Act.  No  statutory  provision  would  have  been 
requisite  for  that  purpose,  if  the  Lords  of  the  Treasury  had  had 
the  discretionary  power  now  contended  for.  The  recital  speaks 
of  persons  **  holding  situations  entitling  them  to  have  such 
allowances  granted  to  them."  Sect.  3  enacts  that,  from  and 
after  5th  July,  1822,  no  superannuation  allowances  shall  be 
granted  unless  by  the  King  in  council,  or  the  Treasury ;  and, 
by  sect.  4,  no  such  grant  is  to  be  made  except  under  certain 
[  •980  ]  conditions  *as  to  age,  certificate  of  infirmity  and  services,  or 
service  performed  to  the  satisfaction  of  the  Lords  of  the 
Admiralty  or  Treasury,  to  be  testified  by  their  minute.  Dis- 
cretion being  thus  taken  away  as  to  granting  allowances,  it 
cannot  be  supposed  to  continue  as  to  withholding  them.  Sect.  6 
requires  an  account  to  be  made  up  to  every  5th  of  January,  and 
laid  before  Parliament,  of  the  total  amount  of  superannuation 
allowances  payable  on  the  5th  of  January  preceding,  the  names 
of  persons  receiving  such  allowance  who  have  died  during  the 
year,  and  the  amount  of  allowance  payable  to  every  such  person, 
and  the  name  of  every  person  to  whom  a  superannuation  allow- 
ance has  been  granted  during  the  year,  and  the  annual  amount 
of  such  allowance.  Sections  9  to  12,  which  provide  for  contri- 
butions to  the  superannuation  fund,  and  for  making  certain 
stated  deductions  for  the  fund  from  all  salaries  in  respect  of 
which  superannuation  allowances  may  be  granted,  shew  that 
the  Legislature  contemplated  a  vested  right  in  the  allowances. 
Where  it  is  intended  to  give  a  discretionary  power,  that  power 
is  given  in  express  words,  as  in  the  latter  clause  of  sect.  14.  It 
is  true  that,  by  stat.  5  Geo.  IV.  c.  104,  the  enactments  of 
3  Geo.  lY.  c.  113,  as  to  deductions  and  contributions  for  a 
superannuation  fund,  are  repealed,  and  it  is  ordered  that  the 
(1)  See  Stat.  4  &  5  Will.  IV.  c.  24. 
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contributions  already  made  shall  be  repaid ;  but  that  does  not         Rex 

take  away  the  vested  right  which  the  contributors  had  acquired     lords  of 

in  their  allowances.     The  party  now  applying  has,  therefore,  a  j^re^^rrH 

legal  right ;  and  he  has  no  remedy  but  by  the  present  course. 

Unless  his  name  be  in  some  manner  inserted  in  the  estimates, 

his  case  cannot  be  considered  by  Parliament.     It  is  the  duty  of 

the  commissioners  to  make  the  minute  ;  it  is,  incidentally,  their 

duty  to  lay  the  name  of  the  party  before  Parliament,  though 

they  may  not  be  *compellable  to  add  any  statement  of  reasons.       [  •^si  J 

The  grounds  (as  far  as  they  appear)  for  the  proceeding  taken  by 

the  Treasury  are  in  part  such  as  the  Court  has  already  deemed 

insufficient  for  withholding  the  pension. 

(Pattbson,  J. :  We  decided  nothing  in  the  former  case  respect- 
ing the  title  to  this  pension.  We  held  only  that  the  party  was 
entitled  to  have  a  sum  of  money  which  the  Lords  Commissioners 
had  admitted  to  be  in  their  hands  for  his  use.) 

Sir  John  Campbell,  Attorney- General,  contended,  in  answer, 
that  the  statutes  referred  to  were  all  in  restraint  of  the  power  of 
the  Crown  to  grant  pensions ;  and  the  pensions  granted  by  the 
Crown,  before  those  statutes,  were  during  pleasure,  not  for  life. 
He  also  referred  to  Gidley  v.  Lord  Palmerston  (i). 

Lord  Denman,  Ch.  J.  (stopping  Sir  J.  Campbell)  : 

There  is  not  the  smallest  foundation  for  this  motion.  The 
party  applying  should  have  shewn  some  words,  in  one  of  the 
statutes,  requiring  the  Lords  of  the  Treasury  to  do  the  particular 
acts  insisted  upon.  But  he  has  failed  to  point  out  any  such 
words.  It  does  not  appear  that  the  grant  which  it  was  resolved, 
by  the  minute  of  1826,  to  lay  before  Parliament,  was  not  alto- 
gether a  grant  during  pleasure,  and  revocable  the  day  after.  If 
so,  it  would  be  absurd  to  require  that  the  Board  should  recall 
that  act  of  revocation  in  which  they  had  exercised  the  discretion 
that  belonged  to  them.  The  first  branch  of  the  rule  before 
us  is,  that  the  Lords  Commissioners  should  be  called  upon  to 
restore  to  the  minute  book  of  the  Treasury  the  minute  of 
October  6th,  1826,  expressing  their  opinion  *that  a  vote  should       [  -982  ] 

(1)  24  R.  R.  668  (3  Brod.  &  B.  275). 
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Rex  be  submitted  to  Parliament  for  granting  Mr.  Smyth  a  retired 
Lords  op  allowance.  For  this  no  ground  is  laid.  If  the  Lords  Gommis- 
in  ^  SmTth.  sioners  had  an  option  then  to  decide  whether  or  not  a  vote  on 
this  subject  should  be  placed  before  Parliament,  it  is  equally  in 
their  discretion  now  to  say  that,  under  present  circumstances, 
no  such  vote  shall  be  submitted.  I  do  not  say  whether  the 
Court  has  any  power  to  issue  a  mandamus  for  the  purpose  of 
interfering  with  the  books  of  tha  Treasury.  Here,  at  any  rate, 
it  has  not.  The  second  branch  of  the  rule  is  for  calling  on  the 
Lords  Commissioners  to  submit  an  application  to  Parliament 
for  a  grant  on  account  of  this  pension,  in  the  estimates  for  the 
present  year.  What  power  we  have  to  call  upon  them  to  submit 
a  vote  to  Parliament,  I  cannot  see.  I  can  draw  no  such  inference 
in  favour  of  the  vested  right  which  has  been  insisted  upon,  from 
the  language  of  stat.  3  Geo.  IV.  c.  113.  The  superannuation 
allowance  seems  to  me  to  be  held  on  the  same  tenure  as  the 
office  itself,  nai;pely,  during  pleasure.  I  cannot  discover  in  the 
sixth  section  any  ground  for  requiring  this  vote  to  be  submitted. 
It  enacts  that  the  total  amount  of  superannuation  allowances 
shall  be  annually  laid  before  Parliament ;  but  that  does  not 
affect  the  question,  what  the  amount  shall  be?  It  is  not  even 
required  that  the  names  of  those  entitled  to  allowances  shall 
be  annually  submitted.  The  names  of  which  the  insertion  is 
required  are  those  of  the  persons,  receiving  allowances,  who 
have  died,  and  the  persons  to  whom  allowances  have  been 
granted,  during  the  year.  At  all  events  this  does  not  vary  the 
tenure  on  which  the  allowance  is  held.  We  cannot  say,  because 
a  person's  name  was  once  held  fit  to  be  submitted  to  Parliament 
for  an  allowance,  that  such  allowance  shall  be  submitted  in  the 
[  •983  ]  estimates  now.  *The8e  reasons  render  it  unnecessary  to  enter 
into  more  general  considerations,  which  also  might  possibly 
furnish  an  answer  to  the  present  application. 

LiTTLEDALE,    J.  : 

I  am  of  opinion  that  there  was  no  vested  right  in  this  case, 
and  that  the  minute  of  1826  left  the  Lords  Commissioners  at 
liberty,  in  a  future  year,  to  retain  or  to  strike  out  the  name  of 
the  party.     And,  even  if  they  were  compellable  to  restore  the 
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minute,  that  woald   not  accomplish  the  object  contemplated,  Rsx 

onlesB  the  party's  name  were  submitted  to  Parliament,  which     lords  of 
must  be  done,  if  at  all,  under  stat.  8  Geo.  IV.  c.   113,  s.  6.  i^  ^  s^myth. 
But  that  section  would  not  compel  the  Lords  Commissioners  to        [  i>83  j 
mention  this  party's  name,  even  if  the  minute  were  restored. 
We  have  no  authority  to  require  that  they  shall  submit  the 
proposition  suggested. 

Pattbson,  J. : 

The  application  is  extraordinary ;  and  the  party  has  failed  to 
lay  any  foundation  for  it.  No  clause  of  any  Act  has  been  cited, 
to  shew  that  an  allowance  of  this  kind,  once  granted,  is  to 
continue  for  life.  It  is  held  by  the  same  tenure  as  the  office 
itself  was,  namely,  during  pleasure.  And,  if  the  minute  con- 
ferring the  pension  did  not  give  a  vested  interest,  none  could 
be  acquired  by  contributing  to  the  superannuation  fund.  As 
to  the  latter  part  of  the  motion,  there  is  nothing  to  shew  that 
the  Lords  Commissioners  have  not  done  all  that  is  required  of 
them  by  stat.  3  Geo.  IV.  c.  113,  s.  6 ;  and  there  is  no  pre- 
tence for  calling  upon  them  to  make  the  proposed  application 
to  Parliament  (i). 

Rule  discliar  (fed  (2). 


REX  V.  The  LORDS  COMMISSIONERS  of  the  iss... 

TREASURY.   .  ^Ull' 

In  re  hand,  Gext.,  Ox\e,  &c.  f^^^J 

(4  Adol.  &  Ellis.  984—998 ;  S.  0.  6  N.  &  M.  508 ;  2  H.  &  W.  67.) 

Under  stats.  50  Geo.  III.  c.  117,  and  3  Geo.  IV.  c.  113  (3),  the  Lords 
of  the  Treasury  were  not  anthoiised  to  grant  retired  allowances  for  life. 
A  grant  of  such  an  allowance  made  by  them  in  general  terms  was 
subject  to  the  discretion  of  Parliament  in  voting  the  supplies  from  year 
to  year,  and  was  revocable  by  the  Lords  of  the  Treasmy. 

And,  where  the  Lords,  after  grantmg  an  allowance  on  the  abolition 
of  an  ofEce,  had  revoked  the  grant,  but  the  allowance  had  been  erro- 
neously inserted  in  the  estimates  of  the  year,  voted  by  Parliament,  and 
included  in  an  Appropriation  Act,  this  Court  refused  to  enquire  into  the 

(1)  Coleridge,  J.  had  left  the  Court.      annuation  Act,  1834  (4  &  5  Will.  IV. 

(2)  See  the  next  two  cases.  c.  24,  s.  8). 

(3)  Both  repealed  by  the  Super- 
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Rex  propriety  of  the  revocation,  and  would  not  grant  a  mandamus  to  the 

V.  Lords  for  pajTnent  of  the  arrears,  it  being  proved  that  the  sum  so  voted 

Lords  of  j^^yj  never  come  to  their  hands,  and  had  been  newly  appropriated  by  a 

In  re  Hand,  ^^^^  -^^^  ®'  Parliament. 

A  RULE  nisi  was  obtained  in  this  term  for  a  niandamua,  calling 
upon  the  Lords  Commissioners  of  the  Treasury  to  issue  a 
Treasury  minute  or  authority  to  the  Lords  Commissioners  of  the 
Admiralty,  the  treasurer  of  the  navy,  or  other  proper  officer, 
directing  and  authorising  him  or  them  to  pay,  or  cause  to  be 
paid,  to  Robert  Hand  the  arrears  of  his  pension  or  retired  allow- 
ance of  240Z.  per  annum,  from  the  25th  of  December,  1832, 
to  the  25th  of  March,  1836,  as  granted  to  him  by  the  Lords 
Commissioners  of  the  Admiralty. 

By  Mr.  Hand's  affidavit,  it  appeared  that  the  office  of  sealer  to 
the  Great  Seal  was  granted  to  him,  subject  to  an  existing  life 
estate,  by  the  Lord  Chancellor,  in  1801,  and  confirmed  to  him 
by  patent,  to  be  exercised  by  himself  or  by  deputy,  for  his  life ; 
and  that  he  entered  upon  the  office,  and  into  the  receipt  of  the 
fees  and  emoluments,  in  1810.  In  1805,  before  the  date  of  the 
patent,  he  was  appointed  clerk  in  the  Navy  Pay  Office,  an 
employment  which  required  his  constant  attendance.  The 
affidavit  then  mentioned  the  passing  of  stat.  3  Geo.  IV.  c.  113, 
*'  to  amend  an  Act  passed  in  the  fiftieth  year  of  his  late  Majesty, 
for  directing  that  accounts  of  increase  and  diminution  of  public 
salaries,  pensions  and  allowances  should  be  annually  laid  before 
[  *985  ]  *Parliament,  and  for  regulating  and  controlling  the  granting 
and  paying  such  salaries,  pensions  and  allowances ;  *'  and  it  set 
out  sect.  1  of  the  Act,  regulating  the  future  amount  of  super- 
annuation allowances,  and  several  other  sections  (sects.  2  to  7, 
and  sects.  10,  12,  and  15),  fixing  the  amount,  &c.,  of  such  allow> 
ances,  and  establishing  a  fund  for  paying  them,  by  contributions 
and  deductions  from  salaries.  The  Navy  Pay  Office  was  one  of 
the  departments  included  (by  schedule)  in  these  provisions.  The 
affidavit  also  referred  to  sects.  1  and  3  of  stat.  5  Geo.  IV.  c.  104, 
which  repealed  the  former  enactments  as  to  contribution  from 
salaries,  and  directed  that  all  contributions  and  deductions  made 
under  the  previous  Act  should  be  refunded.  None,  however,  had 
been  made  from  Hand's  salary.  In  August,  1832,  the  Lords  of 
the  Admiralty,  having  determined  on  placing  several  clerks  of 
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the  Navy  Pay  OflBce,  and  among  them  Mr.  Hand,  on  super-  Rex 

annuation  allowances,  gave  him  notice  that,  in  •consequence  of     lobds  of 

the  consolidation  of  the  civil  departments  of  the  navy,  and  the  j^^^^^^^ 

abolition  of  his  office,  his  services  were  no  longer  required,  and 

they  had  granted  him  ''  a  pension  of  2401,  per  annum.''     Hand 

ceased  to  be  a  clerk  from  the  date  of  the  notice.     His  full  salary, 

till  that  time,  was  400/.  a  year.     In  the  navy  estimates,  laid 

before  Parliament  the  next  year  (ordered  to  be  printed,  February, 

1838),  the  pension  granted  to  Hand  was  inserted  under  the  head 

**  Civil  Pensions  and  Allowances,'*  among  **  Pensions  granted  on 

Reduction  of  Office."     It  was  stated  as  follows  : — 

Served  Years.  Pension. 

'*  Robert  Hand,  clerk  .         .         .     27     .         .         .  £240.' 

By  an  Appropriation  Act,  8  &  4  Will.  IV.  c.  96,  passed 
August  29th,  1838,  it  was  enacted,  in  sect.  10  (which,  *with  [  '986  ] 
others  of  the  same  Act,  was  referred  to  in  the  affidavit),  that  out 
of  the  supplies  granted  to  his  Majesty  in  the  then  session  of 
Parliament  there  should  be  issued  and  applied  any  sum  or  sums 
of  money,  not  exceeding  220,342/.,  to  defray  the  charge  of  civil 
pensions  and  allowances  which  should  come  in  course  of  payment 
during  the  year  ending  March  31st,  1834.  And,  by  sect.  20,  that 
the  supplies  provided  (as  in  the  Act  before  mentioned),  **  shall 
not  be  issued  and  applied  to  any  use,  intent,  or  purpose  whatso- 
ever other  than  the  uses,  intents,  and  purposes  before  mentioned, 
or  for  the  other  payments  directed  to  be  satisfied  thereout  by  any 
Act  or  Acts,  or  any  particular  clause  or  clauses  for  that  purpose 
contained  in  any  other  Act  or  Acts  of  this  session  of  Parliament." 
Hand  received  the  pension  from  the  time  of  his  retiring  from  the 
Navy  PayOfficetill  the  discontinuance  of  the  pension  as  after  stated. 

By  stat.  1  &  2  Will.  IV.  c.  56(1)  (*'to  establish  a  Court  in 
Bankruptcy"),  the  Lords  of  the  Treasury  were  enabled  (sect.  53) 
to  grant  compensation  to  certain  officers  of  the  Lord  Chancellor 
and  of  the  Court  of  Chancery,  whose  fees  would  be  abolished  by 
the  operation  of  the  Act.  The  office  of  sealer  to  the  Great  Seal, 
which  Hand  held  then  and  at  the  time  of  the  present  application, 
was  among  those  included  in  this  enactment ;  and,  in  pursuance 
(1)  Repealed  32  &  33  Vict.  c.  83,  s.  20. 
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Rex         of  it,  the  Lords  of  the  Treasury,  by  a  minate  of  January  24th, 
Lords  of     1883,  awarded  to  Hand  449/.  per  annum  so  long  as  be  should 
Treasury,    continue  in  office,  the  said  annuity  or  compensation  to  commence 
from  January  11th,  1832. 

In  March,  1833,  Hand  received  a  letter,  addressed  to  him  by 
direction  of  the  Lords  of  the  Treasury,  wherein,  after  noticing 
the  last-mentioned  grant,  they  stated  that,  adverting  to  the  fact 

[  *987  ]  of  his  holding  the  said  office  of  ^sealer,  amounting  in  emolument 
to  7002.  per  annum,  they  had  thought  proper  to  direct  the  Lords 
of  the  Admiralty  to  discontinue  the  annual  payment  of  240/.  per 
annum  made  to  him  from  the  Navy  Pay  Office.  From-  the  date 
of  that  letter,  Hand  received  no  further  payment  on  account  of 
the  last-mentioned  annuity ;  and  he  now  stated  that  he  was 
informed,  and  believed,  ''  that  from  time  to  time  sufficient  sums 
of  money  have  been  voted  by  Parliament  to,  and  received  by. 
Government,  to  be  appropriated  for  the  payment  of  civil  pensions 
granted  by  the  authority  of  the  Government,  out  of  which  they 
could  provide  for  and  pay  to  him,  this  deponent,  the  arrears  "  of 
the  last-mentioned  annuity,  ''  without  prejudice  to  the  other 
demands  on  the  public  service."  And  that  the  pension  of  449/. 
was  granted  for  life  without  qualification,  and  solely  as  a  com- 
pensation for  the  fees  of  which  Hand  was  deprived  by  the 
establishment  of  the  Court  of  Review. 

On  the  2nd  of  December,  1835,  Hand  presented  a  memorial  to 
the  Lords  of  the  Treasury,  praying  that  they  would  reconsider 
his  claim,  and  order  the  arrears  of  his  pension  to  be  paid,  and  the 
payments  continued  for  the  future,  or  that  they  would  refer  the 
case  to  the  law  officers  of  the  Crown.  The  answer  was,  that  it 
did  not  rest  with  the  Treasury  Board  to  direct  compliance  with 
the  prayer  of  the  memorial  for  payment  of  the  pension.  Hand 
afterwards  presented  a  memorial  to  the  Lords  of  the  Admiralty, 
stating  the  above  facts,  and  ending  with  a  similar  prayer  to  the 
above.  The  answer  was,  that  the  Lords  of  the  Admiralty  did 
not  admit  the  claim,  and  had  no  funds  in  their  possession  which 
they  could  legally  apply  to  meet  it. 

[  •988]  In  opposition  to  the  rule,  Mr.  Briggs,  Accountant- General  *of 

the  Navy,  deposed  that  it  was  part  of  his  duty  to  prepare,  for  the 
purpose  of  being  laid  before  Parliament,  the  estimates  of  monies 
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required  for  the  service  of  the  naval  department  of  the  kingdom  Rex 

for  each  financial  year,  which  is  computed  from  March  Slst :  lokds  of 
that  in  such  estimates  the  amount  of  the  sums  voted  in  the  £„  ^^^Iund 
estimates  of  the  preceding  year  for  superannuations  and  pensions 
is  stated  under  their  respective  heads,  and  abatements  made 
therefrom  to  the  amount  of  such  like  allowances  as,  during  the 
preceding  year,  have  ceased  to  be  payable,  by  death  or  otherwise : 
that  in  the  account  annually  laid  before  Parliament,  as  required 
by  stat.  2  Will.  TV.  c.  40,  relating  to  the  civil  departments  of  the 
navy  (s.  30),  the  balance  is  stated  between  the  sum  appropriated 
to  each  head  of  service  for  the  preceding  year,  and  the  sum 
expended  under  such  head  of  service,  which  balance  is  afterwards 
reported  to  the  Lords  of  the  Treasury,  in  order  that  it  may  be 
made  available  as  part  of  the  ways  and  means  of  the  ensuing 
financial  year :  that  the  deponent  was,  by  an  order  of  the  Lords 
of  the  Admiralty,  dated  August  2nd,  1832,  directed  to  pay  Hand 
the  pension  of  2401. ;  and  that,  by  an  order  from  them  of 
February  1st,  1833,  he  was  directed  to  cease  paying  it,  and  it 
was  accordingly  discontinued :  that  the  estimates  are  prepared 
in  January  of  each  year,  and  that  the  account  therein  contained, 
of  the  amount  of  pensions  which  have  ceased,  is  made  up  to  the 
Blst  of  December  preceding;  and  that  consequently,  notwith- 
standing the  last-mentioned  order,  the  amount  of  Hand's  pension 
of  240Z.  was  reckoned  in  the  estimates  for  the  financial  year 
beginning  April  1st,  1833,  and  was  included  in  the  vote  of 
Parliament  for  that  year ;  but  that  the  pension  has  not  been 
included  in  any  subsequent  *e8timate,  nor  any  money  voted  or  [  *9S9  ] 
appropriated  by  Parliament  to  answer  it :  and  that,  although 
sufficient  money  was  appropriated  for  the  payment  of  such 
pension  from  March  31st,  1833,  to  March  31st,  1834,  yet  the 
amount,  being  unpaid,  formed  part  of  the  sum  of  168,579/. 
which  was  placed  at  the  disposal  of  the  Lords  of  the  Treasury  in 
February,  1835,  and  became  no  longer  available  to  or  disposable 
by  the  Lords  of  the  Admiralty.  It  was  further  sworn  by  one  of 
the  chief  clerks  of  the  Treasury,  that,  in  February,  1835,  the 
Lords  of  the  Admiralty  made  their  report  to  the  Lords  of  the 
Treasury,  recommending  that  168,579i.,  the  savings  of  the  grant 
for  navy  services  of  the  year  ended  March  31st,  1834  (mentioned 
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Rex  in  Briggs's  affidavit),  should  be  appropriated  as  ways  and 
LoBDsoF  ii^eans  for  the  general  publie  service:  that,  by  direction  of  the 
In  "i^hTnd  ^^^^^  ^^  ^^^  Treasury,  in  an  account  laid  before  Parliament, 
March  21st,  1885,  to  shew  the  amount  of  ways  and  means 
of  former  years  which  might  be  considered  as  savings,  the 
last-mentioned  sum  was  included  under  the  head  of  grants  for 
former  years  which  it  was  supposed  would  not  be  required ; 
and  the  sum  was,  with  other  monies,  appropriated,  by  an 
Act  of  that  session  of  Parliament,  as  part  of  the  ways  and 
means  applicable  to  the  public  service  of  the  year  ending 
March  Slst,  1836. 

[After  argument :] 

[  995  ]       Lord  Dbnman,  Ch.  J. : 

I  think  that  the  case  which  we  decided  in  last  Michaelmas 
[  •996  ]  Term  (i)  does  not  apply  here.  *In  that  case  the  Lords  of  the 
Treasury  had  stated,  from  year  to  year,  that  they  had  received 
money  on  account  of  Mr.  Smyth's  pension,  and  that  it  was  lying 
by  them  for  his  use.  When  he  applied  for  it  he  was  told  that  it 
could  not  be  paid,  unless  upon  conditions,  which  they  had  no 
right  to  impose  if  they  merely  held  the  money  for  the  use  of  a 
party  to  whom  it  had  been  voted.  All  that  the  Court  said  there 
was,  that  the  Lords  of  the  Treasury  must  make  a  return,  and 
shew  why  the  money  was  not  paid  over.  No  decision  was  given 
on  the  point  of  law.  If  anything  in  the  ruling  of  the  Court  was 
wrong,  it  might  have  been  called  in  question  afterwards.  If  the 
case  in  the  Common  Pleas,  which  has  been  referred  to,  was  in 
Mr.  Smyth's  favour,  we  should  have  been  glad  to  have  our 
attention  called  to  it  on  a  return  to  the  mandamus.  I  will  only 
say  further,  as  to  the  former  case  here,  that  the  statement  laid 
before  us  was  such  as  made  it  imperative  on  the  Lords  of  the 
Treasury  to  explain  their  refusal.  In  the  present  case  we  are 
driven  to  enquire  whether  the  Lords  of  the  Treasury  had  power 
to  make  a  grant  for  life  of  the  pension  claimed.  It  appears  to 
me  that  they  could  not ;  and  therefore  the  foundation  of  the 
claim  fails.     The  office  v;as  abolished  by  competent  authority. 

^(1)  See  p.  535,  ante. 
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The  compensation  was  not  made  by  way  of  bargain.  The  Bex 
abolition  was  complete ;  and  it  was  for  the  Lords  of  the  lobdb  of 
Treasury  to  give  an  equitable  compensation.  It  appears  that  fKBAsuRT. 
they  made  a  warrant  for  that  purpose ;  and,  if  they  had  power  to 
grant  a  pension  for  life,  there  might  be  ground  for  the  position 
that  they  had  done  so ;  but  I  do  not  find  anything  in  the  Acts  of 
Parliament  to  give  them  such  a  power.  Mr.  Hand  was  told,  in 
August,  1882,  that  he  would  receive  a  pension  in  lieu  of  the 
emoluments  of  the  office  he  then  held ;  that  is,  that  the  amount 
of  such  ''^pension  would  be  included  in  the  estimates  laid  before  [  *997  ] 
Parliament  in  the  following  year.  That  was  done ;  but  early  in 
1888  it  was  revoked.  We  have  no  right  to  enquire  whether  there 
was  reasonable  ground  for  such  a  proceeding.  He  was  in  fact 
told  that  it  would  take  place.  The  grant  to  him  of  2402.  was 
indeed  included  in  the  estimates  for  1883-4,  and  voted  by 
Parliament ;  but  I  think  it  has  been  satisfactorily  explained 
that  that  was  a  mistake,  that  the  sum  did  not  enter  into  account 
as  paid,  and  that  the  240Z.  was  altogether  excluded  from  the 
estimates  of  the  following  year.  And  then  it  appears  that  an 
unappropriated  amount,  of  which  this  formed  part,  was  subse- 
quently disposed  of  as  part  of  the  ways  and  means.  There  being 
no  power  to  grant  this  pension  for  life,  the  vote  of  Parliament 
did  not  bind  the  Treasury  to  continue  it,  but  only  gave  power 
to  the  Crown  to  do  so:  and  the  sum  has  now  been  voted  to 
another  purpose. 

LiTTLEDALE,    J.  I 

The  Lords  of  the  Treasury  had  no  funds  for  this  pension  but 
such  as  might  be  voted  by  Parliament ;  they  could  only  authorise 
a  party  to  receive  an  allowance  for  life  if  such  vote  should  pass, 
and  so  long  as  Parliament  should  continue  such  vote.  As  a 
pension,  they  had  no  power  to  grant  it,  nor  funds  to  charge  it  upon. 
After  they  had  made  this  grant,  they  for  some  reason  thought 
proper  to  revoke  it.  The  estimates  were  by  that  time  made  up  ; 
and,  in  consequence,  this  sum  was  included  in  the  parliamentary 
grant  for  the  year.  But  it  is  explained  that  the  amount  was 
afterwards  thrown  into  the  general  fund  applicable  to  other 
services,  and  never  reached  the  Lords  of  the  Treasury  for  the 

35—2 
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Rbx        purpose  in  question.     Under  these  circumstances  we  cannot 
Lords  or     grant  a  mandamus. 

TREAbUUy. 

In  re  Hand.  Patteson,  J.  : 


[998] 


I  am  of  the  same  opinion.  I  do  not  think  we  ought  to  enquire 
whether  the  Lords  of  the  Treasury  were  right  or  not  in  revoking 
the  warrant  for  this  pension.  There  i8*nothing  in  the  Acts  of 
Parliament  enabling  them  to  grant  a  pension  specifically  for  life. 
It  is  contended  that  a  mere  grant  would  operate  to  that  extent 
by  implication.  Perhaps  the  Legislature  contemplated  that  the 
allowances,  when  granted,  would  so  continue ;  but  there  is  no 
enactment  to  that  effect.  The  employment  which  this  party 
had,  as  a  clerk  in  the  Navy  Pay  Office,  was  scarcely  an  office  at 
all ;  but,  at  any  rate,  we  cannot  say  that,  because  a  pension  was 
granted  in  respect  of  it,  that  pension  was  for  life.  The  pension 
was  paid  prospectively  from  August,  1832,  and  had  been  revoked 
before  it  was  voted  by  Parliament.  Even  if  the  Lords  of  the 
Treasury  had  power  to  grant  a  pension  for  life,  there  was 
nothing  in  the  circumstances  of  this  grant  to  render  it  irrevoc- 
able. The  appearance  of  Mr.  Hand's  name  in  the  estimates  for 
1833-4,  and  the  want  of  any  statement  on  the  subject  in  the 
later  estimates,  have  been  explained.  And,  if  he  was  not  entitled 
to  claim  this  allowance  for  the  year  in  which  it  was  voted, 
a  fortiori  he  cannot  claim  it  for  a  subsequent  year  (i). 

Rule  (Uscharqed. 


1836.  Ex  PARTE  SARAH  EASTER  RICKETTS,  Adminis- 

^—'  TRATRIX    OF   BEVAN. 

f  ^^^  ]  (4  Adol.  &  Ellis,  999—1001 ;  S.  C.  6  N.  &  M.  523.) 

Deductions  having  been  made  from  a  naval  ofBcer^s  half -pay  in 
pursuance  of  a  genei-al  order  from  the  Admiralty,  application  was  made 
on  his  behalf  to  have  the  amount  of  the  deductions  restored,  and  the 
Loitls  of  the  Admiralty  stated,  in  answer,  that  they  had  given  direc- 
tions for  restoring  it.  Afterwards  they  retiucted  this  consent,  giving 
as  a  reason  that  it  would  subject  them  to  many  similar  applications. 
After  the  officer's  death,  his  administratrix  moved  for  a  mundamm 
to  the  Lords  of  the  Admiralty  to  restore  the  deducted  sums,  on  the 

(1)  Coleridge,  J.  had  left  the  Court. 
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ground  that  they  had  admitted  the  right  to  them  and  the  possession  of       Ex  parte 
applicable  funds.  Riokbttb. 

Held,  that  there  was  no  vested  right  in  the  half -pay,  entitling  the 
administratrix  to  a  mandamus. 

J.  JjSRVis  in  this  Term  (April  16th)  moved  (i)  for  a  rule  to 
shew  caase  why  a  mandamus  should  not  issue  calling  on  the 
Lords  of  the  Admiralty  to  make  an  order  for  the  payment  of 
8942.  arrears  of  half-pay  of  Lieutenant  Bevan,  deceased,  to  his 
administratrix  Sarah  Easter  Bicketts.  It  appeared  by  affidavit 
that,  from  1818  to  1831,  Lieutenant  Bevan  was  on  half-pay, 
and,  having  become  lunatic,  was  maintained,  under  the  direction 
of  Government,  in  Haslar  Hospital.  From  1819  to  1831,  a 
moiety  of  his  halt-pay  was  deducted,  pursuant  to  an  order  from 
the  Admiralty  with  reference  to  such  cases.  Applications  were 
made  by  his  relatives  to  have  it  restored,  but  without  success. 
In  June,  1831,  the  regulation  established  by  the  above  order  was 
discontinued,  and  the  abatement  on  the  half-pay  reduced  to 
1«.  6(1.  per  day.  Lieutenant  Bevan  died  in  August,  1831.  Mrs. 
Bicketts  afterwards  applied  to  the  Lords  of  the  Admiralty  for  a 
re-payment  of  the  moiety  of  half-pay  withheld  from  1819  to 
1881.  This  was  at  first  refused  ;  but,  in  answer  to  a  subsequent 
application,  the  Secretary  to  the  Admiralty  wrote  to  Mrs. 
Bicketts's  agent  a  letter,  dated  January  11th,  1832,  *as  follows  :  [  •looo  ] 
"  Sir, — My  Lords  Commissioners  of  the  Admiralty,  having  had 
under  their  further  consideration  the  circumstances  attending 
the  late  Lieutenant  Bevan's  case,  command  me  to  acquaint  you 
that  they  have  given  directions  to  restore  to  his  legal  representa- 
tives the  sum  which  may  have  been  deducted  from  his  half-pay 
since  his  first  admission  into  the  lunatic  asylum  at  Haslar,  over 
and  above  the  abatement  of  Is.  6d.  a  day  which  is  now  charged 
against  the  half-pay  of  officers  received  into  the  lunatic  asylum. 
I  am,  &c."  Shortly  afterwards,  however,  the  agent  received 
another  letter  dated  January  20th,  1832,  from  the  Secretary,  in 
which  he  referred  to  his  former  letter  as  stating  that  the  Lords 
of  the  Admiralty  **  had  directed  the  Victualling  Board  to  repay 
to  the  representatives  of  the  late  Lieutenant  Bevan  the  amount 
of  half-pay  retained  for  his  maintenance  in  the  lunatic  asylum 

(1)  Before  Txird  Denman,  Ch.  J.,  Patteson,  and  Coleridge,  JJ. 
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Ex  parte  at  Haslar ; "  and  he  added  that  in  consequence  of  a  representa- 
tion  from  the  Victualling  Board  that  the  admission  of  this  claim 
would  bring  forward  ninety  other  claimants,  the  Lords  of  the 
Admiralty,  though  disposed,  out  of  compassion,  to  make  the 
payment,  did  not  feel  authorised,  in  such  a  case,  to  deviate  from 
the  established  regulations.  Mrs.  Bicketts  stated  in  her  affidavit 
that  she  had  received,  through  her  agent,  among  other  payments 
on  Lieutenant  Bevan*s  account,  one,  about  July,  1831,  and 
another  about  July,  1882,  which,  as  she  was  informed  and 
believed,  were  in  part  satisfaction  of  the  moiety  of  half-pay 
withheld  as  above  mentioned  (i).  No  other  payment  appeared 
to  have  been  made  on  |ihis  account.    J.  Jei-vis  contended  that 

[  *iooi  ]  the  affidavits  shewed  an  admission  on  behalf  of  the  *Lords 
of  the  Admiralty  that  they  had  the  money  claimed,  and  were 
bound  to  pay  it;  and  he  urged  that  an  officer's  claim  to  his 
half-pay  was  a  legal  right,  on  which  a  iiiandamtis  might  be 
grounded. 

(Coleridge,  J. :  Can  it  be  said  that  there  is  a  legal  right  in 
half-pay  ?  In  Flarty  v.  Odium  (2)  it  is  called  a  voluntfuy 
donation.) 

While  the  officer  is  on  the  half-pay  list,  there  is  a  contract 
between  him  and  Government.  If  not,  whence  does  Government 
derive  its  right  to  call  upon  him  for  his  services  ? 

(Lord  Denman,  Gh.  J. :  It  does  not  appear  to  me  at  present 
that  there  is  any  legal  claim;  but,  before  we  decide  upon  the 
application,  we  will  take  time  to  ascertain  what  ground  the 
right  can  be  rested  upon.) 

Cur.  adv.  vult. 

Lord  Denman,   Ch.   J.   now   delivered    the    judgment  of    the 
Court : 

At  the  time  when  this  motion  was  made,  we  thought  that 
there  was  no  primd  facie  case,  but  considered  it  best  to  look 
further  into  the  statutes.     Mr.  Jervis  did  full   justice  to  his 

(1)  No    farther    explanation  was      ment  of  counsel, 
given   as  to   these   payments;   nor         (2)  1  E.  E.  791  (3  T.  R.  681). 
were  they  relied  upon  in  the  argu- 
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clients  in  presenting  it  to  us ;  bat  we  are  of  opinion  that  there      Ex  parte 
ifi  no  pretence  for  saying  that  the  half-pay  was  so  vested  as  to 
entitle  an  administrator  to  call  upon  a  public  board  to  pay  it 
over.     There  will  therefore  be  no  rule. 

Rule  refused. 


JOHN   SCOTT  AND  Two   Others,   Execctors  of  ^^ 

F.   Scott,   Deceased,   v.  BRIANT.  [ssii 

(6  Nevile  &  Manning,  381—382 ;  S.  C.  2  H.  (&  W.  54.) 

In  $ci.  fa,  by  executors  to  revive  a  judgment  obtained  by  the  testator, 
all  who  are  named  executors  in  the  will  may  join,  though  one  only 
has  proved. 

Executors  derive  their  title  from  the  will,  and  not  from  the  probate. 

Sci.  FA.  to  revive  a  judgment  obtained  by  the  testator  against 
the  defendant.  The  plaintiffs  made  profert  of  the  probate  in  the 
usual  form  (i).  Plea :  that  the  plaintiffs  were  not  executors  &c., 
in  manner  and  form  &c. ;  whereupon  issue  was  joined.  At  the 
trial,  it  appeared  that  all  the  plaintiffs  were  appointed  executors 
in  and  by  the  will,  but  that  probate  had  been  granted  to  John 
Scott  alone,  with  a  reservation  of  power  to  the  others  to  come  in 
and  prove.  Mansel  contended,  that  inasmuch  as  probate  had 
been  granted  to  one  of  the  plaintiffs  only,  the  plea  was  sustained 
by  the  evidence.  The  learned  Judge  by  whom  the  cause  was 
tried,  thought  that  the  plaintiffs  were  rightly  joined,  and  that 
the  issue  ought  to  be  found  for  them.  Verdict  for  the  plaintiffs. 
Mansel,  in  the  following  Term,  obtained  a  rule  nisi  to  arrest  the 
judgment,  or  for  a  nonsuit  or  new  trial. 

li.  r.  Richards  now  shewed  cause : 

In  an  action  by  executors,  ail  who  are  named  as  such  in  the 
will  must  join,  though  some  have  not  proved  the  will :  Brookes 
V.  Stroud  (2),  Walters  v.  Pfeil  (3) ;  and  if  they  do  not  all  join,  the 
defendant  may  plead  in  abatement :  1  Wms.  Saunders,  291,  i ; 

(1)  In  sci.  fa,  by  executors,  the  tion  of  the  defendant's  appearance, 
profert  of  probate  is  very  commonly  (2)  1  Salk.  3,    cited  in   1   Wmb. 

but  incoDgi-uously  inserted  in  the  Saund.  291,  i. 
writ.     The  profert  should  be  made  (3)  Moo.  &  Mai.  362. 

in  the  declaration,  after  the  allega- 
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Scott        but  where  they  are  sued  in  their  representative  characters,  it 

briakt.      must  be  shewn  that  they  have  all  acted.    The  plaintiffs  are  all  of 

them  executors  by  the  will,  though  only  one  has  proved. 

Mansel,  contra: 

As  probate  was  granted  to  one  alone,  he  was  the  proper  person 
to  sue ;  at  all  events  it  should  have  appeared  from  the  profert 
[  '382  ]       that  one  only  had  proved,  *and  that  power  was  reserved  to  the 
others  to  come  in  and  prove. 

(Lord  Dbnman,  Ch.  J. :  In  Com.  Dig.  Pleader,  (2  D  1,)  it  is 
laid  down  absolutely,  that  in  an  action  by  executors  all  must 
join,  though  some  do  not  prove  the  will,  but  refuse  before  the 
ordinary.) 

The  plea  being  in  this  case  that  the  plaintiffs  were  not  executors, 
they  should  have  been  prepared  to  shew  a  complete  title  in 
all  of  them,  which  could  only  be  by  obtaining  probate  to  all. 
These'  three  persons  jointly  had  no  right  to  bring  the  probate 
into  Court. 

Lord  Denman,  Ch.  J. : 

There  is  nothing  at  all  in  this  argument.  The  question  is 
exactly  the  same,  although  issue  is  taken  upon  the  fact  of  their 
being  executors.  The  question  is,  whether  they  are  executors ; 
and  undoubtedly  they  are  so. 

LiTTLEDALE,  J.  : 

The  question  is  merely  whether  the  plaintiffs  are  executors,  as 
they  describe  themselves  in  the  sci.  fa.  It  appears  to  me  that 
they  are  so.  The  will  having  gone  into  the  Ecclesiastical  Court, 
and  having  been  there  recognized  by  the  granting  of  probate  to 
one,  all  who  are  named  in  it  as  executors  are  acknowledged  to  be 
such.  In  Bro.  Abr.  Executors,  pi.  27,  there  is  this  passage, 
"  Debt  by  one  executor.  The  defendant  says  that  there  is 
another  executor  alive,  wherefore  he  prays  judgment  of  the  writ. 
The  plaintiff  says  that  he  is  discharged  from  the  administration, 
and  never  administered.  Nevertheless  the  writ  was  quashed, 
^»<^cau8e  he  can  administer  when  he  pleases." 
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PaTTBSON,  J.  :  SOOTT 

r. 

Upon  this  issue  the  matter  is  quite  clear.     The  fallacy  of  the      Briant. 
argument  consists  in  supposing  that  executors  are  made  by  the       ^       -^ 
probate,  whereas  they  are  created  by  the  will. 

CoLERiDOE,  J.  concurred. 

Rule  discharged. 


ICELY  V.  GREW.  ifse. 

(6  Xevile  &  Manning,  467—472.)  [  467  ] 

Where,  in  u  contiuct  of  sale  entered  into  at  an  auction,  one  of  several 
conditions  is,  that  if  the  purchaser  shall  fail  to  comply  with  any  of 
the  conditions,  the  deposit  shall  be  forfeited  as  liquidated  damages ;  the 
condition  forms  no  qualification  of  the  general  promise  to  complete 
the  purchase. 

Therefore  upon  a  wrongful  abandonment  of  the  contract,  on  the  part  of 
the  purchaser,  the  vendor  may  recover  damages  uitra  the  forfeited  deposit; 
and  is  not  bound  to  state  this  condition  in  declaring  upon  the  contract. 

Assumpsit.  The  declaration  stated,  that  the  lease  of  a  shop, 
and  the  good-will  belonging  to  it,  had  been  exposed  to  auction  for 
the  plaintiff  by  a  certain  person,  being  his  auctioneer  and  agent, 
upon  the  following  (amongst  other)  conditions  of  sale,  viz. : 
That  the  highest  bidder  should  be  the  purchaser ;  that  the  pur- 
chaser should  pay  immediately  a  deposit  of  202.  per  cent,  in  part 
of  the  purchase,  and  sign  an  agreement  for  payment  of  the 
remainder  on  or  before  the  25th  March,  1834 ;  and,  in  case  of 
further  delay  in  the  completion  of  the  purchase,  from  any  cause 
whatever,  the  purchaser  should  pay  6  per  cent,  interest  until 
payment,  or  the  vendor  should  be  entitled  to  the  rents,  at  his 
option,  but  without  prejudice  to  the  vendor's  rights  under  the 
last  condition ;  that  an  abstract  of  the  vendor's  title,  commencing 
with  the  lease  under  which  the  premises  were  held  (i),  should.be 

(1)  But  for  this  qualification  the  v.  FoIJambe,  17  B.  B.  13  (3  Mer.  53); 

vendee  would  have  been  entitled  to  Ktuitchhidl  v.  Grueber,  17  B.  B.  35 

inspect  the  title  of   the  lessor,   in  (1  Madd.  153 ;  3  Mer.  124) ;  Spratty. 

Older  to  ascertain  whether  he  had  Jefery,  34  B.  B.  387  (10  B.  &  C.  249; 

sufficient  estate  or  power  to  create  5  Man.  &  By.  188);  Souter  v.  Drake, 

the  term.     See  Purvis  v.  Bayer,  23  39    B.  B.  715   (5  B.  &  Ad.  992;  3 

B.  B.  707  (9  Price,  488, 520) ;  Deverell  N.  &  M.  40).     [And  see  now  the 

V.  Lord  Bolton  y   18  Ves.   505,   508,  Vendor    and   Purchaser  Act,    1874, 

512;  Filfles  v.  Hooker,  2  Mer.  424;  s.  2,  r.  1 ;   Conveyancing  Act,  1881, 

Fane  v.  Spencer,  Ih,  430,  ii. ;  (hjilvie  ss.  3  (1),  13.] 
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icELY  delivered  at  his  expense,  and  that  upon  pajrment  of  the  purchase 
Grew.  money  the  purchaser  should  have  an  assignment  from  the  vendor, 
the  expense  whereof,  and  also  the  expense  of  all  other  things  the 
purchaser  might  require,  in  deduction  or  confirmation  of  title, 
should  be  borne  by  such  purchaser ;  that  all  outgoings  would  be 
cleared  up  to  Christmas  Day  then  last;  that  if  any  mistake 
should  have  been  made  in  the  description  of  the  premises,  or  any 
error  whatever  should  appear  in  the  particulars,  such  mistake 
should  not  vitiate  the  sale,  but  a  compensation  (to  be  ascertained 
by  arbitration)  should  be  given:  That  the  defendant  was  the 
highest  bidder  for,  and  became  and  was  declared  to  be  the  pur- 
[  •^es  j  chaser  *of  the  premises,  at  the  sum  of  7i. ;  and  that  thereupon 
in  consideration  &c.  the  defendant  promised  to  perform  and  fulfil 
every  thing  in  the  said  conditions  of  sale  on  his  part,  as  such 
purchaser,  to  be  performed  and  fulfilled ;  and  although  the 
defendant,  in  part  performance  of  the  conditions,  did  pay  down 
11.  lOs.  as  a  deposit,  and  in  part  payment  of  the  purchase  money, 
and  did  sign  an  agreement  for  the  payment  of  the  remainder 
thereof,  on  or  before  the  25th  March,  1834,  pursuant  to  the 
conditions ;  and  although  the  plaintiff  did,  at  his  expense,  within 
a  reasonable  time,  deliver  to  the  defendant  an  abstract  of  his 
title  to  the  premises,  commencing  as  in  the  conditions  mentioned ; 
and  although  all  outgoings  in  respect  of  the  premises  were  duly 
cleared  up  to  Christmas  Day  next  preceding  the  sale ;  and 
although  he  the  plaintiff,  before  and  on  the  said  25th  March, 
1834,  was  always  ready  and  willing  to  make,  and  did  make 
appear  to  the  defendant  a  good  title,  so  as  to  enable  him  to 
assign  the  residue  of  the  term  in  the  premises  to  the  defendant, 
and  to  execute  proper  assignments  thereof  to  the  defendant,  and 
on  the  day  and  year  last  aforesaid  offered  to  assign  to  the  defen- 
dant, and  to  give  him  possession  upon  payment  of  the  remainder 
of  the  purchase  money;  yet  the  defendant  would  not,  on  or 
before  the  said  25th  March,  1834,  on  having  such  good  title  as 
aforesaid,  or  at  any  other  time,  pay  to  the  plaintiff  the  remainder 
of  the  purchase  money,  or  any  part  thereof,  but  wholly  refused 
so  to  do,  and  wholly  refused  then  or  at  any  other  time  to  com- 
plete the  said  purchase,  or  to  accept  the  assignment  of  the  said 
premises  to  him,  or  the  possession  thereof.     By  means  whereof 
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the  plaintifif  hath  not  only  lost  all  benefit  and  advantage  which  Icely 
he  might  and  otherwise  would  have  derived  from  the  comple-  gbkw. 
tion  of  the  said  purchase,  but  hath  incurred  great  charges  and 
expenses  in  and  about  the  sale,  and  in  and  about  preparing  an 
abstract  of  his  title  to  the  premises,  and  otherwise  in  relation 
thereto,  and  has  been  obliged  to  shut  up  the  premises,  and  has 
lost  the  good-will. 

Plea :  non  assumpsit. 

At  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  London  [  ^69  ] 
sittings  after  Michaelmas  Term,  1834,  the  facts  stated  in  the 
declaration  were  proved,  and  the  conditions  of  sale  were  put  in. 
In  addition  to  the  conditions  set  out,  there  was  (amongst  others 
that  were  not  material)  the  following:  ''Lastly,  if  the  purchaser 
shall  neglect  or  fail  to  comply  with  any  of  the  above  conditions, 
the  deposit  shall  be  forfeited,  as  liquidated  damages,  to  be 
retained  by  the  vendors,  who  shall  be  at  full  liberty  to  rescind 
the  contract,  and  resell  the  lot  either  by  public  or  private  sale, 
without  the  necessity  of  previously  tendering  a  conveyance 
thereof  to  the  defaulter ;  and  the  deficiency,  if  any,  by  the 
second  sale,  together  with  all  charges  attending  the  same,  shall 
be  made  good  by  the  defaulter."  It  was  objected,  that,  under  the 
above  conditions  of  sale,  the  deposit  of  202.  per  cent,  was  to  be 
retained  by  the  vendor  as  liquidated  damages,  and  in  full  satis- 
faction for  a  breach  of  the  conditions  by  non-completion  of  the 
purchase ;  and  that  the  last  condition  was  a  material  qualification 
of  the  contract,  and  ought,  therefore,  to  have  been  stated  in  the 
declaration.  His  Lordship  overruled  the  objections,  and  the 
plaintiff  had  a  verdict,  damages  82.  (i).     In  the  following  Term, 

(1)  It  does  not  appear  whether,  in  breach  of  the  conditions,  or  would 

assessing  damages  to  this  amount,  receive   a   positive   bonus    in    that 

the  jury  gave  credit  ior  the  sum  which  the  parties  treated  merely  as  a 

received  as  a  deposit.     But  it  would  liquidated  indemnification, 

seem  that  upon  the  entire  damages  Where  in  an  assise  of  rent  it  was 

sustained  by  the  vendor  being  ascer-  pleaded  and  found  that  the  deman- 

tained,  the  purchaser  would  be  en-  dant  had  disseised  the  tenant  of  the 

titled  to  have  the  amount  of  the  land,  the  value  of  the  land,  during 

deposit  recouped  from  such  entire  the  disseisin,  was  recouped  out   of 

damages ;  as  otherwise,  the  vendor  the  damages  assessed  for  the  arrears 

either  would  be  twice  recompensed  of  the  rent :  8  Ass.  fo.  20,  pi.  37. 

for  that  part  of  the  breach  of  con-  So,  where,  after  the  death  of  the 

tract    which    corresponded    with    a  husband,  a  stranger  entered  by  abate- 
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R.R. 


ICELY 

r. 
Grew. 

f  •470  I 

[471] 


Addison,  in  pursuance  *of  leave  reserved,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  defendant  or  for  a  nonsuit. 

Sir  W.  ir.  Follett  now  shewed  cause,  and  contended,  that 
the  whole  contract  being  broken,  the  plaintiff  had  a  right  to  sue 
for  general  damages. 

AddisoUy  contra  : 

This  condition  ought  to  have  been  stated  in  the  declaration  ;  it 
forms  a  material  qualification  of  the  contract,  and  therefore  the 


ment,  {tjn,  by  disseisin,  as  the  heir 
appears  not  to  have  been  entitled) 
and  endowed  the  wife, — in  an  assise 
against  the  abator  and  the  wife,  by 
the  feoffee  of  the  husband,  the  de- 
mandant recovered  two  thirds  and 
damages  against  the  abator,  but  the 
wife  retained  her  third,  (which  had 
been  assigned  to  her  without  collu- 
sion,) and  one  third  part  of  the 
damages  was  recouped :  12  Ass.  fo. 
85,  pi.  20. 

So  in  a  case  where  the  Prior  of 
St.  John  of  Jerusalem  in  England 
recovered  in  assise,  the  jury  assessed 
no  damages,  because  they  found  that 
the  tenant  had  built  and  repaired: 
14  Ass.  fo.  41,  pi.  12. 

Where  A.  leased  to  B.  for  life,  and 
afterwards  disseised  B.,  who  brought 
an  assise  of  novel  disseisin  against 
A.,  it  was  held,  that  the  rent  which 
occurred  during  the  disseisin  ought 
to  be  i-ecouped  from  the  damages, 
but  not  that  which  had  occurred 
before  the  disseisin  :  T.  9  Edw.  III., 
fo.  8,  pi.  21  ;  S.  P.  per  lieeir. 
arguendo.  T.  4  Hen.  VII.,  fo.  11. 

So  in  assise,  in  the  King's  Bench, 
for  house  and  land  at  Stepney,  the 
jury  found  only  40«.  damages  because 
the  houses  were  well  sustained,  and 
the  land  had  been  sown  :  P.  24  Edw. 
III.,  fo.  49,  pi.  35.  (The  finding  of 
the  jury  assumed  that  the  emble- 
ments would  belong  to  the  deman- 
dant. And  as  the  Court  acquiesced 
in  the  view  taken  by  the  jury,  this 


case  is  cited  by  Ix)rd  Brooke  ae  an 
authority  to  shew  that  upon  a  judg- 
ment in  assise  the  demandant  is  en- 
titled to  emblements:  Emblements, 

pi.  11.) 

Where,  in  an  assise  of  land,  the 
demandant  i*ecovered  the  land,  but 
the  tenant  shewed  that  he  had  a  rent 
charge  issuing  out  of  the  land  (or 
a  right  of  common  over  it,)  the  value 
of  such  rent  charge  (or  common)  was 
recouped  out  of  the  damages  to  be 
recovered  in  the  assise:  Fitz.  Abr. 
M.  3  Hen.  VI.,  tit.  Damage,  pi.  18. 
And  see  Sands  v.  Peckhum,  M.  4 
Hen.  Vn.,  fo.  14. 

So  in  Dyer,  2fi,  it  is  said,  **If  a 
man  disseise  me  of  land,  out  of  which 
a  I'ent  charge  is  issuing,  which  has 
been  in  arrear  for  several  years,  and 
the  disseisor  pay  these  arrears,  if  (I) 
the  disseisee  recover  in  assise,  the 
I'ent  paid  by  the  disseisor  shall  be 
recouped  in  the  damages.  And  see 
Warner's  case,  M.  33  Hen.  VI., 
fo.  4,  pi.  23;  Conlter^s  case,  5  Co. 
Bep.  30  b,  third  resolution ;  Ireland 
V.  Coufter,  Cro.  Eliz.  631. 

So  an  executor  de  son  U^rt,  if  sued 
in  trover  by  the  rightful  executor, 
cannot  plead  pa}inent  of  debts  of 
the  testator  to  the  value  of  the  goods 
converted ;  or  that  he  has  given  the 
goods  to  creditors  in  satisfaction  of 
their  debts,  inasmuch  as  against  the 
rightful  executor  he  has  no  authority 
so  to  do;  yet  he  may  have  the 
benefit  of  these  payments  by  way 
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omission  to  set  it  out  creates  a  variance,  which  may  be  taken        Tcblt 
advantage  of  under  77a;?  asminpsit,  because  the  plaintiff  fails  to        Grew. 
prove  a  contract  such  as  that  laid  in  the  declaration.     If  the 
Court  be  of  opinion  that  the  condition  forms  a  material  qualifi- 
cation of  the  contract,  the  defendant  is  entitled  to  a  nonsuit. 

But  it  is  submitted  also,  that  the  defendant  is  entitled  to  have 
the  verdict  entered  for  him.  The  effect  of  the  condition  is,  in 
fact,  to  limit  the  damages  for  a  breach  of  the  contract,  to  the 
amount  of  the  deposit  paid.  If  a  carrier  gives  notice  that  he 
will  not  be  liable  to  a  greater  extent  than  52.,  and  a  party  seeing 
the  notice  employs  the  carrier  to  carry  goods  of  greater  value, 
the  damages  are,  in  case  of  a  loss  of  the  goods,  limited  to  5L : 
Clarke  v.  Graij  (l). 

(Pattbson,  J. :  The  breach  stated  in  this  declaration  is  not  in 
terms  a  breach  of  any  of  the  conditions, — it  is  a  breach  of  the 
contract.  The  object  of  this  condition  seems  to  be  to  secure 
the  performance  of  the  particular  things  specified  in  the  other 
conditions.) 

The  whole  contract  arises  from  the  party's  being  the  highest 
bidder,  upon  those  conditions.  The  highest  bidder  is,  by  the 
conditions,  to  be  the  purchaser.  The  breach  stated  is  a  breach 
of  that  condition. 

Lord  Denman,  Ch.  J. : 

It  is  not  meant,  by  this  condition,  that  the  deposit  shall  be 
regarded  as  liquidated  damages  as  ^against  a  party  who  breaks       [  *472  ] 

of  recouper:     Whitehall  v.    Squire,  2  Dowl.  P.  C.  743,  it  was  held  by 

Carthew,  103.    And  see  Mountford  v.  the  Court  of  C.   P.   that  where  a 

Gibson,  7  B.  B.  599   (4  East,  441 ;  1  verdict  in  trover  has  been  obtained 

Smith,    129);   Kist  v.  Atkinson,    11  against  a  party,  who  has  since  been 

E.  B.  664  (2  Camp.  63) ;  Bamford  v.  compelled  to  paj^  rent  due  from  the 

Harris,   1   Stark.   343;    Le   Loir  v.  plaintiff  in  respect  of  the  premises 

Bristtno,  4  Camp.  134.  where  the    goods  were  taken,   the 

Formerly  there  could  be  no  de-  execution    upon    the    judgment    in 

duction  by  way  of  recouper  unless  trover  may  be  limited  to  the  excess 

the  subject-matter  of  recouper  were  of  the  verdict  beyond  the  amount  of 

found  by  the  verdict :  Bro.  Abr.  tit.  rent  paid,  on  an  application  in  the 

Damages,  pi.  7.     And  see  Ibid,  pi.  nature  of  an  audita  querela, 

94, 96,  99.    But  in  Plevin  v.  Henshall,  (1)6  East,  564  ;  2  Smith,  623. 
10  Bing.  24 ;  3  Moore  &  Scott,  402 ; 
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icELT        off  altogether.    It  is  intended  to  be  so  only  in  case  of  a  breach  of 
obew.       Ai^y  of  the  particular  conditions. 

LiTTLEDALE,  J.  *. 

I  think  that  the  plaintiff  is  entitled  to  sue  the  defendant  for 
general  damages. 

Et  per  Curiam:  r>  i    j-    i        j 

^  liuU  discharged. 

1836.  DIMES  V.  ARDEN. 

["494  ]  (^  Nevile  &  Manning.  494—505 ;  S.  C.  o  L.  J.  (N.  S.)  K.  B.  158.) 

Where  a  lord  of  a  manor  bound  by  tenure  to  repair,  has  repaired  a 
bridge,  he  may,  in  an  action  of  assumpsit,  recover  contribution  from 
a  person  who  holds  lands  which  were  parcel  of  the  demesnes  at  any  time 
whilst  the  manor  was  so  charged,  in  proportion  to  the  value  of  the  lands 
so  held. 

A  survey  taken  by  commission  from  the  Crown,  when  seised  of  a 
manor,  is  admissible  evidence  to  shew  what  were  the  demesne  lands  of 
the  manor  at  that  time. 

Assumpsit.  The  declaration  stated,  that  there  now  is,  and  from 
time  whereof,  &c.,  there  hath  been  a  certain  public  and  common 
bridge  in  the  parish  of  Rickmansworth,  otherwise  Rickmersworth, 
in  the  liberty  of  Saint-Alban,  in  the  county  of  Hertford,  over  the 
River  Colne,  commonly  called  Batchworth  Bridge,  situate  in  the 
King's  common  highway  leading  from  the  town  of  Rickmansworth 
to  London,  for  all  the  liege  subjects  of  the  King  and  his  pre- 
decessors to  go,  &c. ;  and  that  divers  persons  respectively,  by 
[  495  ]      reason  of  their  tenure  (1)  of  divers  lands  within  the  said  *manor, 

(1)  Ratimie  tenitrat  aiur  implies  an  prescriptive  obligation ;  because  t«ff- 

immemorial   liability  in  respect   of  mentum  is  no  more  than  mesBtiagium 

the  lands  holden  :    Prior  of  SUtke-  or  terra,  and  does  not  point  out  the 

brvige^s  cose,  M.  44  E.  3,  fo.  31,  pi.  duration  of  the  holding,  as  the  word 

13  (for  repair  of  Stokebridge,  in  the  "tenura"  does:    Styles'  Rep.  400. 

coxmty  of  Cambridge) ;   M.  5  Hen.  And  therefore  where  the  liability  to 

YII.,  fo.  3,  pi.  8;  M.  8  Hen.  VII.,  repair  is  by  reason  of  inhabitancy 

fo.  5,  pi.  2.     If  a  man  is  bound  to  {ratione    resitientkf),   a  prescriptive 

repair  a  way,   ratume   tentirce   talis  liability  must  be  alleged:  Keilwey, 

temr,  no  title  by  prescription  need  52,  per  totam  curiam.     However  in 

be  alleged,  because  prescription  is  Jirx  et  lieyitia  v.  Uuckeridye,  4  Mod. 

implied :  T.  19  Hen.  VII.,  Keilwey,  48,   upon    an    information   for   not 

52.    But  an  allegation  that  the  party  repairing  a  highway  ratume  tt^Huro', 

is  liable  ratione  tetiementi  is  not  suffi-  the  evidence  was,  tJiat  the  Empress 

cient,  without  going  on  to  allege  a  Matilda  gave  certain  lands  to  the 
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in  the  liberty  and  county  aforesaid,  during  all  the  time  aforesaid, 

were,  and  still  are,  bound  to  repair  the  said  bridge  as  often  as, 

and  whenever  it  hath  and  may  be  necessary;  and  on  1st  of 

January,  1882,  and  for  a  long  time  ^afterwards,  the  said  bridge 

became  ruinous,  and  out  of  repair,  and  without  any  sufficient 

parapet  on  the  sides   thereof;   that   before  and  at   the  time 

when  the  said  bridge  was  so  out  of  repair,  and  continually  from 

thence  hitherto,  the  plaintiff  and  the  defendant,  and  divers  other 

persons,  by  reason  of  their  tenure  of  the  said  lands  within  the 

said  parish  respectively ;   that  is  to  say,  the  plaintiff,  by  reason 

of  his  tenure  of  divers,  to  wit,  two  hundred  acres  of  land,  the 

defendant,  by  reason  of  her  tenure  of  divers,  to  wit,  two  hundred 

and  fifty  acres  of  land,  other  part  thereof;  and  thirteen  other 

persons,  by  reason   of  their  tenure  of  the  residue  of  the  said 

lands,  being  divers,  to  wit,  one  thousand  acres,  were  and  still  are 

bound  to  repair  the  said  bridge ;  and  the  said  bridge  being  so 

jury  accordingly.  It  does  not  appear 
from  this  report  whether  the  Abbot 
of  Stratford  charged  the  other  lands 
before  or  after  the  time  of  legal 
memory.  Nor  does  it  appear  how 
the  question  could  have  arisen, — as 
it  is  stated  that  all  the  lands  of 
the  Abbot  (including  therefore  those 
given  by  the  Empress)  came  to  the 
defendants.  The  Empress  died  in 
1167 ;  the  coronation  of  her  grandson 
Bichard  I.  (which  is  the  period  of 
legal  memory)  took  place  in  1189. 

So,  coMtieuit  imports  the  existence 
of  an  usage  time  out  of  mind: 
limewefl  v.  Prior,  2  Salk.  459. 

But  in  an  indictment  for  not 
repcdring  a  house,  whereby  it  has 
become  ruinous  and  dangerous  to 
the  highway,  mere  possession  is  suffi- 
cient to  charge  the  party :  Reyina  v. 
Warn,  1  Salk.  357.  And  see  2  Inst. 
700 ;  Rex  V.  Kerrison,  14  R.  B.  491 
(1  M.  &  S.  435) ;  Bac.  Abr.  Highway 
(F).  In  2  Wms.  Saund.  158  d,  «., 
this  is  treated  not  as  a  case  of  nui- 
sance, but  as  a  case  of  liability  to 
repair  ratione  occupationiB  instead  of 
raJtione  tenurcn. 


Dimes 

t, 
Ardek. 


r  •496  J 


Abbess  of  Barking  to  repair  the 
way ;  that  the  Abbess  &c.  sold  those 
lands  to  the  Abbot  of  Stratford,  who 
by  the  consent  of  his  convent  charged 
all  his  lands  for  the  repair  of  the 
way ;  and  thus  it  stood  till  the  Dis- 
solution &c.,  and  then  all  the  lands 
of  the  Abbot  of  Stratford  being 
Tested  in  ttie  Crown,  were  granted 
to  Sir  Peter  Mewtis,  who  held  them 
charged  for  repairing  the  way ;  and 
that  from  him  by  several  mesne  con- 
veyances they  came  to  the  defendants. 
But  it  was  said  for  the  defendants, 
that  no  lands  shall  be  chargeable  for 
the  repairing  this  highway  ratimte 
Unurce,  but  such  as  were  originally 
given  for  that  purpose ;  and  so  the 
defendants  could  not  be  guilty,  unless 
it  was  proved  that  they  had  some  of 
those  lands  in  possession  which  were 
given  by  the  Empress  to  the  Abbess 
of  Barking,  and  that  no  other  lands 
formerly  belonging  to  the  Abbot  of 
Stratford  were  liable  but  those  bought 
of  the  Abbess.  The  Court  was  of 
opinion,  that  upon  this  evidence  all 
the  lands  of  the  Abbot  were  liable 
to  repair  this  way,  and  directed  the 
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DiMEB  out  of  repair,  and  the  plaiiitifif  and  defendant,  and  such  other 
ARDBN.  persons,  being  so  liable  as  aforesaid,  he  the  plaintiff,  by  reason 
of  such  his  tenure,  heretofore,  on  Ist  August,  1888,  was  called 
upon,  and  forced  and  obliged  to  repair,  and  did  repair  the  said 
bridge  ;  and  in  so  doing,  and  upon  occasion  of  the  premises,  and 
incidentally  thereto,  necessarily  incurred  and  sustained  divers 
charges  and  expenses  of  his  moneys,  amounting,  &c. ;  that  by 
reason  of  the  premises,  the  defendant  then  became  liable  to 
contribute  towards  the  said  charges  and  expenses,  and  in 
respect  thereof  to  pay  to  the  plaintiff  a  certain  sum  of  money, 
being  her  proportional  part  of  the  charges  and  expenses  so 
incurred  and  sustained  by  the  plaintiff  upon  the  occasion  and 
for  the  purposes  aforesaid,  in  reference  to  the  value  and  extent 
of  the  lands  so  in  the  tenure  of  the  defendant  as  aforesaid ;  of 
all  which  premises  the  defendant  then  had  notice,  and  being 
so  liable,  the  defendant,  in  consideration,  &c.,  promised  the 
plaintiff  to  pay  him  800i.  on  request.  Second  count,  upon  an 
account  stated. 

The  defendant  pleaded, — 1st,  Nan  dssiimpsit ;  and  secondly,  to 
the  first  count,  that  she  was  not  at  the  time  when  &c.,  nor  is  she 
now,  by  reason  of  the  tenure  of  the  lands  mentioned  in  the  first 
count  of  the  declaration,  or  of  any  part  thereof,  bound  to  repair 
[  '^97  ]  the  said  bridge  in  the  said  count  mentioned,  *together  with  the 
plaintiff  and  the  said  other  persons,  as  in  that  count  mentioned 
or  referred  to ;  concludinj^  to  the  country  (i). 

At  the  trial  before  Lord  Denman,  Gh.  J.,  at  the  Hertfordshire 
Spring  Assizes,  1835,  the  following  facts  appeared : 

In  1785,  and  from  thence  until  his  death  in  1818,  Henrj^ 

Fotherby  Whitfield,  Esq.  was  seised   in  fee  of  the  manor  of 

Eickmansworth,  together  with  about  700  acres  of  land,  including 

Rickmansworth  Park,  since  purchased   by  the  defendant.     In 

1880,   William  Windall    purchased    the  manor   under  a  title 

derived  under  the  will  of  the  late  Mr.  Whitfield,  and  immediately 

mortgaged  in  fee  to  Seekamp,  who  in  1881  assigned  the  mortgage 

(1)  The  second  plea  puts  in  issue  that  the  defendant  was  entitled  to 

the    liability    of    the    land    to    the  this  advantage  in  consequence  of  the 

biuthen,  and  attempts  to  involve  in  manner  in  which  both  propositions 

that  issue  the  defendant's  seisin  of  are  mixed  up  in  the  declaration, 
the  land ;  but  it  would  rather  appear 
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to  the  plaintiff.  In  18S2,  an  indictment  for  the  non-repair  Dimes 
of  Batchwortb  Bridge  (mentioned  in  the  declaration)  was  found  abden. 
against  Mr.  Windall.  This  indictment  contained  two  counts, 
in  the  first  of  which  Mr.  Windall  was  charged  with  liability  to 
repair  ratione  tenur<B  »iue  of  certain  lands  within  the  parish  of 
Bickmansworth ;  and  the  second  with  liability  ratione  tenuree 
sua  of  the  manor  of  Bickmansworth,  and  of  the  wastes,  com- 
mons, and  rights  of  the  said  manor.  Upon  this  indictment 
Mr.  Windall  was  found  guilty  generally.  The  bridge,  being  in 
a  ruinous  state,  was  immediately  afterwards  rebuilt  by  the 
plaintiff  at  an  expense  of  1,0002.,  after  which  this  action  was 
commenced  by  him  to  recover  contribution  from  the  defendant 
in  respect  of  her  tenure  of  Bickmansworth  Park,  which,  or  a 
part  of  which,  was  alleged  to  have  been  formerly  parcel  of  the 
demesnes  of  the  manor.  A  record  of  a  conviction  in  1785  of 
H.  F.  Whitfield,  for  the  non-repair  of  Batchwortb  Bridge,  was 
put  in  and  read.  By  the  first  count  of  the  indictment  Mr. 
Whitfield  was  charged  with  being  liable  to  repair  ratione  Henura  [  •498  ] 
of  certain  lands,  and  by  the  second  with  general  personal  liability. 
Upon  this  indictment,  Mr.  Whitfield  was  found  guilty  generally. 
The  bridge  was  immediately  afterwards  put  in  thorough  repair 
by  Mr.  Whitfield,  and  all  necessary  reparations  were  from  time 
to  time  made  at  his  expense.  Since  the  death  of  Mr.  Whitfield 
repairs  had  been  done  to  the  bridge  by  a  Mr.  Williams,  who 
had  purchased  the  manor  from  the  trustees  under  the  will  of 
Mr.  Whitfield.  In  order  to  shew  that  the  lands  comprised  in 
Bickmansworth  Park  were  formerly  demesne  lands  of  the  manor, 
the  following  documents  were  put  in :  first,  a  survey  made  in 
the  reign  of  Jac.  I.,  under  a  royal  commission  directed  out  of  the 
Exchequer,  by  an  extract  from  which  it  appeared  that  the  manor 
of  Bickmansworth,  with  the  capital  mansion  and  lands  (which 
were  described,)  were  held  under  a  lease  (by  letters  patent)  from 
the  Grown ;  secondly,  a  lease  dated  in  Dec.  1685,  by  which 
John  Fotherby,  Esq.  then  lord  of  the  manor  of  Bickmansworth,. 
granted  the  manor  with  the  capital  mansion  '*  and  all  those 
closes  of  arable  land,  meadow,  pasture  and  wood  ground,  there- 
unto  belonging  or  therewith  used,  commonly  called  or  known  by 
the  names  of,  &c.*'  (here  followed  the  names  of  many  closes) 
R.R. — VOL.  xun.  86 
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Dimes        ^' which  said  closes  and  parcels  of  land,  meadow,  and  pasture, 

Ardek.  ^^'6  i^ow  impaled  in  and  lately  made  a  parke."  Of  the  closes 
described  in  this  lease  as  lately  made  into  a  park,  four  principal 
ones,  containing  102  acres,  were  amongst  those  described  in  the 
survey  above  mentioned.  It  was  contended  on  the  part  of  the 
plaintiff,  that  these  documents  proved  that  the  park,  of  which 
the  defendant  is  now  the  owner  and  occupier,  was  formerly  a 
portion  of  the  demesnes  of  the  manor,  and  that,  consequently, 
a  liability  on  her  part  to  contribute  to  the  expenses  of  repairing 
the  bridge  was  established.  For  the  defendant,  on  the  other 
hand,  it  had  been  objected,  that  the  survey  was  not  admissible 
evidence;  and  it  was  contended,  that  without  such  sui-vey,  it 
was  not  satisfactorily  proved  that  any  portion  of  the  defendant's 
lands  were  formerly  portion  of  the  demesne  lands,  and  that 
were  that  fact  proved,  it  was  rather  to  be  inferred  from  the 

[  *i99  ]  evidence  that  the  liability  of  the  lord  of  *the  manor  to  repair 
was  in  respect  of  the  manor  with  the  wastes,  commons,  rights, 
&c.  than  in  respect  of  his  tenure  of  the  demesne  lands.  Lord 
Denman,  Ch.  J.,  in  addressing  the  jury,  told  them  that  the 
question  was,  whether  the  defendant  held  any  of  that  to  the 
tenure  of  which  the  liability  to  repair  originally  attached ;  and 
directed  them,  that  if  they  were  satisfied  that  when  Whitfield 
was  indicted,  it  was  in  respect  of  all  he  then  held,  including  the 
manor  and  including  the  defendant's  lands,  they  must  find  for 
the  plaintiff;  but  that  if  they  thought  that  he  was  indicted  and 
convicted  as  lord  of  the  manor  only,  were  not  satisfied  that  the 

[  *^o  J  defendant's  lands  were  *part  of  the  lands  to  which  the  liability 
attached,  they  ought  to  find  for  the  defendant.  The  jury  found 
for  the  defendant,  and  said  that  they  thought  the  liability 
was  in  respect  of  the  manor  only.  His  Lordship  gave  Thesiger 
leave  to  move  to  enter  a  verdict  for  220i.  (which  amount  was 
agreed  upon  between  the  parties)  if  the  Court  should  be  of 
opinion  that  by  reason  of  the  evidence  given  of  the  survey  in 
the  reign  of  Jac.  I.,  and  the  mention  there  made  of  part  of  the 
lands  now  in  the  defendant's  holding,  the  jury  ought  to  have 
been  directed  to  find  for  the  plaintiff,  although  Mr.  Whitfield 
was  liable  only  as  lord  of  the  manor.  Li  Easter  Term  a  rule 
nisi  was  obtained  by  Thesiger^  against  which 
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Channell  now  shewed  cause :  Dimes 

V, 

The  survey  made  in  the  reign  of  James  L,  which  was  put  in       ardbn. 
to  shew  what  the  demesne  lands  were,  was  not  admissible  in 
evidence. 

Supposing  that  the  survey  was  admissible,  it  did  not  shew 
that  the  defendant's  lands  were  ever  part  of  the  demesne  lands 
of  the  manor.  Besides  it  is  possible  that  the  demesne  lands 
may  have  been  severed  from  the  manor,  and  conveyed  away 
by  the  Crown,  before  the  liability  to  repair  attached,  and  they 
may,  after  the  manor  has  become  liable,  have  been  repurchased 
by  a  subject  into  whose  hands  the  manor  had  in  the  meantime 
come.  In  that  case,  the  lands,  though  they  had  formerly  been 
demesne  lands,  would  not  be  liable  to  contribute  towards  the 
repaks  of  the  bridge.  There  was  nothing  in  the  evidence  to 
negative  that  supposition,  and  the  plaintiff  is  bound  to  make 
out  a  complete  *case.  [  *»oi  ] 

(Lord  Denman,  Ch.  J. :  That  supposes  two  conveyances  to 
have  been  made,  of  which  we  have  no  evidence.) 

Assuming,  however,  that  it  was  shewn  that  the  defendant's 
lands  were  anciently  part  of  the  demesne  lands,  it  was  incum- 
bent on  the  plaintiff  to  make  out  the  proportion  in  which,  and 
the  persons  with  whom,  she  was  jointly  liable.  This  resembles 
an  action  brought  by  one  surety  against  another  (i).  The  declara- 
tion says  that  the  defendant  is  liable  with  thirteen  others ;  the 
plea  of  the  defendant  is,  that  she  is  not  liable  with  the  plaintiff 
and  the  others. 

(Coleridge,  J. :  Has  the  verdict  negatived  the  liability  of  the 
thirteen?) 

It  has  negatived  the  liability  of  all  who  do  not  hold  demesne 
lands,  and  no  proof  was  given  that  any  other  than  the  defendant 
was  the  owner  of  demesne  lands. 

(LiTTLEDALE,  J. :    Suppose  the  demesne  lands   consisted   of 

(1)  A  liability  ntUone  tenune  memory  (1189).  Here  the  survey 
imports  {ante,  ooH,  h,)  a  liability  shews  the  land  in  question  to  have 
attaching  before  the  time  of  legal      been  parcel  of  the  demesnes  in  1605. 

36—2 
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DiMBB       1,000  acres,  and  it  was  shewn  you  were  in  possession  of  100 
Abden.       acres,  would  not  that  make  a  pnmd  facie  case  against  you  ?) 

In  that  case  it  would  be  incumbent  on  the  plaintiff  to  shew  who 
were  in  possession  of  the  900  acres. 

Thesiger,  in  support  of  the  rule  : 

At  the  trial  there  was  no  question  as  to  the  extent  of  the 
defendant's  liability ;  for  the  amount  was  matter  of  arrange- 
ment. The  defendant  is  not  bound  by  the  issue  on  the  record 
to  shew  that  thirteen  persons  besides  the  defendant  were  liable. 
It  is  sufficient  to  prove  that  the  defendant  is  liable  with  any  of 
the  thirteen. 

The  liability  to  repair  attaches  upon  the  demesne  lands.  It  is 
said  that  it  may  be  presumed  that  the  demesne  lands  had  been 
aliened  before  the  liability  attached,  and  that  these  lands  had 
been  re-conveyed  to  the  lord  of  the  manor  for  the  time  being. 
There  should  be  some  ground  for  the  Court  to  make  such  a 
presumption.  But  by  the  evidence  the  liability  is  fixed  on 
the  demesne  lands  and  attaches  to  every  part.  The  defendant 
is  shewn  in  the  possession  of  a  portion,  and  the  liability 
to  contribution  attaches  to  her.  (Here  he  was  stopped  by 
the  Court.) 

[  502  ]       Lord  Dbnman,  Ch.  J. : 

There  is  no  doubt  raised  in  this  case.  The  manor  and 
demesne  lands  were  in  the  hands  of  the  Crown  in  the  time  of 
James  I.,  and  subsequently  in  the  hands  of  Mr.  Whitfield.  The 
jury  have  found  that  Mr.  Whitfield  was  liable  to  repair  the  bridge, 
in  respect  of  the  manor  of  Bickmansworth,  and  not  in  respect  of 
other  lands  held  by  him.  Mrs.  Arden  is  shewn  to  hold  some 
of  the  demesne  lands.  She  is  therefore  liable  to  contribute  to 
the  repairs  of  the  bridge,  in  the  proportion  which  her  portion  of 
the  demesne  lands  bears  to  the  whole.  The  proportion  is  the 
only  matter  which  gives  rise  to  any  doubt,  and  that  was  arranged 
between  the  parties. 

LiTTLEDALE,  J.  : 

The  survey  was  in  my  opinion  admissible  in  evidence.    It 
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shews  that  the  lands  mentioned  in  it  are  part  of  the  demesne        Dimm 
lands  of  the  manor.  ahdbn. 

The  plaintiff  has  been  found  liable  to  repair  the  bridge  as  lord 
of  the  manor.  It  is  clear  that  if  the  plaintiff  be  liable  as  lord  of 
the  manor,  and  any  part  of  the  demesne  lands  be  alienated,  and 
in  the  hands  of  others,  he  may  call  upon  them  for  contribution. 

In  the  absence  of  evidence,  as  to  any  other  party  being  liable 
to  contribute  jointly  with  the  defendant,  the  presumption  would 
be  that  the  defendant  only  was  liable.  Evidence  has  however 
been  given  that  the  defendant  and  some  others  are  liable.  No 
doubt  the  plaintiff  cannot  say  in  general  terms,  that  A.  is  the 
owner  of  some  portion  of  the  demesne  lands,  and  B.  of  some  other 
portion,  and  that  therefore  they  are  liable  to  contribute.  But  the 
parties  appear  to  have  come  to  some  arrangement  on  that  subject. 

There  is  no  ground  to  presume  that  the  lands  were  aliened 
before  the  liability  to  repair  attached. 

Pattbson,  J. : 

The  survey  was  clearly  admissible  in  evidence.  It  professes 
to  be  a  survey  made  on  the  2nd  of  July,  in  the  third  year  of  the 
reign  of  James  I.,  by  virtue  of  a  commission  of  the  King  out  of 
the  Exchequer,  on  the  oaths  of  the  tenants. 

The  manor  of  Bickmansworth  was  at  that  time  in  the  hands  [  508  ] 
of  the  lessee  of  the  Crown ;  and  it  distinctly  appears  that  portions 
of  the  land  now  held  by  the  defendant  were  parcel  of  the  demesne 
lands  of  that  manor.  It  is  admitted  that  if  it  be  proved  that  the 
defendant's  lands  were  demesne  lands,  and  that  the  liability  to 
repair  attached  before  that  portion  of  tlie  demesne  lands  was 
separated  from  the  manor,  the  defendant  is  liable  to  contribute. 
But  it  is  said  there  is  no  evidence  that  in  1606,  there  was  any 
liability  on  the  owner  of  the  manor  to  repair  ;  and  it  is  said  that 
the  demesne  lands  may  have  been  severed  from  the  manor  by  a 
grant  from  the  Crown,  and  that  afterwards  the  manor  may  have 
been  granted,  and  the  liability  to  repair  imposed  upon  the  manor, 
and  that  subsequently  the  person  to  whom  the  manor  was 
granted  might  have  purchased  the  demesnes.  There  is  no 
ground  for  any  such  supposition.  The  evidence  given  tends  to 
a  contrary  presumption.     It  is  shewn  by  the  evidence  that  the 
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Dimes  manor  and  demesnes  were  unsevered,  and  in  the  hands  of  the 
abdbn.  Crown  in  1606,  and  also  that  they  were  in  the  hands  of  Mr. 
Whitfield  in  1785.  When  the  liability  to  repair  is  first  heard 
of  the  manor  and  demesnes  were  unsevered.  How  then  can  it 
be  presumed  that  the  liability  to  repair  was  imposed  when  they 
were  severed. 

The  only  remaining  objection  is  as  to  the  ainouiif  which  the 
defendant  is  liable  to  contribute.  There  is  great  difficulty  with 
respect  to  the  evidence  on  this  subject.  In  an  action  for  con- 
tribution for  repairs  which  have  been  made,  it  is  necessary 
to  shew  the  whole  of  the  lands  liable  to  contribute,  so  that  the 
proportion  of  each  party  may  be  ascertained.  In  the  present 
case  it  appears  that  the  amount  of  contribution  has  been  made 
matter  of  arrangement. 

Coleridge,  J. : 

I  felt  for  some  time  pressed  with  the  difficulty  which  my 
brother  Patteson  has  stated, — the  insufficiency  of  the  evidence 
with  regard  to  the  amount  of  the  defendant's  liability  to  contribute. 
From  the  way  in  which  the  motion  comes  before  us  we  must 
[  •504  ]  suppose  that  *the  sum  agreed  upon  is  the  proper  sum,  provided 
what  is  necessary  for  maintaining  the  action  be  made  out. 

First,  then,  upon  the  evidence,  did  the  defendant  possess  part 
of  the  demesne  lands  of  the  manor  ?  Next,  were  the  defendant's 
lands  part  of  the  demesne  lands  when  the  liability  to  repair  was 
imposed  ?  That  they  were  part  of  the  demesne  lands,  there 
cannot,  I  think,  be  a  doubt. 

I  do  not  think  any  lawyer  can  doubt  that  the  survey  was 
evidence.  No  preliminary  objection  was  made  to  its  admission. 
It  was  acquiesced  in  as  being  what  it  professed  to  be — a  survey 
of  the  manor  of  Bickmansworth  and  its  demesnes.  I  have 
always  understood  that  documents  of  this  kind  are  admissible 
in  evidence.  If  admissible,  they  are  admissible  to  prove  what 
is  stated  in  them — that  certain  lands  were  parcel  of  the  demesne 
lands  of  the  manor. 

Then  the  only  remaining  question  is,  whether  the  lands  of  the 
defendant  were  part  of  the  demesne  lands  at  the  time  when 
the  liability  to  repair  was  first  imposed  upon  the  manor  ?     Can 
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any  one  make  the  presumption  which  Mr.  Channell  asked  the  Dimes 
Court  to  make, — that  at  some  previous  period  the  demesne  ardkn. 
lands  had  been  separated  from  the  manor,  and  that  whilst  the 
severance  existed  the  liability  to  repair  attached?  The  manor 
and  the  demesnes  are  unsevered  in  the  hands  of  the  Crown ; 
and  they  are  so  subsequently  in  the  hands  of  Mr.  Whitfield. 
To  make  the  required  presumption  would  be  to  contradict  all 
the  facts  of  the  case. 

Ride  absolute  (i). 


CHAKLES  SCHOFIELD,  and  ELIZABETH,  his  Wife,        i836. 
Administratrix,  &c.  of  Lane,  Deceased,  v.  COKBETT  (2).       [^27] 

(6  Nevile  &  Manning,  527—528;  S.  C.  11  Q.  B.  779,  w.) 

A  debt  due  from  the  testator  cannot  be  set  off  in  an  action  for  money- 
had  and  received  to  the  use  of  the  plaintiff  as  executor. 

Assumpsit.  The  declaration  stated  that  the  defendant  was 
indebted  to  Charles  Schofield,  and  Elizabeth,  his  wife,  as 
administratrix  (with  the  will  annexed)  of  Thomas  Lane,  de- 
ceased, in  80/.,  for  money  received  by  the  defendant,  for  the 
use  of  the  said  Charles,  and  Elizabeth,  his  wife,  as  adminis- 
tratrix as  aforesaid,  and  in  801.  for  money  found  to  be  due  from 
the  defendant,  to  the  said  Charles,  and  Elizabeth,  his  wife,  as 

(1)  If  a  man  boimd  by  tenure  of  for  the  public,  but  will  only  bind 

land  to  repair,  alien  part  of  the  land  the  lord  and  those  that  claim  imder 

to  A.   and  part  to  B.,  A.  may  be  him;  and  no  'act  of  the  proprietor      [  'SOS,  «.  ] 

charged    with     the     whole    repair.  will  so  apportion  the  charge  as  that 

Case  de  Loddon  Bridge ,  in  Itinere  the  remedy  for  the  public  benefit 

Wyndsor,  Sir  W.  Jones,  273.    But  should  be  made  more  difficult.     And 

A.  shall  have  contribution  against  though    a    manor    subject  to  such 

B.  by  a  writ  de  onerando  pro  rata  charge  come  into  the  hands  of  the 
jH/rtiouey  Registrum  Brevium,  268,  a;  Crown,  yet  the  duty  continues  upon 
F.  N.  B.  235,  B;  2  Inst.  700;  it,  and  any  person  claiming  after- 
Hardres,  131 ;  Danvers,  Abr.  744  ;  wards  under  the  Crown  the  whole 
Com.  Dig.  tit.  Chimin  (B  2) ;  Bac,  manor,  or  any  part  of  it,  will  be 
Abr.  tit.  Highway  (F).  liable  to  an  indictment  or  informa- 

Though  the  lord  of  a  manor  bound  tion  for  want  of  due  repairs  :  Reginu 

to  leiNiir  a  bridge  or  highway  ratione  v.  Duchess  of  Buccleuyhy  1  Salk.  358. 
it^innry  may,  upon  separate  aliena-  (2)  Cited    by    Colebidoe,    J.    in 

tions  of  several  parcels,  have  agreed  Jiees  v.  Watts  (Ex.  Ch.  1855),  11  Ex. 

to  discharge  those  that  purchase  of  410,  25  L.  J.  Ex.  30,  32.— R.  C. 
him»  that  will  not  alter  the  remedy 
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soHOFiBLD  administratrix  as  aforesaid,  on  an  account  stated  between  the 
CoRBETT.  B&id  defendant,  and  Charles  and  Elizabeth,  as  administratrix 
as  aforesaid :  And  that  the  defendant  promised  the  said  Charles 
and  Elizabeth,  as  administratrix  as  aforesaid,  to  pay  them,  &c. 

Plea ;  first,  nou  assumpsit ;  secondly,  a  set-off  of  a  debt  dae 
from  the  testator,  Thomas  Lane,  in  his  lifetime. 

Special  demurrer  to  the  second  plea,  stating  for  cause  that 
it  appears  from  the  said  declaration  that  the  plaintiffs  seek  to 
recover  in  this  action  moneys  accruing  due  to  them  the  said 
Charles,  and  Elizabeth,  his  wife,  as  administratrix  as  aforesaid, 
after  the  death  of  the  said  Thomas  Lane,  and  found  the  said 
action  on  the  breaches  of  promise  in  that  behalf  made  to  them 
the  said  Charles,  and  Elizabeth,  his  wife,  as  administratrix  as 
aforesaid,  after  the  death  of  the  said  Thomas  Lane ;  and  yet 
the  defendant  hath  in  and  by  his  last  plea  attempted  to  set 
off  against  such  moneys,  and  damages,  and  causes  of  action, 
a^Ueged  debts  stated  to  have  been  contracted  by  the  said  Thomas 
Lane  in  his  lifetime,  and  which  cannot  be  set  off  against  the 
moneys,  damages,  and  causes  of  action  mentioned  in  the 
declaration.     Joinder  in  demurrer. 

Ball^  in  support  of  the  demurrer,  referred  to  Shipman  v. 

[  ♦sas  ]       Thompson  (i),  Kilcington  v.  Stevenson  (2),  Tegetmeyer  and  *another, 

executors,  v.   Lumleij  (2),   and  was   stopped   by  Lord  Denman, 

Ch.  J.,  who  asked  Sir  William  Follett  if  he  could  get  over  these 

authorities. 

Sir  W.  If.  Follett,  in  support  of  the  plea  : 

This  is  an  action  for  money  had  and  received,  which  may 
have  belonged  to  the  testator  in  his  lifetime,  and  is  therefore 
distinguishable  from  Kilcington  v.  Stevenson,  which  was  an 
action  by  an  executor  for  goods  sold  by  him  after  the  death  of 
the  testator,  there  being  in  that  case  an  immediate  contract 
with  the  executor  himself ;  and  from  the  case  of  Tegetmeyer  v. 
Lumley,  which  was  covenant  for  rent  accrued  due  after  the 
testator's  death. 

(Patteson,  J. :  The  words  of  the  Act  of  Parliament,  2  Geo.  IL 

(1)  Willes,  103.  (2)  Willes,  264,  in  notis. 
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c.  22,  s.  13(1),  are,  "where  there  are  mutual  debts  between  the  scuofield 
plaintiff  and  defendant,  or,  if  ei&er  party  sue  or  be  sued  as  corbett. 
executor  or  administrator,  where  there  are  mutual  debts  between 
the  testator  or  intestate  and  either  party,  one  debt  may  be  set 
against  the  other,"  &c.  .Here  the  debt  claimed  does  not  appear 
to  be  a  debt  due  to  the  testator.  The  administratrix  here  says 
that  the  defendant  has  had  and  received  money  to  her  use. 

Lord  Denman,  Ch.   J. :    There  was  no  debt  due  from   the 
defendant  to  the  intestate,  as  far  as  we  know  from  this  record.) 

It  must  be  taken  that  the  plaintiffs  were  bound  to  sue  in  their 
representative  character;  and  a  debt  due  to  them  in  that 
character  only,  must,  it  is  submitted,  come  within  the  meaning 
of  the  enactment.  The  money  recovered  would  be  assets  in  the 
hands  of  the  plaintiffs. 

(Patteson,  J. :  In  that  respect  the  case  does  not  differ  from 
Shipman  v.  Thompson.) 

Et  per  Curiam  : 

Judgment  for  the  plaintiff , 


IN  THE  COURT  OF  COMMON  PLEAS. 


STANLEY  V.  TOWGOOD  and  Others,  Executrix  and        im. 
Executors  of  Towgood  (2).  H-  " 

(3  Bing.  N.  C.  4—10 ;  S.  C.  3  Scott,  313 ;  2  Hodges,  132 ;  6  L.  J.  (N.  S.)  ^  *  ^ 

C.  P.  129.) 

A  covenant  to  keep  and  leave  a  house  in  repair,  is  satisfied  by 
keeping  it  in  substantial  repair,  according  to  the  nature  of  the  building ; 
and  with  a  view  to  determine  the  relative  sulHciency  of  the  repair,  the 
jury  may  inquire  whether  the  house  were  new  or  old  at  the  time  of 
the  demise. 

The  plaintiff  sued  on  the  following  covenant  contained  in  an 
indenture,  whereby  the  plaintiff  had  demised  to  the  defendants' 

(1)  Repealed  46  &  47  Vict.  c.  49.  N.  C.  451 ;  Payne  v.  Haijne  (1847) 
But  see  now  R.  S.  C,  Ord.  XIX.,  16  M.  &  W.  541 ;  16  L.  J.  Ex.  130 ; 
r.  3.— B.  C.  and  in  Proud/oot  v.  Hart  (1890)  25 

(2)  See  the  same  principle  applied  Q,  B.  Div.  42,  59  L.  J.  Q.  B,  389.— 
in  Mantz  v.   Goring  (1838)  4   Bing.  B.  C. 
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Stanley  testator  a  messuage,  with  the  *appurtenances,  for  fourteen  years, 
TowoooD.  ^rom  Michaehiias,  1823  :  The  said  testator  "  shall  and  will, 
[  *5  ]  during  the  continuance  of  this  demise,  preserve  and  keep,  and 
at  the  end  or  other  sooner  determination  of  the  said  term  of 
fourteen  years  hereby  granted,  leave  the  said  demised  messuage 
and  other  buildings,  and  all  the  outhouses,  offices,  windows, 
doors,  drains,  sewers,  pipes,  and  other  water-courses,  gates, 
hedges,  and  fences  belonging  to,  in,  or  about  the  said  demised 
premises,  in  good  and  tenantable  order  and  repair,  all  losses  and 
damages  by  fire  or  tempest  in  the  mean  time  excepted." 

Breach,  that  testator,  while  possessed  of  the  premises,  and 
thence  until  the  commencement  of  this  suit,  suffered  and  per- 
mitted the  said  demised  premises  to  be  and  continue,  and 
the  same  were  for  and  during  all  that  time  ruinous,  prostrate, 
broken,  fallen  down,  choked,  foul,  miry,  out  of  repair,  and  in 
great  decay  for  want  of  needful  and  necessary  maintaining, 
upholding,  supporting,  and  keeping  the  same,  although  the 
dilapidation  was  not,  nor  was  any  part  thereof,  occasioned  by 
fire  or  tempest,  contrary  to  the  form  and  effect  of  the  said 
indenture,  and  of  the  covenant  so  made  by  testator. 

Plea,  that  testator  in  his  lifetime,  and  defendants  as  executrix 
and  executors,  since,  have,  and  each  hath,  during  the  con- 
tinuance of  the  demise,  preserved  and  kept  the  said  demised 
premises  in  good  and  tenantable  order  and  repair,  according  to 
the  form  and  effect  of  the  said  indenture. 

It  appeared  at  the  trial  that  the  house  in  question  was  an  old 
Iiouse ;  and  even  according  to  the  testimony  of  the  defendants' 
witnesses  repairs  were  wanted  to  a  small  amount ;  but  the 
defendants  proposing  to  shew  in  detail  what  was  the  state  of 
the  house  and  fences  at  the  time  of  the  demise,  Bolland,  B., 
who  presided  at  the  trial,  rejected  evidence  to  that  effect,  as 
irrelevant  under  this  issue. 
[  6  ]  During  the  term,  the  lessee  had  erected  a  lean-to  with  a  roof 

of  very  imperfect  construction :  the  rain  penetrated  through ; 
but  the  roof  was  not  shewn  to  be  in  a  worse  condition  at  the 
time  of  the  action,  than  at  the  time  of  erection ;  and  it  was 
contended,  on  the  part  of  the  defendants,  that  the  lessee  was 
not  bound  to  leave  it  in  a  better  condition  than  when  it  was 


VOL.  xuii.]         1886.     C.  P.     3  BING.  N.  C.  6—7.  571 

originally  constructed.     Bolland,  B.,  directed  the  jury  that  the      Stanley 
lessee  being  bound  by  his  covenant  to  keep  and  leave  the  house     towoood. 
in  repair,  it  was  immaterial  whether  at  the  time  of  the  demise  it 
were  a  new  or  an  old  house ;   and  that  the  lessee  was  bound 
to  leave  the  lean-to  in  substantial  repair. 

A  verdict  was  found  for  the  plaintiff,  damages  HI.  10a., 
with  leave  for  the  defendants  to  move  to  reduce  the  amount  to 
8Z.  lOs.y  if  the  defendants  were  not  bound  to  leave  the  lean-to  in 
substantial  repair. 

Storks,  Serjt.,  moved  to  reduce  the  damages  accordingly,  on 
the  ground  that  the  lessee  was  not  bound  to  leave  the  lean-to 
erected  by  himself  in  better  condition  than  when  it  was  first 
constructed ;  and  for  a  new  trial,  on  the  ground  that  the  jury 
had  been  misdirected.  The  measure  of  repairs  must  depend 
on  the  nature  of  the  premises,  and  a  lessee  could  not,  under 
a  covenant  to  repair,  be  called  on  to  leave  an  old  house  in  as 
good  a  condition  as  a  new  one.     A  rule  nufi  having  been  granted, 

Kellij  and  Gunning  shewed  cause  : 

As  the  lessee  was  under  covenant  to  keep  and  leave  the 
premises  in  repair,  the  state  of  repair  they  were  in  at  the 
time  of  the  demise  was  immaterial :  it  often  happens  that  a 
house  is  let  for  a  lower  rent,  in  order  to  the  tenant's  putting 
it  in  complete  repair.  The  language  ascribed  to  the  learned 
Baron,  in  summing-up,  if  employed  by  him,  could  only  have 
been  used  in  illustration  of  the  position,  that,  by  a  covenant 
such  as  this,  the  lessee  is  bound  to  put  the  *premises  in  com-  [  ♦!  ] 
plete  repair,  whatever  may  have  been  their  condition  at  the 
time  of  the  demise. 

With  respect  to  the  lean-to,  the  lessee  was  bound  at  least  to 
leave  it  in  tenantable  repair :  a  roof  which  fails  to  exclude  the 
rain  can  never  be  deemed  sufficient  under  a  covenant  to  keep  in 
repair.  In  Bac.  Abr.  Covenant,  F.,  it  is  laid  down,  "  If  a  man 
takes  a  lease  of  a  house  and  land,  and  covenants  to  leave  the 
demised  premises  in  good  repair  at  the  end  of  the  term,  and 
he  erects  a  messuage  upon  part  of  the  land,  besides  what  was 
before,  he  must  keep  or  leave  this  in  good  repau-  also.'*     In 
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Stamlby      Harris  v.  Jones  (i)  it  was  held,  that  under  a  general  covenant 
TowoooD.     to  repair   the  lessee   must    keep  the   premises    in   substantial 

repair ;  although  a  literal  performance  of  the  covenant  was  not 

to  be  required. 

Storks  and  B,  Andrews  in  support  of  the  rule  : 

If  the  lean-to  was  not  in  tenantable  repair,  that  was  owing  to 
the  vice  of  its  original  construction ;  for  that,  the  lessee  might 
have  been  liable  in  an  action  on  the  case  in  the  nature  of  waste, 
but  in  this  action  of  covenant,  the  plaintiff  must  shew  that  he 
has  been  damnified,  not  by  the  original  construction,  but  by  the 
lessee's  neglect  to  repair  according  to  his  covenant.  If  he  had 
erected  four  walls  without  a  roof,  he  might  have  been  liable  in 
waste,  but  not  on  this  covenant.  The  lean-to  is  ill-constructed, 
but  it  is  not  shewn  to  be  untenantable  from  want  of  repair ;  and 
repair  does  not  extend  to  reconstruction.  And  the  question  for 
the  jury  should  have  been  left  in  a  different  manner ;  for  a 
lessee  is  not  bound  to  keep  a  house  absolutely  in  the  best  repair, 
but  substantially  in  a  state  which  coincides  with  the  age  of  the 
house.  And  the  small  amount  of  damages,  8Z.  10s.  upon  the 
[  *8  ]        entire  dwelling  house,  shews  that  there  had  been  '''no  substantial 

breach  of  the  covenant.     In  Ferguson  v.  (2)  Lord  Kbnyon 

said,  ''  in  the  present  case  the  plaintiff  has  claimed  a  sum  for 
putting  on  a  new  roof  on  an  old  worn-out  house  ;  this  I  think 
the  tenant  is  not  bound  to  do,  and  that  the  plaintiff  has  no  right 
to  recover  it."  That  is  confirmed  by  Gutter idge  v.  Miingood  (3), 
where  a  lessee  covenanted  to  keep  old  premises  in  repair,  and  it 
was  held,  that  he  was  not  liable  for  such  dilapidations  as  resulted 
from  the  operation  of  time  and  the  elements. 

The  defendants  therefore  ought  to  have  been  allowed  to  shew 
the  state  of  the  house  at  the  time  of  the  demise,  and  the  jury 
should  have  been  directed  to  take  that  into  consideration; 
otherwise  a  lessee  might  be  called  on,  under  a  covenant  to 
repair,  to  substitute  a  new  house  for  an  old  one. 

TiNDAL,  Ch.  J. : 

This  is  an  action  on  a  covenant  contained  in  a  lease  of  a 

(1)  42  R.  R.  772  (1  Moody  &  Bob.  (2)  5  R,  R.  7o7  (2  Esp.  590). 

173).  (3)  1  Moody  &  Bob.  334. 
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dwelling-house  and  the  appurtenances  for  fourteen  years,  in  Stanley 
which  the  tenant  covenanted  to  preserve  and  keep,  and  at  the  towoood. 
end  or  other  sooner  determination  of  said  term  of  fourteen  years 
thereby  granted,  to  leave  the  said  demised  messuage  and  other 
buildings,  and  all  the  outhouses,  offices,  windows,  doors,  drains, 
sewers,  pipes,  and  other  watercourses,  gates,  hedges,  and  fences, 
belonging  to,  in,  or  about  the  said  demised  premises,  in  good  and 
tenantable  order  and  repair,  all  losses  and  damages  by  fire  or 
tempest  in  the  mean  time  excepted. 

The  tenant  pleaded  performance,  repeating  the  language  of  the 
covenant.  The  question  therefore  for  the  jury  was,  whether  he* 
had  kept  and  left  the  demised  messuage  and  other  buildings,  and 
all  the  outhouses,  in  good  and  tenantable  repair.  I  agree  that 
in  all  these  cases  the  question  is  whether  the  premises  have  been 
*kept  in  substantial  repair,  as  opposed  to  claims  for  fancied  [  *^  ] 
injuries,  such  as  a  mere  crack  in  a  pane  of  glass,  or  the  like.  In 
the  present  case  the  jury  have  found  damages  to  the  amount  of 
14Z.  10«.  The  objections  to  this  verdict  are  two.  First,  that  as 
to  8/.  10«.,  in  respect  of  the  general  repairs,  the  jury  have  been 
misdirected :  secondly,  that  as  to  the  61.  allowed  for  the  defective 
state  of  the  lean-to,  the  plaintiff  has  no  claim  at  all,  the  build- 
ing at  the  time  of  the  action  being  in  the  same  state  as  when 
first  erected. 

The  misdirection  complained  of,  is,  that  the  jury  were  told  it 
was  of  no  consequence  for  them  to  consider  whether  the  house  were 
completely  new,  or  old,  at  the  time  of  the  demise.  If  such  had 
really  been  the  direction  given  to  the  jury,  I  should  have  thought 
there  ought  to  be  another  trial ;  but  the  learned  Baron  does  not 
report  to  us  that  such  was  the  direction  given ;  and  the  counsel 
are  not  agreed  as  to  the  precise  words  :  it  is  probable,  therefore, 
that  there  has  been  some  little  misunderstanding,  and  that  the 
language,  if  employed,  was  only  used  in  illustration  or  explana- 
tion of  the  proposition,  that,  under  a  covenant  to  keep  and  leave 
premises  in  repair,  the  state  of  repair  at  the  time  of  the  demise 
is  not  to  be  taken  into  consideration.  This  must  have  been  so 
from  the  course  the  cause  took :  allusion  is  made  to  the  same 
topic  in  the  examination  of  the  defendants'  witnesses,  but  even 
they  admit  there  was  some  want  of  repair  both  in  the  house 
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stanlby  and  the  lean-to.  The  only  question  therefore  is  whether  the 
TowGooD.  damages  are  too  large:  but,  after  the  testimony  of  the  defen- 
dants' own  witnesses,  how  are  we  to  say  there  ought  not  to  be  a 
verdict  for  the  plaintiff?  The  case  must  have  been  left  to  the 
jury  only  as  to  the  amount  of  damages ;  and  if  so,  we  ought  not 
to  interfere  with  a  verdict  for  only  141.  10«.  If  the  learned 
Baron  said  it  made  no  difference  whether  the  house  was  new  or 
[  *i<^  ]  old,  at  the  time  of  the  demise,  I  *should  not  go  that  length ;  but 
as  it  appears,  according  to  the  defendants*  own  witnesses,  that 
there  was  some  want  of  repair,  this  rule  must  be  discharged. 

Gaselee,   J.,   not   having   heard  the    entire  case,   gave   no 
opinion.  ^But 

Park,  J.  and  Vauohan,  J.  concurring  with  the  Chief  Justice, 

the  rule  was 

Discharged. 


1836.  GKISSELL  AND  Another  v.  KOBINSON. 

Afay26,        ^3  ^.^^  ^  ^   ^q__^^  ;  S.  C.  3  Scott,  329 ;  2  Hodges,  138;  5  L,  J.  (N.  S.) 
[10]  C.  P.  313.) 

P.  orally  agreed  to  grant  defendant  a  lease  for  sixty  years :  defeudant 
paid  part  of  the  consideration,  but  P.  died  before  the  contract  was 
carried  into  effect.  Plaintiffs,  P.*6  executors,  then  granted  the  lease, 
which  recited  that  P.'s  agreement  had  been  treated  as  void  by  the  Court 
of  Chancery,  and  that  the  lease  was  granted  pursuant  to  a  proposal  of 
plaintiffs  thereinafter  mentioned. 

Plaintiffs  having  paid  their  own  attorney  his  charges  for  di*awing  this 
lease,  held,  that  they  were  entitled  to  sue  defendant  for  money  paid,  and 
that,  in  their  own  right. 

This  was  an  action  to  recover  money  alleged  to  have  been 
paid  by  the  plaintiffs  to  the  use  of  the  defendant,  under  the 
following  circumstances : 

In  May,  1830,  Peto  agreed  orally,  in  consideration  of  450/.,  to 
grant  the  defendant  a  lease  of  certain  premises  for  sixty  years ; 
and  the  defendant  lodged  300Z.,  parcel  of  the  consideration 
money,  in  the  hands  of  a  mutual  agent,  till  Peto's  title  should 
be  made  out. 

In  September,  1830,  before  this  agreement  was  carried  into 
effect,  Peto  died,  leaving  the  plaintiffs  his  executors,  who  applied 
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to  the  Court  of  Chancery  to  compel  a  specific  performance  of      Grisskll 
the  agreement.  Robinson. 

That  Court  however  refused  to  interfere,  on  the  ground 
that  the  agreement,  being  oral,  was  void  by  the  Statute  of 
Frauds. 

Ultimately,  the  plaintiffs  agreed  to  grant  the  defendant  a 
lease  on  the  terms  proposed  by  their  testator ;  and  a  lease  was 
accordingly  drawn  by  Taylor,  the  plaintiffs*  *attorney,  which  [  *i»  ] 
recited  the  agreement  with  Peto ;  his  death ;  the  application  to 
the  Court  of  Chancery ;  the  refusal  of  that  Court  to  act  on  Peto's 
agreement ;  and  that  the  lease  was  thereupon  granted,  pursuant 
to  a  proposal  by  the  plaintiffs  as  thereinafter  mentioned. 

This  lease  was  approved  by  the  defendant's  attorney,  and  a 
counterpart  was  executed  by  the  defendant  in  June,  1835 ;  but 
the  lease  remained  in  the  hands  of  Taylor,  because  the  defendant 
had  not  paid  150Z.,  the  residue  of  the  consideration. 

By  order  of  the  Court  of  Chancery  Taylor  was  paid  for 
drawing  the  lease,  out  of  a  fund  in  that  Court  belonging  to  the 
plaintiffs;  and  the  defendant  refusing  to  reimburse  them,  this 
action  was  brought  to  compel  him. 

At  the  trial,  three  witnesses  proved  that,  upon  granting  a 
lease,  it  is  the  custom  for  the  lessor's  attorney  to  prepare  the 
lease  at  the  expense  of  the  lessee ;  and  a  verdict  having  been 
given  for  the  plaintiffs, 

Talfounl,  Serjt.  obtained  a  rule  nisi  to  set  it  aside,  and  enter 
a  nonsuit  instead,  on  the  ground  that  the  plaintiffs  ought  to  have 
sued  as  executors,  and  not  in  their  own  right,  the  payment 
having  been  made  for  a  lease,  the  agreement  for  which  origi- 
nated with  the  testator :  Aspinall  v.  Wake  (i).  There,  the 
plaintiffs,  executors  of  A.,  continued  to  carry  on  his  business, 
and  drew  bills,  as  executors,  for  goods  which  they  sold  to  the 
defendants :  the  defendants  having  accepted  sundry  such  bills,  it 
was  held,  that  the  plaintiffs  might  properly  sue  as  executors  for 
the  price  of  the  goods.  A  further  ground  for  the  rule  was,  that, 
at  all  events,  the  plaintiffs  could  not  recover  on  the  common 
count  for  money  paid,  but  should  have  declared  specially  on  the 

(1)  10  Bing.  51. 
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Qrissell     custom  under  which  a  lessee  is  called  on  to  pay  for  a  lease 
Robinson,     drawn  by  the  attorney  of  the  lessor. 

[  ^^  ]  Thesiger  and  W.  H,  Watson  shewed  cause : 

The  agreement  by  the  testator  to  grant  a  lease  for  more  than 
three  years,  being  oral,  was  void  by  the  Statute  of  Frauds. 
Accordingly,  the  Court  of  Chancery  refused  to  enforce  it,  and 
that  fact  is  recited  in  the  lease  granted  by  the  plaintifiis.  The 
lease  therefore  originated  with  them,  and  not  with  the  testator, 
and  they  were  entitled  to  sue  in  their  own  right.  In  Brassington 
V.  Ault  (i),  where  three  executors  ordered  goods  to  be  sold  as 
the  goods  of  their  testator,  and  afterwards  sued  for  the  amount 
without  styling  themselves  executors,  and  without  joining  a 
fourth  executor  who  was  named  in  the  will,  it  was  held  that 
they  might  recover.  Aspinall  v.  Wake  only  shews  that  the 
plaintiffs  might  have  sued  in  their  representative  capacity ;  not 
that  under  circumstances  like  the  present  they  are  precluded 
from  suing  in  their  own  right.  And  the  count  for  money  paid 
is  proper  in  this  case.  Wherever  a  party  has  been  compelled  to 
pay  money,  for  which  another  is  ultimately  liable,  the  party  so 
liable  may  be  sued  for  money  paid  to  his  use:  Exall  v.  Par- 
tridge (2) ;  Brown  v.  Hodgson  (3) ;  Dawson  v.  Linton  (4).  Here, 
the  plaintiffs,  from  the  privity  between  them  and  Taylor,  were 
compelled  to  pay  Taylor  in  default  of  the  defendant,  but  the 
defendant  was  ultimately  liable.  In  Rigby  v.  Daykin  (5),  where 
a  proposed  borrower  being  desirous  of  raising  a  sum  of  money 
upon  mortgage,  employed  an  attorney  for  the  purpose,  who 
applied  to  A.,  an  attorney,  telling  him  at  the  same  time  the 
name  of  his  principal,  and  A.  agreed  to  advance  the  money  on 
behalf  of  a  client,  but  ultimately  the  negociation  failed  from  a 
defect  of  title,  it  was  held,  that  A.  could  not  maintain  an  action 
against  the  proposed  borrower  for  his  fees,  although  it  was 
[  'IS  ]  proved  to  be  the  practice  for  the  proposed  *borrower  to  pay 
the  expenses  of  the  proposed  lender ;  the  course  being  for  the 
attorney  for  the  latter  to  send  his  bill  to  the  attorney  of  the 

(1)  27  E.  R.  581  (2  Biiig.  177).  (4)  5  B.  &  Aid.  521. 

(2)  4  R.  R.  656  (8  T.  R.  308).  (5)  31  R.  R.  554  (2  Y.  &  J.  83). 

(3)  4  Taunt.  189. 
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former,  who,  if  the  bill  were  reasonable,  recommended  his  client  gribsrll 
to  pay  it.  But  the  case  only  establishes,  that  in  circumstances  robi^nsox. 
like  the  present,  Taylor  could  not  sue  the  defendant ;  not  that 
the  plaintiffs,  when  they  have  paid  Taylor,  are  precluded  from 
suing  the  defendant  for  a  charge  which  he  ought  to  have  defrayed, 
though  he  might  not  be  immediately  responsible  to  Taylor. 
Again,  in  Spencer  v.  Parry  (i),  where  a  tenant  agreed  with  his 
landlord  to  pay  the  rent,  clear  of  all  rates  and  taxes,  and  after 
occupying  the  premises  for  some  time,  quitted  them,  leaving 
poor  rates  and  land  tax  unpaid ;  the  receiver  of  the  rents  was 
compelled  to  pay  the  rates,  under  a  local  Act,  and  the  succeeding 
tenant  the  land  tax ;  which  rates  and  land  tax  were  repaid  to 
them  by  the  landlord ;  it  was  held,  that  the  landlord's  remedy 
was  on  the  special  agreement,  and  that  he  could  not  recover 
those  sums  from  the  first  tenant  as  money  paid  to  that 
tenant's  use. 

But  there,  the  landlord  was  not  liable  to  pay  the  rates  at  all, 
except  under  the  special  agreement ;  unless,  therefore,  he  sued 
on  that  agreement,  he  had  no  claim  at  all.  The  case  was  the 
same  in  Adanis  v.  Dansey  (2).  Here,  by  the  general  practice,  the 
defendant  ought  to  have  paid  for  the  lease;  and  the  contract 
having  been  executed,  the  proper  course  was  to  declare  for 
money  paid  to  the  defendant's  use. 

Talfourd,  contra : 

The  first  question  is  with  whom  the  contract  to  grant  a  lease 
originated:  if  it  originated  with  the  testator,  as  the  recital  to 
the  lease  alleges,  the  plaintiff  ought  to  have  sued  in  the  capacity 
of  executors. 

At  all  events  they  should  have  declared  specially  on  the 
custom.  Either  the  defendant  was  liable  to  pay  *Taylor  or  [  *ii  J 
not.  If  he  was  liable,  the  plaintiffs  could  not,  without  his 
consent,  substitute  themselves  as  his  creditors  in  the  place  of 
Taylor.  If  he  was  not  liable,  the  plaintiffs  can  have  no  claim 
on  him  except  by  virtue  of  the  special  contract.  At  all  events 
the  action  is  premature  as  long  as  the  lease  is  withheld.  And 
the  evidence  as  to  the  custom  only  shews,  that  the  expense  of 
(1)  3  Ad.  &  El.  331 ;  4  N.  &  M.  770.  (2)  31  R.  R.  480  (6  Bing.  506). 
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GRiftHBLL  the  lease  is  usually  borne  by  the  lessee,  not  that  it  is  payable 
Robinson.  ^^  ^^^  fi^*st  instance  by  the  lessor.  In  Stokes  v.  Letci^  (i)  it  was 
held,  that  assumpsit  for  money  paid,  laid  out,  and  expended, 
would  not  lie  when  the  money  had  been  paid  against  the  express 
consent  of  the  party  for  whose  use  it  was  supposed  to  have 
been  paid. 

TiNDAL,  Ch.  J. : 

The  first  objection  to  this  action  is,  that  the  plaintiffs  have 
sued  in  their  personal  character,  and  not  in  the  capacity  of 
executors.  It  has  been  contended,  that,  as  the  payment  in 
respect  of  which  they  sue,  arose  out  of  a  transaction  which 
commenced  in  the  lifetime  of  the  testator,  they  ought  to  have 
sued  in  the  character  of  executors. 

But  as  the  payment  was  made  after  the  death  of  the  testator, 
and  upon  a  state  of  facts  arising  altogether  after  his  death,  the 
plaintiffs  had  a  right  to  sue,  if,  indeed,  they  were  not  compellable 
to  sue,  in  their  own  capacity.  The  struggle  has  generally  been 
the  other  way,  in  attempts,  previously  to  the  recent  statute,  to 
assume  the  character  of  executor  where  it  was  not  warranted, 
in  order  to  elude  the  payment  of  costs  :  as  in  Ord  v.  Fenwick  (2), 
where  the  plaintiff  below  joined  a  count  on  promises  to  her  as 
executrix,  to  repay  money  paid  by  her  as  executrix  to  the  use 
of  the  defendant  below,  with  a  count  on  promises  to  her  testator 
for  money  paid  by  him  to  the  use  of  the  defendant  below :  and 
[•15]  it  was  asked  what  right  the  plaintiff  had  to  join  the  *claim  in 
her  capacity  of  executrix ;  no  one  doubting  she  could  sue  in  her 
natural  character. 

Here,  the  testator  entered  into  a  parol  contract  for  a  long 
lease,  which  was  so  far  carried  into  effect  that  money  was  lodged 
by  the  defendant  to  pay  part  of  the  consideration.  The  testator 
then  died,  and  the  Court  of  Chancery  refused  to  enforce  the 
contract  because  there  was  no  memorandum  in  writing ;  so  that, 
by  the  recital  of  the  lease,  it  is  declared  to  be  granted  on  the 
proposal  of  the  plaintiffs  thereinafter  mentioned  ;  that  is,  a  new 
and  distinct  proposal  after  the  death  of  the  testator.  The  pay- 
ment, therefore,  having  been  made  by  the  plaintiffs  after  the 

(1)  1  T.  R.  20.  (2)  3  East,  104. 
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testator's  death,  and  on  a  state  of  facts  arising  after  bis  death,  there     grissell 
is  no  reason  why  they  should  not  sue  in  their  natural  character,     hobikson. 

The  second  objection  is,  that  the  action  for  money  paid  does 
not  lie  against  the  defendant  under  the  circumstances ;  but  that 
the  plaintiffs  should  have  declared,  if  at  all,  on  the  special 
contract.  I  have  always  understood  the  distinction  as  to  the 
obligation  to  sue  on  the  special  contract  rather  than  on  the 
general  count  to  be,  that  where,  at  the  time  of  the  payment, 
any  thing  remains  to  be  done  under  the  contract,  of  which  the 
plaintiff  must  shew  performance,  the  action  should  be  on  the 
special  contract ;  but  where  all  has  been  done,  and  the  plaintiff 
has  only  to  prove  the  payment  of  the  money,  then  he  may  sue 
on  the  general  count ;  and  in  order  to  recover  on  that  count,  the 
plaintiff  must  shew  an  express  or  implied  assent  of  the  defendant 
to  the  payment  of  the  money,  or  that  it  was  paid  upon  compulsion 
for  the  use  of  the  defendant.  Here,  the  money  was  paid  by  the 
plaintiffs  to  Taylor,  their  attorney,  who  had  prepared  the  lease 
of  the  premises  demised  to  the  defendant.  The  evidence  shews 
that  it  is  the  custom  for  the  landlord's  attorney  to  draw  the 
lease,  and  that  it  is  paid  for  by  the  lessee.  That  being  the 
position  of  *the  parties,  in  what  way  could  a  special  contract  [  *16  ] 
be  stated,  which,  in  concise  expression,  would  not  shew  the 
money  to  have  been  paid  to  the  defendant's  use  ?  for  it  was . 
a  lease  which  the  defendant  was  ultimately  bound  to  pay  for, 
and  the  plaintiffs  were  compelled  to  pay  in  the  first  instance 
by  virtue  of  the  privity  between  them  and  Taylor. 

In  all  cases  where  one  of  two  joint  sureties  pays  money  which 
either  of  them  may  be  called  on  to  pay,  a  special  contract  by  the 
co-surety  to  repay  him  might  be  stated  in  an  extended  form ; 
but  in  a  compressed  shape,  the  moiety  is  money  paid  to  the 
use  of  the  co-surety.  So  here  the  money  was  paid  by  the 
plaintiffs,  who  were  liable  in  the  first  instance,  upon  an  implied 
engagement  in  the  defendant  to  repay  them,  because  he  was 
ultimately  liable*  Coupling  those  two  facts  together,  I  think 
this  action  is  properly  brought  on  the  count  for  money  paid. 

Park,  J. : 

The  first  question  is,  whether  this  action  should  have  been 
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GKI88ELL  brought  in  the  personal  or  representative  character  of  the 
Robinson,  plaintiffs.  The  money  was  paid  after  the  death  of  the  testator, 
and  though  an  agreement  for  the  lease  was  commenced  in  his 
lifetime,  yet  that  agreement  was  inoperative;  the  Court  of 
Chancery  refused  to  carry  it  into  effect,  and  the  whole  was 
settled  anew  after  his  death.  That  was  a  new  proposal,  on 
which  the  plaintiffs  had  a  right  to  sue  in  their  individual 
character,  and  the  case  falls  within  the  decision  in  Ord  v. 
Femvick.  The  other  question  has  been  ably  argued;  but  as 
the  plaintiffs  were  liable  to  their  own  attorney  in  first  instance, 
and  all  the  evidence  shews,  that,  according  to  the  custom,  the 
defendant  is  ultimately  bound  to  pay  for  the  lease,  he  must  be 
taken  to  have  impliedly  assented  to  the  payment  made  by  the 
plaintiffs,  and  the  action  lies  for  money  paid  to  his  use. 

[  17  ]        Gaseleb,  J. : 

The  case  has  been  so  fully  discussed,  that  I  shall  only  observe, 
that,  upon  all  contracts  for  work,  to  be  done  in  a  particular  way, 
or  at  particular  times,  or  for  goods  sold,  to  be  paid  for  or  delivered 
at  particular  times,  after  the  work  has  been  done  and  the  goods 
delivered,  the  plaintiff  may  resort  to  the  general  count  for  work 
and  labour,  or  for  goods  sold  and  delivered. 

Vauohan,  J. : 

There  was  no  binding  contract  for  a  lease  in  the  lifetime  of 
the  testator ;  the  contract,  though  inchoate  in  his  life,  was 
inoperative,  and  a  new  one  entered  into  by  the  plaintiffs,  in 
their  own  right.  The  action  therefore  is  properly  brought  by 
them  in  their  personal  character. 

As  to  the  objection  that  they  ought  to  have  declared  specially, 
— when  once  it  is  ascertained  that  the  defendant  is  ultimately 
liable  to  defray  the  expense  of  the  lease,  the  money  paid  by  the 
plaintiffs  is  paid  to  his  use. 

Ride  discharged. 
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CAMPION   V.  COLVIN  and  Others  (1).  i836. 

^   ^  May  21, 

(3  Biiig.  N.  C.  17—29;  S.  C.  3  Scott,  338;  2  Hodges,  116;  5  L.  J.  (N.  S.)  

C.  P.  317.)  [  17  ] 

Plaintiff,  a  ship  owner,  having  agreed  with  G.  hy  charter-party,  to 
convey  a  cargo  to  Calcutta,  and  to  deliver  a  return  cargo  at  the  East 
India  Docks  in  London,  for  a  freight  of  14/.  a  ton  on  the  ship's  tonnage; 
the  last  payment  thereof  to  be  made  by  bills  at  four  months,  on  the 
arrival  of  the  ship  in  the  Thames ;  G.  by  his  agents  put  goods  on  board 
at  Calcutta,  and  consigned  them  to  the  defendants,  who  were  aware  of 
the  existence  of  the  charter-party :  the  plaintiffs  captain  signed  a  bill 
of  lading,  according  to  which  freight  for  these  goods  was  expressed  to 
have  been  paid  by  bills  on  London :  Held,  that  notwithstanding  this  bill 
of  lading,  plaintiff  had,  even  as  against  defendants,  a  lien  on  these  goods 
for  the  hire  of  the  ship,  due  under  the  charter-party. 

This  was  a  feigned  issue,  directed  by  an  order  of  the  Court  of 
Chancery.  In  the  issue  it  was  recited,  that  "  certain  goods,  to 
wit,  511  bales  of  cotton  wool,  consigned  to  the  defendants,  had 
been  carried  and  conveyed  *in  and  on  board  of  a  certain  ship  or  [  'is  ] 
vessel  called  the  Hero,  whereof  the  plaintiff  and  others  were  owners, 
from  Calcutta  to  the  port  of  London  ;  *'  and  the  issue  was  to  try 
"  whether  the  said  plaintiff  and  his  said  co-owners  of  the  said  ship 
or  vessel  called  the  Hero,  or  any  of  them  had  a  lien  upon  the  said 
cotton  wool,  for  freight  beyond  the  amount  of  freight  payable  in 
respect  of  the  carriage  of  the  said  cotton  wool,  upon  the  said 
voyage."  The  jury  found  for  the  plaintiff,  viz.  the  aflfirmative  of 
that  issue,  subject  to  the  opinion  of  the  Court  on  the  following  case : 

In  the  year  1816,  and  from  thence  until  after  the  completion  of 
the  voyage  hereinafter  mentioned,  the  plaintiff  and  others  were 
owners  of  the  said  ship  called  the  Hero  of  London,  and  a  charter- 
party  with  a  memorandum  thereto  was  then  entered  into  between 
the  plaintiff  and  one  John  Burton  Gooch,  then  a  merchant 
carrying  on  business  in  the  city  of  London,  for  a  voyage  from 
London  to  Madeira,  Madras,  and  Calcutta,  and  back  to  London ; 
by  which  it  was  witnessed,  that  the  owners,  for  the  considerations 
therein  mentioned,  covenanted  with  the  freighter,  that  the  ship, 
being  then  tight,  staunch,  &c.,  the  commander  should  immediately 
take  on  board  the  ship,  in  the  port  of  London,  from  the  freighter, 
all  such  goods  as  he  might  think  fit  to  load,  reserving  sufficient 
room  m  the  forecastle  and  half-deck  of  the  ship  for  the  stowage 

(1)  N^i6h  V.  arahain  (18o7)  8  E.  &  B.  505. 
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Campion  of  the  provisions  and  cables,  the  cargo  not  exceeding  what  she  could 
CoLviN.  reasonably  carry  beyond  her  stores,  tackle,  &c. ;  and  that,  having 
received  the  same  on  board,  the  ship  should  proceed  to  Madeira, 
where  she  was  to  receive  from  the  freighter's  agents  such  other 
goods  as  they  might  think  fit  to  load,  and  then  proceed  to  Madras 
and  Calcutta,  and  there  deliver  the  outward  cargo,  and  after 
being  refitted,  should  receive  on  board  all  such  lawful  goods  as 
the  freighter's  agents  might  think  fit  to  load,  and  should  then 
[  •IS  ]  proceed  *to  London,  and  there,  after  immediate  notice  to  the 
freighter  of  her  arrival  at  the  port  of  London,  and  readiness  to 
deliver  the  cargo,  deliver  her  homeward  cargo,  agreeably  to  bills 
of  lading,  and  so  complete  the  voyage. 

The  charter-party  contained  the  usual  covenants,  specifying 
the  number  of  lay  days,  and  stipulating  that  the  ship  should 
take  her  regular  turn  in  the  East  India  Docks  in  London  for  the 
purpose  of  delivering  her  cargo ;  that  the  freighter  should  pay  to 
the  owner  a  given  sum  for  every  passenger  carried  in  the  ship ; 
that  all  the  cabins  of  the  ship,  except  one  for  the  use  of 
the  captain,  should  be  at  the  disposal,  and  for  the  benefit  of 
the  freighter  ;  and  that  a  supercargo,  to  be  appointed  by  the 
freighter,  should  be  conveyed  out  and  home,  and  be  found  and 
provided  with  the  ship's  provisions.  The  charter-party  then 
set  out  covenants  from  the  freighter  to  load  the  ship  at  London, 
Madeira,  and  Madras,  within  the  lay  days,  &c. ;  and  then  to  pay  to 
the  owner  for  the  freight  or  hire  of  the  ship  for  the  voyage,  at  and 
after  the  rate  of  14/.  sterling  per  ton  upon  the  ship's  registered 
tonnage,  and  2/.  10«.  per  cent,  primage  on  the  amount  of  the 
freight,  in  lieu  of  port  and  pilotage  charges ;  and  that  the  freight 
and  primage  should  be  paid  as  follows;  viz.,  500/.  in  cash  at 
the  expiration  of  six  months  from  the  date  of  the  charter-j^arty ; 
a  moiety  of  the  remainder  by  bills  at  two  months  after  date 
from  the  day  on  which  the  ship  should  arrive  in  the  Thames 
on  her  return  from  her  homeward  voyage  ;  and  the  residue  by 
bills  at  four  months'  date  from  the  same  period.  There  was 
then  a  covenant  with  respect  to  demurrage,  and  also  a  memo- 
randum that  the  freighter  should  have  liberty  to  appoint 
one  James  Gooch  Thompson  to  proceed  out  and  home  in  the 
ship,  and  not  only  to  act  as  supercargo,  but  to  take  upon  him 
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the  authority  of  the  captain  in  the  stowage  of  the  cargo,  which      Campion 

J* 
was  to  ♦be  done   under  the  entire  direction  of  James  Gooch      oolvin. 

Thompson  ;  but  he  was  nofc  in  any  other  particular  to  interfere        L  *^^  1 

with  the  duties  of  the  captain  oi  the  ship. 

The  defendants  and  Messrs.  Colvin  &  Co.  of  Calcutta,  at  the 
time  of  the  sailing  of  the  vessel,  and  of  her  arrival  at  Calcutta, 
were  cognizant  of  the  said  charter-party. 

The  said  ship  under  the  said  charter-party,  with  a  captain 
and  crew  appointed  and  paid  by  the  owners,  in  or  about  the 
month  of  January,  1817,  sailed  on  her  said  voyage  with  a  cargo 
of  merchandise  belonging  to  the  said  J.  B.  Gooch,  which  had 
been  shipped  on  board  thereof  by  the  said  J.  B.  Gooch.  The 
cargo  was  invoiced  at  11,422/.  14s.  Messrs.  Bazett,  Farquhar, 
Crawford  &  Co.  of  London,  of  which  firm  defendants  were  sur- 
viving partners,  advanced  to  J.  B.  Gooch  divers  large  sums  of 
money  to  enable  him  to  purchase  his  outward  cargo,  and  the 
same  was  consigned  by  J.  B.  Gooch  to  Messrs.  Colvin  &  Co., 
then  merchants  of  Calcutta,  as  his  agents,  and  was  by  Messrs. 
Colvin  &  Co.,  as  agents  of  J.  B.  Gooch,  received  from  on  board 
the  said  ship  at  Calcutta,  who  disposed  of  the  same  for  and  on 
account  of  said  J.  B.  Gooch,  the  said  Messrs.  Colvin  &  Co.  of 
Calcutta  being  at  the  same  time  the  general  agents  and  corre- 
spondents of  the  defendants,  and  Bazett,  since  deceased,  and 
David  Colvin,  one  of  the  defendants,  being  at  the  time  of  making 
of  the  said  charter-party  and  arrival  of  the  ship  in  London, 
partner,  as  well  in  the  house  of  Bazett  &  Co.  of  London,  as  of 
Colvin  &  Co.  of  Calcutta.  Messrs.  Colvin  &  Co.,  according  to 
the  direction  of  J.  B.  Gooch,  put  up  the  ship  as  a  general  ship 
at  Calcutta,  and  succeeded  in  obtaining  several  shipments  on 
freight;  but  not  being  able  to  fill  the  ship  on  advantageous 
terms,  they  purchased  the  511  bales  of  cotton  wool  in  the  issue 
mentioned  with  advances  made  ♦by  them  on  account  of  the  said  [  *2i  ] 
J.  B.  Gooch,  they,  Colvin  &  Co.  having  the  outward  cargo  at 
that  time  in  their  possession. 

Price,  the  master  or  commander  of  the  said  ship  Hero,  signed 
the  following  bill  of  lading  for  those  and  other  goods :  "  Shipped, 
by  the  grace  of  God,  in  good  order  and  well  conditioned,  by 
Messrs.  Colvin,  Bazett,  cS:  Co.,  in  and  upon  the  good  ship  the 
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STJiNLBY  and  the  lean-to.  The  only  question  therefore  is  whether  the 
TowQooD.  damages  are  too  large:  but,  after  the  testimony  of  the  defen- 
dants' own  witnesses,  how  are  we  to  say  there  ought  not  to  be  a 
verdict  for  the  plaintiff?  The  case  must  have  been  left  to  the 
jury  only  as  to  the  amount  of  damages ;  and  if  so,  we  ought  not 
to  interfere  with  a  verdict  for  only  14Z.  108.  If  the  learned 
Baron  said  it  made  no  difference  whether  the  house  was  new  or 
[  *io  ]  old,  at  the  time  of  the  demise,  I  *should  not  go  that  length ;  but 
as  it  appears,  according  to  the  defendants'  own  witnesses,  that 
there  was  some  want  of  repair,  this  rule  must  be  discharged. 

Gaselee,   J.,  not   having   heard  the    entire  case,   gave   no 
opinion.  ^But 

Pabk,  J.  and  Vaughan,  J.  concurring  with  the  Chief  Justice, 

the  rule  was 

DUcharged. 


1836.  GRISSELL  AND  Another  v.  ROBINSON. 

.Vay26.        (3  Bing.  N.  C.  10—17  ;  S.  C.  3  Scott,  329 ;  2  Hodges,  138;  5  L.  J.  (N.  S.) 
[10]  C.  P.  313.) 

P.  orally  agreed  to  grant  defendant  a  lease  for  sixty  years :  defeudant 
paid  part  of  the  consideration,  but  P.  died  before  the  contract  was 
carried  into  effect.  Plaintiffs,  P.'s  executors,  then  granted  the  lease, 
which  recited  that  P.'s  agreement  had  been  treated  as  void  by  the  Court 
of  Chancery,  and  that  the  lease  was  granted  piuvuant  to  a  proposal  of 
plaintiffs  thereinafter  mentioned. 

Plaintiffs  having  paid  their  own  attorney  his  charges  for  drawing  this 
lease,  held,  that  they  were  entitled  to  sue  defendant  for  money  paid,  and 
that,  in  their  own  right. 

This  was  an  action  to  recover  money  alleged  to  have  been 
paid  by  the  plaintiffs  to  the  use  of  the  defendant,  under  the 
following  circumstances : 

In  May,  1830,  Peto  agreed  orally,  in  consideration  of  450Z.,  to 
grant  the  defendant  a  lease  of  certain  premises  for  sixty  years ; 
and  the  defendant  lodged  800Z.,  parcel  of  the  consideration 
money,  in  the  hands  of  a  mutual  agent,  till  Peto's  title  should 
be  made  out. 

In  September,  1830,  before  this  agreement  was  carried  into 
effect,  Peto  died,  leaving  the  plaintiffs  his  executors,  who  applied 


VOL.  xLiii.]         1836.     C.  P.     3  BING.  N.  C.  10—11.  575 

to  the  Court  of  Chancery  to  compel  a  specific  performance  of      Grissell 
the  agreement.  Robinbon. 

That  Court  however  refused  to  interfere,  on  the  ground 
that  the  agreement,  being  oral,  was  void  by  the  Statute  of 
Frauds. 

Ultimately,  the  plaintiffs  agreed  to  grant  the  defendant  a 
lease  on  the  terms  proposed  by  their  testator ;  and  a  lease  was 
accordingly  drawn  by  Taylor,  the  plaintiffs'  *attorney,  which  [  *i»  ] 
recited  the  agreement  with  Peto ;  his  death ;  the  application  to 
the  Court  of  Chancery ;  the  refusal  of  that  Court  to  act  on  Peto's 
agreement ;  and  that  the  lease  was  thereupon  granted,  pursuant 
to  a  proposal  by  the  plaintiffs  as  thereinafter  mentioned. 

This  lease  was  approved  by  the  defendant's  attorney,  and  a 
counterpart  was  executed  by  the  defendant  in  June,  1835 ;  but 
the  lease  remained  in  the  hands  of  Taylor,  because  the  defendant 
had  not  paid  150i,,  the  residue  of  the  consideration. 

By  order  of  the  Court  of  Chancery  Taylor  was  paid  for 
drawing  the  lease,  out  of  a  fund  in  that  Court  belonging  to  the 
plaintiffs;  and  the  defendant  refusing  to  reimburse  them,  this 
action  was  brought  to  compel  him. 

At  the  trial,  three  witnesses  proved  that,  upon  granting  a 
lease,  it  is  the  custom  for  the  lessor's  attorney  to  prepare  the 
lease  at  the  expense  of  the  lessee ;  and  a  verdict  having  been 
given  for  the  plaintiffs, 

Talfhurd,  Serjt.  obtained  a  rule  nisi  to  set  it  aside,  and  enter 
a  nonsuit  instead,  on  the  ground  that  the  plaintiffs  ought  to  have 
sued  as  executors,  and  not  in  their  own  right,  the  payment 
having  been  made  for  a  lease,  the  agreement  for  which  origi- 
nated with  the  testator :  Aspiuall  v.  Wake  (i).  There,  the 
plaintiffs,  executors  of  A.,  continued  to  carry  on  his  business, 
and  drew  bills,  as  executors,  for  goods  which  they  sold  to  the 
defendants :  the  defendants  having  accepted  sundry  such  bills,  it 
was  held,  that  the  plaintiffs  might  properly  sue  as  executors  for 
the  price  of  the  goods.  A  further  ground  for  the  rule  was,  that, 
at  all  events,  the  plaintiffs  could  not  recover  on  the  common 
count  for  money  paid,  but  should  have  declared  specially  on  the 

(1)  10  Bing.  51. 
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GRIB8ELL     custom  Under  which  a  lessee  is  called  on  to  pay  for  a  lease 
Robinson,     drawn  by  the  attorney  of  the  lessor. 

[  12  ]  Thesiger  and  W.  H.  Watson  shewed  cause : 

The  agreement  by  the  testator  to  grant  a  lease  for  more  than 
three  years,  being  oral,  was  void  by  the  Statute  of  Frauds. 
Accordingly,  the  Court  of  Chancery  refused  to  enforce  it,  and 
that  fact  is  recited  in  the  lease  granted  by  the  plaintiffs.  The 
lease  therefore  originated  with  them,  and  not  with  the  testator, 
and  they  were  entitled  to  sue  in  their  own  right.  In  Brassington 
V.  Ault  (1),  where  three  executors  ordered  goods  to  be  sold  as 
the  goods  of  their  testator,  and  afterwards  sued  for  the  amount 
without  styling  themselves  executors,  and  without  joining  a 
fourth  executor  who  was  named  in  the  will,  it  was  held  that 
they  might  recover.  AspinaU  v.  Wake  only  shews  that  the 
plaintiffs  inight  have  sued  in  their  representative  capacity ;  not 
that  under  circumstances  like  the  present  they  are  precluded 
from  suing  in  their  own  right.  And  the  count  for  money  paid 
is  proper  in  this  case.  Wherever  a  party  has  been  compelled  to 
pay  money,  for  which  another  is  ultimately  liable,  the  party  so 
liable  may  be  sued  for  money  paid  to  his  use:  Exall  v.  Par- 
tridge (2) ;  Brown  v.  Hodgson  (3) ;  Dawson  v.  Linton  (4).  Here, 
the  plaintiffs,  from  the  privity  between  them  and  Taylor,  were 
compelled  to  pay  Taylor  in  default  of  the  defendant,  but  the 
defendant  was  ultimately  liable.  In  Rigby  v.  Daykin  (3),  where 
a  proposed  borrower  being  desirous  of  raising  a  sum  of  money 
upon  mortgage,  employed  an  attorney  for  the  purpose,  who 
applied  to  A.,  an  attorney,  telling  him  at  the  same  time  the 
name  of  his  principal,  and  A.  agreed  to  advance  the  money  on 
behalf  of  a  client,  but  ultimately  the  negociation  failed  from  a 
defect  of  title,  it  was  held,  that  A.  could  not  maintain  an  action 
against  the  proposed  borrower  for  his  fees,  although  it  was 
[  *13  ]  proved  to  be  the  practice  for  the  proposed  *borrower  to  pay 
the  expenses  of  the  proposed  lender;  the  course  being  for  the 
attorney  for  the  latter  to  send  his  bill  to  the  attorney  of  the 

(1)  27  B.  R.  581  (2  Bing.  177).       (4)  5  B.  &  Aid.  521. 

(2)  4  B.  B.  656  (8  T.  B.  308).        (5)  31  B.  B.  554  (2  Y.  &  J.  83). 

(3)  4  Taunt.  189. 
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former,  who,  if  the  bill  were  reasonable,  recommended  his  client  Gribskll 
to  pay  it.  But  the  case  only  establishes,  that  in  circumstances  robinsox. 
like  the  present,  Taylor  could  not  sue  the  defendant ;  not  that 
the  plaintiffs,  when  they  have  paid  Taylor,  are  precluded  from 
suing  the  defendant  for  a  charge  which  he  ought  to  have  defrayed, 
though  he  might  not  be  immediately  responsible  to  Taylor. 
Again,  in  Spencer  v.  Parry  (i),  where  a  tenant  agreed  with  his 
landlord  to  pay  the  rent,  clear  of  all  rates  and  taxes,  and  after 
occupying  the  premises  for  some  time,  quitted  them,  leaving 
poor  rates  and  land  tax  unpaid ;  the  receiver  of  the  rents  was 
compelled  to  pay  the  rates,  under  a  local  Act,  and  the  succeeding 
tenant  the  land  tax ;  which  rates  and  land  tax  were  repaid  to 
them  by  the  landlord ;  it  was  held,  that  the  landlord's  remedy 
was  on  the  special  agreement,  and  that  he  could  not  recover 
those  sums  from  the  first  tenant  as  money  paid  to  that 
tenant's  use. 

But  there,  the  landlord  was  not  liable  to  pay  the  rates  at  all, 
except  under  the  special  agreement;  unless,  therefore,  he  sued 
on  that  agreement,  he  had  no  claim  at  all.  The  case  was  the 
same  in  Adams  v.  Dansey  (2).  Here,  by  the  general  practice,  the 
defendant  ought  to  have  paid  for  the  lease;  and  the  contract 
having  been  executed,  the  proper  course  was  to  declare  for 
money  paid  to  the  defendant's  use. 

Talfourd,  contra  : 

The  first  question  is  with  whom  the  contract  to  grant  a  lease 
originated :  if  it  originated  with  the  testator,  as  the  recital  to 
the  lease  alleges,  the  plaintiff  ought  to  have  sued  in  the  capacity 
of  executors. 

At  all  events  they  should  have  declared  specially  on  the 
custom.  Either  the  defendant  was  liable  to  pay  *Taylor  or  [  •H  j 
not.  If  he  was  liable,  the  plaintiffs  could  not,  without  his 
consent,  substitute  themselves  as  his  creditors  in  the  place  of 
Taylor.  If  he  was  not  liable,  the  plaintiffs  can  have  no  claim 
on  him  except  by  virtue  of  the  special  contract.  At  all  events 
the  action  is  premature  as  long  as  the  lease  is  withheld.  And 
the  evidence  as  to  the  custom  only  shews,  that  the  expense  of 
(1)  3  Ad.  &  El.  331 ;  4  N.  &  M.  770.  (2)  31  B.  R.  480  (6  Bing.  506). 
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1836.        GEORGE   SMITH  v.  JAMES   SMITH,  Administrator 
'—  *  OF  James   Smith. 

!^  ^^  ]  (3  Bing.  N.  0.  29—33  ;  S.  C.  3  Scott,  352  ;  2  Hodges,  130 ;  5  L.  J.  (N.  8.) 

C.  P.  305.) 

In  trover  for  a  watch,  defendant  pleaded  that  it  was  not  the  property 
of  the  plaintiff,  and  pi-oved  that  it  had  been  in  defendant's  possession  for 
four  years  previous  to  the  death  of  a  former  owner ;  but  having  also  put 
in  evidence  letters  of  administration  granted  to  him  of  the  effects  of  the 
former  owner  :  Held,  that  the  declarations  of  that  owner  were  evidence 
against  him. 

Trover  for  a  watch. 

Plea,  that  the  watch  was  not  the  property  of  the  plaintiff ; 
upon  which  issue  was  joined. 

At  the  trial  before  Yaughan,  J.,  it  appeared  that  the  watch  in 
question  had  originally  belonged  to  the  intestate,  who  was  the 
father  of  the  plaintiff  and  defendant,  and  died  in  1833. 

The  plaintiff  proved,  that  in  1824  the  intestate  had  given  him 
the  watch  ;  but  one  of  the  plaintiff's  witnesses  disclosed,  on  cross- 
[  •30  ]  examination,  a  declaration  by  the  *intestate,  in  the  presence  of 
the  plaintiff,  that  the  plaintiff  had  taken  the  watch  out  of  the 
intestate's  strong  box  without  permission,  and  that  the  intestate 
had,  therefore,  given  the  watch  to  the  defendant. 

Thereupon,  the  plaintiff  offered  evidence  of  other  declarations 
by  the  intestate  as  to  the  circumstances  under  which  the  watch 
came  into  the  plaintiff's  hands ;  but  this  evidence  was  rejected. 

The  defendant  then  proved  that  he  had  been  in  possession  of 
the  watch  for  four  years  previously  to  the  death  of  the  intestate  ; 
and  concluded  his  case  by  putting  in  the  letters  of  administration 
granted  to  him  of  the  intestate's  effects. 

The  plaintiff's  counsel  then  proposed  to  give  in  evidence  decla- 
rations of  the  intestate  as  to  the  gift  to  the  plaintiff.  This 
evidence,  however,  was  rejected  ;  and  a  verdict  being  found  for 
the  defendant, 

Bompas^  Serjt.  moved  to  set  it  aside,  on  the  ground  that  the 
declarations  of  the  intestate  were  evidence  against  the  defendant, 
who,  from  his  putting  in  the  letters  of  administration,  must  be 
deemed  to  claim  as  administrator,  as  well  as  in  virtue  of  his  four 
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years*  possession.      In  Ivat  v.  Finch  (i)  it  was  held,  that,  upon        Smith 
an  issue  between  A.  and  B.,  whether  G.  died  possessed  of  certain       smVth. 
property,  evidence  might  be  given  of  declarations  made  by  C. 
that  she  had  assigned  the  property  to  A.     A  rule  nisi  having 
been  granted, 

Byles  shewed  cause : 

On  the  plea  of  no  property  in  the  plaintiff,  the  defendant 
stands  on  his  four  years'  possession,  not  on  the  letters  of 
administration ;  and  it  was  for  the  plaintiff  to  establish  a 
better  title.  The  declarations,  therefore,  were  not  admissible 
as  the  declarations  *of  a  party  under  whom  the  defendant  [  *3i  ] 
claimed.  But  even  if  the  defendant  be  taken  to  claim  as  adminis- 
trator, the  declarations  were  inadmissible  as  having  been  made 
when  the  intestate  was  not  in  possession  of  the  watch.  In 
Pocock  V.  Billings  (2),  it  was  held,  that  declarations  of  a  former 
holder  of  a  bill  of  exchange,  made  during  his  possession,  were 
evidence  against  a  subsequent  indorsee ;  and  Best,  Ch.  J.  said 
he  ''likened  the  case  to  that  of  declarations  made  by  the  owner 
of  an  estate  during  his  possession." 

Nor  can  the  evidence  be  received  as  the  declaration  of  a 
deceased  person,  made  against  his  own  interest :  the  transfer 
to  the  intestate's  son,  being  in  diminution  of  the  expense  of 
maintenance,  was  not  against  the  intestate's  interest ;  the  pro- 
perty was  still  in  the  family.  If  he  were  still  alive,  he  could 
not  by  his  own  declarations  make  evidence  for  himself ;  and,  on 
the  same  principle,  he  cannot  make  it  for  his  representative.  In 
Woolway  v.  Rowe  (3),  the  declarations  of  a  former  owner  of  the 
property  in  dispute  were  received  notwithstanding  he  was  still 
alive ;  that,  however,  was  only  on  the  ground  of  identity  of 
interest  with  the  party  in  the  cause.  But  in  Glyn  v.  Bank  of 
England  (4),  vrhere  a  bill  was  brought  by  executors,  on  a  loss 
of  notes  described  in  a  list  in  the  testator's  own  handwriting, 
the  list  was  not  admitted  as  evidence  of  the  property  in  a  court 
of  equity,  but  left  to  a  court  of  law,  although  the  rule  of  evidence 
there  was  the  same  as  at  law.     And  in  Rex  v.  Debenhajn{o), 

(1)  9  B.  R.  716  (1  Taunt.  141).  (4)  2  Ves.  43. 

(2)  Ry.  &  Moo.  127.  (5)  20  R.   R.   401   (2  B.   &  Aid. 

(3)  40R.R.264(1  A.&E.  114^.  185). 
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Smith  where,  on  an  appeal,  the  respondents,  in  order  to  prove  the  fact 
Smith.  ^^  ^^e  delivery  to  them  of  a  certificate  given  by  the  appellants, 
acknowledging  the  pauper  to  be  their  settled  inhabitant,  pro- 
duced an  old  book  from  their  own  parish  chest,  in  which  was 
[  *'^2  ]  an  entry  of  that  fact  in  the  handwriting  of  a  *former  parish 
officer,  it  was  held,  that  such  evidence  was  inadmissible.  So  in 
Bernasconi  v.  Farebrother  (i),  assignees  were  not  allowed  to  avail 
themselves  of  the  declaration  of  the  bankrupt  under  whom  they 
claimed.  Further,  declarations  of  a  deceased  person,  admitted 
as  made  against  his  own  interest,  must,  in  order  to  their 
reception,  be  made  in  the  course  of  a  business  in  hand,  and 
not  dropped  loosely  and  spontaneously :  1  Stark.  Evid.  297. 

Ivat  V.  Finch  is  distinguishable  on  the  ground  that  the  party 
was  bound  to  justify  under  the  deceased,  and  could  make  no 
case  in  any  other  way. 

Bompas,  Serjt.,  and  Chandless,  in  support  of  the  rule,  relied 
on  Ivat  V.  Finch,  contending  that  after  the  defendant  had  put 
in  the  letters  of  administration  he  must  be  taken  to  claim  as 
administrator ;  and,  as  to  the  time  of  the  alleged  declarations, 
referred  to  Davies  v.  Pierce  (2),  and  Roe  d.  Brune  v.  Hawlingsis), 
where  Lord  Ellenborough  said,  *'  There  are  several  instances  in 
the  books  where  the  declaration  of  a  person  having  knowledge  of 
a  fact,  and  no  interest  to  falsify  it,  has  been  admitted  as  evidence 
of  it  after  his  death.  Thus,  the  written  memorandum  of  a  father 
as  to  the  time  when  his  child  was  bom,  has  been  received  to 
prove  when  the  infant  would  come  of  age,  and  that  he  was  in 
fact  under  age  at  the  time  of  making  his  will.  And  yet  the  most 
that  can  be  said  for  such  evidence  is  the  peculiar  means  of  know- 
ledge of  the  fact  by  the  father,  and  the  absence  of  all  interest  in 
him  at  the  time  of  the  memorandum  or  declaration  made  to 
falsify  the  truth  in  respect  of  it." 

TiNDAL,  Ch.  J. : 

The  opinion  I  form  arises  from  the  exact  position  of  the  cause 
[  •s.s  ]       at  the  time  it  went  to  the  *jury.     It  is  true  the  issue  was  nega- 
tive, that  the  plaintiff  had  no  property  in  the  watch ;  but  that 

(1)  3  B.  &  Ad.  372.  (3)  8  R.  E.  G32  (7  East,  279). 

(2)  1  E.  R.  419  (2  T.  R.  53). 
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issue  might  be  decided  by  an  affirmative  inconsistent  with  the  smith 
negative,  which  indeed  would  be  the  most  satisfactory  proof.  smith. 
When  the  defendant's  case  was  just  closed,  the  letters  of  adminis- 
tration to  him  were  put  in  evidence.  It  might  be  thought  from 
his  offering  that  evidence  that  he  claimed  as  administrator ;  it 
was  open  to  the  jury  to  draw  such  an  inference ;  and  in  answer 
to  that  evidence  it  was  open  to  the  plaintiff  to  shew  what  the 
intestate  had  said  on  the  subject  of  the  matter  in  contest. 
Strictly  speaking,  the  defendant  claims  under  him ;  the  case, 
therefore,  is  stronger  for  the  admission  of  the  evidence  than 
Ivat  V.  Finch.  I  think,  therefore,  the  rule  for  a  new  trial 
should  be  made  absolute. 

Park,  J. : 

I  should  have  acted  as  the  learned  Judge  at  the  outset ;  but 
when  the  letters  of  administration  were  put  in,  the  defendant 
seemed  to  claim  in  right  of  the  intestate,  and  the  plaintiff  had  a 
right  to  give  in  evidence  the  intestate's  declarations. 

Gaselee,  J.  and  Vauohan,  J.  concurred. 

Rule  ahsolute. 


The    wardens    and    COMMONALTY    of    the  »83«. 

MYSTERY  OF  GROCERS  v.  DONNE  (I).  '^—' 

(8  Bing.  N.  C.  :H— 14  ;   S.  C.  3  Scott,  356  ;   2  Hodges.  120 ;   5  L.  J.  (N.  S.)  ^  ^*  ^ 

C.  P.  307.) 

An  arbitrator  found  that  Commissioners  of  Sewers  had,  by  tunnelling, 
constructed  a  sewer  fit  and  proper  to  be  made,  in  a  workmanlike,  skilful, 
and  proper  manner  in  all  respects ;  but  that  the  probability  of  damage 
accruing  would  have  been  in  some  degree  less  if  the  sewer  had  been 
made  by  open  cutting  instead  of  tunnelling ; 

Held,  that  the  Commissioners  were  not  responsible  for  an  injury' to  an 
adjoining  building,  occasioned  by  the  tunnelling. 

This  action  was  brought  by  the  Grocers'  Company  against  the 
defendant,  as  clerk  of  the  Commissioners  of  Sewers,  under  the 
forty-second  section  of  4  Geo.  IV.  c.  114,  to  recover  damages  for 
the  injury  occasioned  to  a  house  belonging  to  the  plaintiffs,  and 
occupied  by  Mr.  Bickneli,  their  clerk,  bordering  upon  Princes 
Street.     The  house,  as  was  alleged,  settled  and  sank,  and  was 

(1)  Hammond  v.  St.  Pancras  Ve8tn/{ISU)  L.  E.  9  C.  P.  316 ;  43  L.  J.  C.  V.  lo7. 
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cracked  and  damaged  in  various  places,  in  consequence  of  the 
foundations  being  disturbed  and  drawn  from  under  it  by  the 
works  connected  with  the  construction  of  a  sewer  along  Princes 
Street.  The  mode  of  construction  adopted  was  by  a  tunnel 
carried  along  the  street  at  a  depth  of  thirty  feet  from  the 
surface,  and  contiguous  to  the  foundation  of  the  plaintiffs' 
house;  and  it  was  alleged,  that  the  excavation  for  the  tunnel 
caused  a  subsidence  of  the  soil,  which  affected  the  foundation. 

The  declaration  stated,  that  before  and  at  the  time  of  the 
committing  of  the  grievances  hereinafter  mentioned,  plaintiffs 
were  lawfully  possessed  of  and  in  a  certain  ancient  messuage 
and  premises  situate  and  being  in  the  parish  of  St.  Mildred  the 
Virgin,  in  the  city  of  London,  which  said  messuage  was  then 
used  by  plaintiffs  for  the  occupation  of  a  certain  servant  of 
plaintiffs;  yet  said  Commissioners  of  Sewers  of  the  city  of 
London  and  liberties  thereof,  well  knowing  the  premises,  but 
wrongfully  and  injuriously  intending  to  injure  plaintiffs  in 
respect  of  their  said  ancient  messuage  and  premises  with  the 
appurtenances  as  aforesaid,  to  wit,  on  the  7th  of  August,  1834, 
wrongfully  and  injuriously  did  make,  cut,  and  dig  a  certain 
shaft,  sewer,  gutter,  and  ditch  *near  unto  said  ancient  messuage 
and  premises  so  in  possession  of  plaintiffs  as  aforesaid,  and  did 
unskilfully,  wrongfully,  and  improperly,  make,  cut,  and  dig  said 
shaft,  sewer,  gutter,  and  ditch,  so  being  near  unto  said  ancient 
messuage  and  premises  of  plaintiffs  as  aforesaid,  and  did  also 
make,  cut,  and  dig  said  shaft,  gutter,  sewer,  and  ditch  without 
shoring  up,  propping,  or  duly  securing  said  messuage  and 
premises,  or  the  earth  and  subsoil  supporting  the  walls  of  said 
ancient  messuage  and  premises  of  plaintiffs  as  aforesaid,  in 
order  to  prevent  same  from  being  injured  by  said  making, 
cutting,  and  digging  of  said  shaft,  sewer,  gutter,  and  ditch  as 
aforesaid ;  and  without  giving  due  notice  to  plaintiffs  of  the 
intention  of  them,  the  said  Commissioners,  to  dig,  make,  and 
cut  said  shaft,  sewer,  gutter,  and  ditch,  so  as  to  enable  plaintiffs 
to  shore  and  prop  up  their  said  ancient  messuage  and  premises  : 
by  means  of  which  several  premises,  said  ancient  messuage  and 
premises  of  plaintiffs,  became  and  were,  and  still  are  greatly 
injured  and  weakened,  and  the  walls,  partitions,  ceilings,  floors. 
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and  other  parts  of  said  ancient  messuage  and  premises  of         Thk 

O  ROGERS* 

plaintiffs  were  damaged,  so  that  said  messuage  of  plaintiffs  company 
had  become  and  was  dangerous  to  live  and  reside  in;  and  dotJnes. 
plaintiffs,  from  the  time  of  committing  the  aforesaid  grievances, 
hitherto,  had  been  and  were  hindered  and  prevented  from 
enjoying  their  said  ancient  messuage  and  premises  in  so  ample 
and  beneficial  a  manner  as  they  might  and  otherwise  would 
and  ought  to  have  done  ;  and  had  been  obliged  to  expend  divers 
sums  of  money,  amounting  to  the  sum  of  500Z.,  in  and  about  the 
obtaining  another  residence  for  said  servant  of  plaintiffs,  and  in 
and  about  removing  divers  articles  of  furniture,  and  other  goods 
and  chattels  from  and  out  of  their  said  ancient  messuage ;  and 
by  means  of  the  said  several  premises,  said  messuage  and 
premises  had  been  and  were  much  injured  and  *lessened  in  [  *36  ] 
value,  and  thereby  the  same  had  become  and  were  of  no  use  or 
value  to  plaintiffs;  and  plaintiffs,  by  means  of  the  premises, 
were  injured  and  damnified  to  a  large  amount. 

Plea,  not  guilty. 

The  cause  having  been  referred  to  arbitration  under  an  order 
of  Nisi  Prius,  the  arbitrator  found,  that  the  defendant  was  clerk 
to  the  Commissioners  of  Sewers  of  the  city  of  London  and 
liberties  thereof,  and  that  a  deep  sewer  had  been  lately  made 
by  order  and  under  the  directions  of  the  said  Commissioners,  in 
Princes  Street  in  the  said  city,  and  within  the  jurisdiction  of  the 
said  Commissioners,  near  to  the  dwelling-house  of  the  plaintiffs 
in  the  declaration  in  this  cause  mentioned.  That  Princes  Street 
was  a  narrow  street ;  and  that  there  were,  in  most  parts  of  it, 
heavy  buildings  on  one  or  other  of  the  sides,  and  in  some  places 
on  both  sides  of  the  street,  one  of  which  was  the  said  house  of 
the  plaintiffs.  That  there  were  two  modes  of  making  a  sewer 
practised  in  the  city  of  London :  the  one  by  what  is  called 
tunnelling,  and  the  other  by  what  is  called  open  cutting.  That 
in  Princes  Street,  as  in  most  other  narrow  streets,  with  heavy 
buildings  adjoining  on  them,  a  deep  sewer  could  not  be  made 
either  by  the  one  method  or  the  other  without  risk  of  damage 
to  the  adjoining  buildings.  That  the  amount  of  risk  varied 
according  to  the  nature  of  the  soil ;  that  the  soil  of  Princes 
Street  was  of  a  kind  to  make  the  risk  considerable ;  and  that 
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the  nature  of  the  soil  was  known,  or  might,  b}^  clue  enquiry 
and  proper  experiments,  have  been  known  to  the  said  Commis- 
sioners before  the  making  of  the  sewer.  That  the  probability 
of  damage  accruing  was  in  some  degree  less  where  the  sewer 
was  made  by  open  cutting,  than  by  tunnelling.  That  the 
sewer  in  this  case  was  made  by  the  mode  of  tunnelling.  That 
the  Commissioners,  in  directing  the  sewer  to  be  made,  and  in 
the  making  of  it,  *were  acting  borid  Jide  in  the  honest  discharge 
of  their  duty  as  Commissioners ;  and  that  the  sewer  was  fit  and 
proper  to  be  made  for  the  convenient  drainage  of  the  city  of 
London,  and  was  made  in  a  workmanlike,  skilful,  and  proper 
manner  in  all  respects,  provided  that  the  Commissioners  were 
justified  in  making  the  sewer  by  the  mode  of  tunnelling.  That 
in  consequence  of  the  making  of  the  sewer,  the  house  of  the 
plamtiflfs  was  damaged  to  the  amount  of  400Z.  Upon  the  whole 
matter,  therefore,  the  arbitrator  found,  that  if  the  Commissioners 
were  authorised  to  make  the  sewer  by  the  mode  of  tunnelling, 
the  verdict  ought  to  be  for  the  defendant.  But  if  the  Commis- 
sioners were  bound  to  pursue  the  mode  which  afforded  the 
utmost  possible  chance  of  preventing  damage  to  the  adjoining 
buildings,  the  verdict  ought  to  be  for  the  plaintiflFs,  to  the 
amount  of  400Z.  And  thereupon  the  arbitrator  awarded  that 
the  verdict  which  had  been  taken  for  the  plaintiffs  should 
stand,  if  the  Court  should  be  of  opinion  that  the  verdict 
ought  to  be  entered  for  the  plaintiffs ;  but  if  the  Court  should  be 
of  opinion  that  the  verdict  ought  to  be  entered  for  the  defendant, 
then  he  awarded  that  the  verdict  already  entered  should  be  set 
aside,  and  instead  thereof,  that  a  verdict  should  be  entered  for 
the  defendant. 

A  rule  nisi  having  been  obtained  to  enter  a  verdict  for  the 
plaintiffs  for  400Z.  and  costs,  the  Court  desired  that  the  case 
might  be  entered  on  tha  special  paper ;  and  now. 


1^ After  argument : 


[  42  ]  TiNDAL,  Ch.  J. : 

It  appears   to   me   that  the   question  is,  whether   the   facts 
found  by  the  arbitrator  bring  the  case  within  the  terms  of  the 


VOL.  XLIII.] 


1836.     C.  P.     3  BING.  N.  C.  42—43. 


595 


declaration.  The  cause  having  been  referred  to  an  arbitrator, 
who  has  stated  the  facts  for  the  opinion  of  the  Court,  we  must 
see  whether  they  raise  the  duty  set  up  by  the  declaration.  What 
the  plaintiffs  allege  is,  that  the  Commissioners  wrongfully  and 
injuriously  did  make,  cut,  and  dig  a  certain  shaft,  sewer,  gutter, 
and  ditch,  near  unto  an  ancient  messuage  and  premises  in 
possession  of  plaintiffs,  and  did  unskilfully,  wrongfully,  and 
improperly  make,  cut,  and  dig  the  said  shaft,  sewer,  gutter,  and 
ditch,  so  being  near  unto  the  said  ancient  messuage  and  premises 
of  plaintiffs  as  aforesaid,  and  did  also  make,  cut,  and  dig  the  said 
shaft,  gutter,  sewer,  and  ditch,  without  shoring  up,  propping,  or 
duly  securing  the  said  messuage  and  premises,  or  the  earth 
and  subsoil  supporting  the  walls  of  the  said  ancient  messuage 
and  premises  of  plamtiffs  as  aforesaid,  in  order  to  prevent  the 
same  from  being  injured  by  the  said  making,  cutting,  and 
digging  of  said  shaft,  sewer,  gutter,  and  ditch  as  aforesaid. 

As  to  what  follows  about  notice,  the  arbitrator  has  raised  no 
question.  Let  us  look  at  the  facts  found,  and  see  whether  the 
Commissioners  have  conducted  themselves  in  an  unskilful, 
wrongful,  and  improper  manner  in  making  the  sewer  in 
question. 

As  to  the  charge  of  unskilful  work,  the  award  expressly  finds 
that  the  work  w  as  done  in  a  skilful  and  proper  manner ;  but  the 
question  is,  whether  on  one  particular  finding  the  Commissioners 
should  have  proceeded  by  open  work  rather  than  by  tunnelling. 
If  the  award  had  found  that  no  injury  to  the  plaintiffs  would 
have  ensued,  had  the  Commissioners  proceeded  by  open  work, 
that  would  have  authorised  a  verdict  for  the  ^plaintiffs  ;  but  the 
arbitrator  finds  that  there  would  have  been  risk  in  either  way, 
and  only  a  greater  chance  of  escape  from  injury  if  the  Commis- 
sioners proceeded  in  one  particular  way :  and  if  they  were  bound 
to  pursue  the  mode  which  gave  the  greatest  possible  chance  of 
escape  from  injury,  the  verdict  ought  to  be  entered  for  the 
plaintiffs.  But  how  are  we  to  say  that  the  Commissioners  are 
liable  to  damages,  not  because  they  did  not  perform  the  work  in 
a  skilful,  proper,  and  workmanlike  manner,  but  because  they  did 
not  adopt  the  course  which  afforded  the  utmost  possible  chance 
of  escape  from  injury  ?    The  Court  is  not  to  balance  possibilities, 

38—2 
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or  to  fix  the  Commissioners  with  damages  for  an  injury  which 
might  or  might  not  have  accrued  had  they  pursued  the  course 
suggested.  To  fix  the  Commissioners,  it  should  have  been  shewn 
on  the  award  that  the  injury  would  not  have  happened  if  the 
sewer  had  been  constructed  by  open  working.  The  verdict 
therefore  must  be  entered  for  the  defendant. 


Park,  J. : 

I  am  of  the  same  opinion.  The  defendants  being  public 
Commissioners,  it  should  have  been  shewn  that  they  were  guilty 
of  negligence  in  order  to  warrant  a  finding  against  them.  The 
award  however  shews  that  there  was  no  mode  of  proceeding 
which  would  have  been  unattended  with  risk:  the  street  was 
narrow ;  and  the  soil  was  of  a  nature  which  rendered  excavation 
dangerous ;  and  though  the  probability  of  danger  accruing  from 
open  cutting  was  less  than  by  tunnelling,  it  is  said  to  be  only  in 
some  degree  less.  How  are  we  to  say  in  what  degree,  or  to  make 
the  Commissioners  responsible  for  a  slight  difference,  when  the 
award  finds,  **  that  the  sewer  was  fit  and  proper  to  be  made  for 
the  convenient  drainage  of  the  city  of  London,  and  was  made 
in  a  workmanlike,  skilful,  and  proper  manner,  in  all  respects, 
[  '44  ]  provided  that  the  Commissioners  were  justified  in  making  *the 
sewer  by  the  mode  of  tunnelling  :  that  if  the  Commissioners  were 
authorised  to  make  the  sewer  by  the  mode  of  tunnelling,  the 
verdict  ought  to  be  for  the  defendant:  but  if  the  Commissioners 
were  bound  to  pursue  the  mode  which  afforded  the  utmost 
possible  chance  of  preventing  damage  to  the  adjoining  buildings, 
the  verdict  ought  to  be  for  the  plaintiffs." 

It  has  never  been  held  that  a  public  officer  who  acts  to  the 
best  of  his  judgment  and  with  proper  skill,  is  responsible  for  the 
utmost  possible  degree  of  certainty. 

Gaselee,  J. : 

I  should  hUve  been  glad  if  the  arbitrator  had  made  a  choice 
between  the  two  modes  which  it  was  open  to  the  Commissioners 
to  pursue.  On  a  case  stated  like  this  I  have  not  sufficient 
materials  to  give  a  decided  judgment,  though  when  it  is  said 
''  that  the  sewer  was  fit  and  proper  to  be  made  for  the  convenient 
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drainage  of  the  city  of  London,  and  was  made  in  a  workmanlike, 
skilful,  and  proper  manner  in  all  respects,  provided  that  the 
Commissioners  were  justified  in  making  the  sewer  by  the  mode 
of  tunnelling,"  I  do  not  see  enough  to  justify  us  in  deciding 
against  the  Commissioners. 

Vaughan,  J. : 

I  am  not  enabled  to  say  that  the  Commissioners  are  tort 
feasors,  and  that  the  allegations  in  the  declaration,  that  they 
unskilfully,  wrongfully,  and  improperly  cut  the  sewer,  have  been 
made  out.  Nor  is  it  found  in  the  award  that  damage  has  been 
occasioned  by  tunnelling  which  would  not  have  accrued  from 
open  cutting.  The  question  is,  whether  public  officers  are  not 
protected  in  the  discharge  of  a  duty  in  which  it  is  found  they 
have  acted  hoiul  Me  and  in  a  workmanlike,  skilful,  and  proper 
manner.  I  think  the  distinction  taken  in  Sutton  v.  Clarke  (i), 
in  favom*  of  public  functionaries,  is  well  founded,  and  that  we 
should  give 

Judgment  for  the  defendant. 
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GAUNT  V.  WAINMAX. 

(3  Bing.  N.  l\  09—70;  8.  (\  3  Scott,  413;  2  Hodp^es,  184 ;  o  L.  J.  (N.  S.) 

C.  P.  344.) 

A  tenant  took  lands  from  the  assignee's  of  demandant's  husband  by  deed 
which  described  them  as  freehold:  Held,  that  he  was  not  estopped  by 
that  deed,  as  against  demandant  in  dower,  to  prove  them  to  be  leasehold. 

To  a  writ  of  dower  the  tenant  pleaded  that  the  husband  of 
demandant  was  not  at  the  time  of  her  marriage  with  him  seized 
of  such  estate  in  the  messuages  and  lands,  &c.  in  question, 
whereof  he  could  endow  the  demandant. 

At  the  trial  it  api^eared  that  in  October,  1824,  the  assignees 
of  the  demandant's  husband,  then  a  bankrupt,  conveyed  the 
premises  in  question  to  the  defendant  under  the  description  of, 
**  All  that  messuage,  and  all  such  plot  or  part  as  is  of  the  nature 
or  tenure  of  freehold,  of  and  in  a  close  called  Near  Bank." 

The  tenant  proved  that  the  premises  were  leasehold :  but,  it 
(1)  16  R.  R.  563  (6  Tannt.  29). 


18S6. 
Juns  7. 
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Gaunt       being  objected  that  he  was  estopped  to  offer  this  proof  against 
Waikman.     the  deed  under  which  he  had  taken  the  premises,  the  verdict  was 
entered  for  the  demandant,  with  leave  for  the  tenant  to  move  to 
set  it  aside. 

A  rule  nitti  having  been  obtained  accordingly, 

CreHfiivell  and  Hoggins,  who  shewed  cause,  referred  to  Shepp. 
Touchst.  53,  and  the  authorities  cited  in  the  judgment  of  the 
Court  in  Lainson  v.  Tretnere  (i),  to  shew  that  the  tenant  was 
estopped  by  the  deed  under  which  he  claimed  title  to  dispute  the 
nature  of  the  title  conferred  by  that  deed. 

(TiNDAL,  Ch.  J. :  As  between  the  parties  to  that  deed  there  may 
be  an  estoppel ;  but  you  set  it  up  against  a  stranger  to  the  deed.) 

The  defendant,  buying  the  property  subject  to  dower,  bought  it, 

in  effect,  of  the  wife  as  well  as  of  the  husband ;  he  is  therefore 

[  *70  ]       estopped  to  turn  round  against  the  party  of  *whom  he  purchased. 

(TiNDAL,  Ch.  J:  Suppose  he  had  bought  the  premises  as  a 
leasehold ;  would  the  demandant  be  estopped  to  say  that  they 
were  freehold  ?) 

It  may  be  conceded  she  would  not. 

Wightman,  for  the  tenant : 

That  disposes  of  the  case,  for  there  can  be  no  estoppel  unless 
it  be  mutual.  But  this  was  no  estoppel  even  as  between  the 
parties  to  the  deed ;  for  if  it  were,  a  party  who  should  buy  a 
leasehold  under  the  representation  that  it  was  freehold,  could 
never  bring  an  action  on  the  covenant  for  title.  He  would  be 
under  the  double  disadvantage  of  not  having  the  estate  he 
bargained  for,  and  of  being  subject  to  dower  upon  a  leasehold 
estate. 

TiNDAL,  Ch.  J. : 

I  think  this  is  a  case  in  which  the  defendant  is  not  precluded 
from  shewing  the  real  nature  of  the  estate.  According  to 
Co.  Litt.  35*2  a,  **  Every  estoppel  ought  to  be  reciprocal,  that 

(1)  40  R.  1?.  426  (1  Ad.  &  El.  792). 
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is,  to  bind  both  parties  ;  and  this  is  the  reason,  that  regularly       Gaunt 

a   stranger    shall   neither   take   advantage,   nor   be   bound   by     wainman. 

the  estoppel." 

It  would  be  hard  indeed  if  it  were  otherwise ;  and  therefore 

this  rule  must  be  made  . ,     ,  ^ 

Abaolute. 


BROGDEX  r.  MAKRIOTT(l).  is^e. 

^    ^  Juntas. 

(3  Biiig.  N.  C.  88—91 ;  S.  C.  2  Scott,  712  ;  2  Hodges,  136 ;  5  L.  J.  (X.  S.)  

C.  P.  302.)  [  «8  ] 

An  agreement  by  which  defendant  sold  plaintiff  a  horse  for  200/.  if  he 
trotted  eighteen  miles  within  the  hour,  but  for  I  ft,  if  he  failed  :  Held  ill 
on  arrest  of  judgment. 

The  plaintiff  sought  by  this  action  to  recover  damages  of  the 
defendant  for  not  delivering  a  horse  pursuant  to  the  following 
agreement:  ''Agreed  to  sell  my  horse  Partington  to  Mr.  John 
Brogden,  of  Manchester,  for  the  sum  of  200/.,  provided  that  he  trots 
eighteen  miles  within  one  hour;  and,  that,  to  be  done  within  one 
month  from  this  day ;  and  Mr.  J.  Norcliffe,  of  Ossett,  to  be  the  judge 
of  the  performance.  If  the  above  task  is  not  performed,  the  horse 
is  hereby  sold  to  the  said  John  Brogden  for  the  sum  of  !«.,  which 
he  has  this  day  paid  to  me.  Witness  our  hands  this  27th  day  of 
February,  1835.     Thomas  Marriott,  John  Brogden.'* 

A  verdict  having  been  obtained  for  plaintiff, 

CresHwell  obtained  a  rule  nisi  to  arrest  the  judgment,  on  the 
ground  that  the  agreement  was  in  effect  a  wager,  illegal  under 
the  statute  9  Ann.  c.  14(2),  which  enacts  that  ''all  notes,  bills, 
bonds,  judgments,  mortgages,  or  other  securities  or  conveyances 
whatsoever,  given,  granted,  drawn,  or  entered  into,  or  executed 
by  any  person  or  persons  whatsoever,  where  the  whole  or  any 
part  of  the  consideration  of  such  conveyances  or  securities  shall 
be  for  any  money  or  other  valuable  thing  whatsoever,  won  by 
gaming  or  playing  at  cards,  dice,  tables,  tennis,  bowls,  or  other 
game  or  games  whatsoever,  or  by  betting  on  the  sides  or  hands 
of  such  as  do  game  at  any  of  the  games  aforesaid,  or  for 
the  reimbursing  or  repaying  any   money   knowingly   lent,   or 

(1)  Cp.  JRourke  v.  Shtrt  (I806)  25  (2)  See  note  on  next  page. 

L.  J.  Q.  B.  196. 
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Bbooden     advanced  for  such  gaming  or  betting  as  aforesaid,  or  lent  or 

Marriott,    advanced  at  the  time  and  place  of  such  play,  to  any  person 

[  *89  ]       or  ^persons  so  gaming  or  betting  as  aforesaid,  shall  be  utterly 

void,  frustrate,  and  of  none  effect,  to  all  intents  and  purposes 

whatsoever." 

Alexander  and  Mihwr  shewed  cause  : 

This  is  not  a  wager,  but  bond  fide  a  conditional  bargain  :  the 
plaintiff  might  have  objects  in  view  for  the  accomplishment  of 
which  a  horse  might  to  him  be  worth  200Z.,  and  yet  be  utterly 
worthless  unless  he  could  insure  the  pace  of  eighteen  miles  an 
hour.  Suppose  the  case  of  a  mine  which  would  prove  of  great 
value  with  the  aid  of  a  steam  engine  which  could  raise  and 
discharge  200  gallons  of  water  in  a  minute,  but  worthless  with 
an  engine  which  would  discharge  no  more  than  190  gallons  in 
the  same  time  :  might  not  the  proprietor  lawf  uUy^  engage  to  pay 
a  higher  price  for  an  engine  which  should  accomplish  the  task, 
on  condition  that  he  should  pay  nothing  if  the  engine  failed  ? 

Bayley,  in  support  of  the  rule : 

The  declaration  discloses  no  object  for  which  a  horse  that 
should  trot  eighteen  miles  an  hour  would  be  more  valuable  to 
the  plaintiff  than  a  horse  which  should  trot  seventeen.  In 
effect,  therefore,  the  price  of  the  horse  depends  on  a  game  or 
wager  illegal  under  9  Ann.  c.  14  (i).  If  that  game  be  termed 
a  horse  race,  it  is  illegal  under  16  Car.  II.  c.  7  (i). 

TiNDAL,  Ch.  J. : 

If,  on  the  face  of  this  record,  the  contract  declared  on  appears 
to  be  within  the  mischief  and  against  the  statute  of  9  Ann. 
c.  14  (1),  the  action  cannot  be  maintained.  The  intention  of  the 
contract  appears  to  be  plain :  if  it  had  admitted  of  any  doubt, 
the  question  might  have  been  raised  on  the  record  by  a  plea 
tendering  an  issue,  whether  the  contract  was  entered  into 
contrary  to  the  form  of  the  statute  or  not :  and  in  order  to 
[  •90  ]       arrest  the  judgment,  it  must,  no  doubt,  appear  by  *necessary 

(1)  Bepealed  by  the  Gaming  Act,  s,  18  of  that  Act;  and  the  Gaming 
1845  (8  &  9  Vict.  c.  109).     See  now      Act,  1892  (55  &  56  Vict,  c,  9).— IL  G. 


VOL.  XLiii.]         1836.     C.  P.     3  BING.  N.  C.  90—91.  601 


inference  on  the  record  that  the  contract  is  contrary  to  the      Brooden 

r. 
statute.  Marriott. 

Now  the  contract  appears  to  be  a  sale  of  a  horse  for  a 
conditional  price :  but  what  is  the  condition  ?  The  horse  is  sold 
for  200Z.,  provided  he  trots  eighteen  railes  within  one  hour  ;  but 
if  that  task  is  not  performed,  he  is  sold  for  Is.  Upon  the  event, 
therefore,  of  that  trotting  match  against  time,  it  would  depend 
whether  the  plaintiff  should  gain  a  horse  for  !«.,  which,  accord- 
ing to  his  own  agreement,  was  worth  200/.  if  he  performed  the 
task  ;  and  if  he  failed  by  never  so  little,  the  plaintiff  was  to  gain 
him  for  1«.  On  the  other  hand,  the  defendant's  property  was 
staked  on  the  same  bargain.  I  cannot  see  the  bargain  in  any 
other  light  than  that  the  price  was  to  be  determined  by  a  con- 
dition which  turned  on  a  trotting  match  against  time.  If  it  had 
depended  on  any  innocent  event,  not  prohibited  by  statute,  the 
case  had  been  different,  and  might  have  fallen  within  the  principle 
which  might  govern  a  contract  for  a  steam  engine  of  given 
powers  :  but  this  is  a  wager  on  a  game  in  which  more  than  lOL 
is  at  stake,  and  therefore  falls  within  the  statute  of  9  Ann.  c.  14. 

Pabk,  J.  concurred. 

Gaselee,  J. : 

I  am  not  prepared  to  say  that  judgment  ought  to  be  arrested 
upon  these  pleadings  :  I  think  it  ought  to  have  been  left  to  the 
jury  to  say  whether  this  was  a  device  to  elude  the  statute  of 
Ann.  And  I  am  a  little  fortified  in  that  opinion  by  the  case 
of  Lynall  v.  Lonqhothom  (i),  where  it  was  a  held  that  a  foot-race 
was  a  game  within  the  statute  9  Ann.  against  gaming,  but  it 
must  appear  that  a  man  was  playing  at  such  game,  or  else  a 
wager  above  lOZ.  laid  upon  his  side  was  not  *a  betting  within  [  '91  ] 
the  statute  :  and  Willes,  Ch.  J.  said,  ''  it  is  neither  laid  in  the 
declaration,  nor  stated  in  the  case,  that  he  was  playing  at  a 
game  called  a  foot-race ;  and  we  can  intend  nothing  that  does 
not  appear.  There  must  be  a  betting  on  the  side  of  a  person 
playing ;  and  if  no  case  had  been  stated,  the  judgment  must 
have  been  an*ested  upon  this  declaration,  because  it  is  not  laid 

(1)  2  Wils.  36. 
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Brogdex  that  Clarke  was  playing.  I  think  this  is  a  penal  law,  and  not 
Marriott,  merely  remedial :  as  it  does  not  appear  that  Clarke  was  playing 
at  any  game,  there  could  be  no  betting  on  his  side  within  the 
statute ;  so  the  postea  must  be  delivered  to  the  defendant,  and 
he  must  have  the  costs  of  a  nonsuit/'  The  great  difference 
between  the  sums  in  the  present  contract  might  induce  the  jury 
to  say  that  it  was  a  wager.  But  suppose  the  sums  had  been 
nearer; — suppose  there  had  been  only  lOL  difference  between 
them :  it  would  be  difficult  to  say  that  without  more  such  a 
contract  would  be  within  the  statute :  and  where  is  the  line  to 
be  drawn  ? 

Vaitghan,  J. : 

I  agree  in  thinking  that  judgment  ought  to  be  arrested.  I 
might  be  of  a  different  opinion  if  the  intention  of  the  parties 
were  doubtful  on  the  record;  but  it  is  so  clear,  that  it  is 
impossible  to  treat  this  contract  as  any  thing  else  than  a  wager 
on  an  illegal  game  in  the  way  of  a  trotting  race. 

liulr  ahmlnte. 


1836.  LEUCKHART  v.  COOPER  and  Another  (i). 

*!!!_'  ■        (3  Bing.  N.  C.  9<)— 109 ;  8.  C.  ;J  Scott,  521 ;  2  UodgeH.  150;  6  L.  J.  (X.  S.) 
[  J19  J  C.  P.  131 ;  at  N.  P.  7  C.  &  P.  119.) 

A  ciist(3m  for  public  warehou.sekeei>crs  in  London  to  have  a  general 
lien  on  all  goods  from  time  to  time  housed  in  the  warohouseB,  for  and 
in  the  name  of  the  merchants  or  other  persons  by  whom  the  public 
warehousekeepers  are  employed,  for  all  monies  or  any  balance  thereof 
due  from  the  merchants  or  other  persons  to  the  warehousekeepers 
for  expenses  incun*ed  by  the  warehousekeepers  about  goods  consigned 
from  abroad : 

Held  ill,  on  motion  to  enter  judgment  mm  obsUntte  veredicto. 

In  trover  for  sundry  bales  of  wool,  the  defendants,  warehouse- 
keepers,  who  had  received  the  wool  of  one  Heilbron  as  factor 
for  the  plaintiff,  a  foreign  merchant,  justified  the  retaining  and 
holding  of  eleven  bales  of  wool,  parcel  of  the  quantity  claimed 
in  the  declaration,  under  a  plea,  that  long  before  and  at  the 

(1)  Cited  in  judgment  of  the  Court  54.  79.  52  L.  J.  Ch.  881,  891  (varied 
delivered  by  Lindley,  L.  J.,  iu  on  appeal,  10  App.  Cas.  617). — R.  C. 
KaltnilHtch  V.  Ltins  (1883)  24  Ch.  D. 
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time  of  the  committing  of  the  grievances  in  the  declaration  Leuckhart 
mentioned,  the  defendants  were  public  warehousekeepers,  and  (Cooper. 
the  trade  of  public  warehousekeepers  during  all  the  time  afore- 
said exercised  and  carried  on  in  the  city  of  London ;  that  in 
the  course  of  exercising  and  carrying  on  the  said  trade  or 
business  of  public  warehousekeepers  they,  the  defendants,  were 
retained  and  employed  by  merchants  and  other  persons  of  the 
city  of  London  to  enter  at  the  custom-house  at  and  for  the  port 
of  London  goods  consigned  from  abroad,  and  afterwards  to  land 
such  goods,  and  to  house  the  same  at  and  in  the  warehouses  of 
the  defendants,  for  and  in  the  name  of  such  merchants  or  other 
persons,  subject  to  their  order,  for  certain  reasonable  reward 
to  the  defendants  in  that  behalf,  they,  the  defendants,  paying, 
if  required  by  such  merchants  or  other  person  so  to  do,  the 
duties  and  customs  by  law  imposed  and  charged  upon  such 
goods  consigned  from  abroad  to  London;  and  also  paying,  if 
required  so  to  do  by  the  said  merchants  *or  other  persons,  the  [  *i^o  ] 
freight  and  other  charges  payable  in  respect  of  the  conveyance 
of  such  goods  to  the  port  of  London  aforesaid  :  that  there 
was,  and,  from  time  whereof  the  memory  of  man  runneth  not 
to  the  contrary,  hath  been,  and  still  is,  a  certain  ancient  and 
laudable  usage  and  custom  in  the  trade  of  public  warehouse- 
keepers  in  the  city  of  London,  for  all  public  warehousekeepers 
to  have  and  be  entitled  to  a  general  lien  upon  all  goods  from 
time  to  time  housed,  or  remaining  in  the  warehouses  of  such 
public  warehousekeepers,  for  and  in  the  name  of  the  merchants 
or  other  persons  by  whom  such  public  warehousekeepers  are 
retained  and  employed  as  aforesaid,  for  all  monies,  or  any 
balance  thereof,  remaining  due  from  such  merchants  or  other 
persons  to  such  warehousekeepers,  for  or  on  account  of  any 
advances  or  expenses  which  such  public  warehousekeepers  have 
made  or  have  been  put  to  in  and  about  paying  the  duties  and 
customs  by  law  imposed  and  charged  on  goods  consigned  to  such 
merchants  and  other  persons,  from  abroad,  if  required  to  do 
80  as  aforesaid,  and  in  and  about  paying,  if  required  so  to  do, 
by  the  said  merchants  or  other  persons,  the  freight  and  other 
charges  for  the  conveyance  of  such  goods  to  the  port  of  London 
aforesaid,  and  also  for   and  on  account  of  all  and  every  the 
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leuckhakt   advances,  charges,  and  claims  which   such  public  warehouse- 
CooPER.      keepers  shall  have  made,  or  have  been  put  to,  or  to  which  they 
may  be  entitled,  for  and  in  respect  of  the  entering,  landing, 
and  warehousing  such  goods  at  and  in  the  warehouses  of  such 
public  warehousekeepers  as  aforesaid :  that  while  the  defendants 
were  such  public  warehousekeepers  as  aforesaid,  to  wit,  on  the 
1st  of  January,  1888,  and  on  divers  times  and  occasions  between 
that  day  and  the  10th  of  October,  1834,  one  Edward  Heilbron, 
merchant,  in  the  city  of  London,  received  divers,  to  wit,  200 
[  'I'^i  J       bales  of  wool,  shipped  and  *consigned  from  abroad;  and  that 
the  said  Edward  Heilbron,  on  divers  times  and  occasions  during 
the  time  aforesaid,  was  possessed  of  divers,  to  wit,  twelve  bills 
of  lading  of  the  said  wools,  deliverable  by  the  permission  and 
consent  of  the  plaintiff  to   order,  whereby  the  said   Edward 
Heilbron  was  enabled  to  and  did,  on  the  times  and  occasions 
aforesaid,  hold  himself  out  as  the  true  owner  of  the  said  last- 
mentioned  wools:    and   the   said   Edward  Heilbron,  being  so 
possessed  of  the  said  bills  of  lading,  and  being  enabled  to  hold, 
and  HO  holding  himself  out  as  the  true  owner  of  the  said  bales 
of  wool,  afterwards,  and  on  the  said  several  times  and  occasions 
aforesaid,  delivered  the  said  bills  of  lading  to  the  defendants, 
and  then  retained  and  employed  the  defendants  to  enter  at  the 
custom-house  at  and  for  the  port  of  London,  for  the  said  Edward 
Heilbron,  the  said  bales  of  wool  in  the  said  bills  of  lading  men- 
tioned and  described  (of  which  bales  of  wool  the  said  bales  of 
wool  in  the  introductory  part  of  this  plea  refen*ed  to  were  part 
and  parcel),  and  afterwards  to  land  the  said  wools,  and  house 
the  same  at  and  in  the  warehouses  of  the  defendants,  for  and 
in  the  name  of  the  said  Edward  Heilbron,  subject  to  his  order, 
for  certain  reasonable  reward  to  the  defendants  in  that  behalf, 
they  the  defendants  paying  the  entries  and  customs   by  law 
charged   and   imix)sed  on  such  goods :   and   the  said  Edward 
Heilbron,  on  the  several  times  and  occasions  aforesaid,  then 
requested   the  defendants   to  pay  the  duties,  the  freight,  and 
other  charges,  for  the  conveyance  of  the  said  wools  to  the  port 
of  London  aforesaid.     That,  in  pursuance  of  such  retainer  and 
employment,  and  believing  the  said  Edward  Heilbron  to  be  the 
owner  of  the  said  wools,  they  the  defendants,  as  such  public 


VOL.  XLiii.         1886.     C.  P.     8  BING.  N.  C.  101—108.  605 


warehousekeepers,  did,  on  the  several  times  and  occasions  afore-  Lkuckuaet 
said,  accordiugly  enter  at  the  custom-house  at  and  for  the  port  coopeu. 
of  London,  for  and  as  the  *property  of  the  said  Edward  Heil-  [  '102  i 
bron,  the  said  wools,  and  did  pay  the  duties  and  customs  by 
law  charged  and  imposed  on  such  wools,  and  also  the  freight 
and  other  charges  for  the  conveyance  of  such  wools  to  the  port 
of  London  aforesaid ;  and  afterwards,  to  wit,  on  the  several 
times  and  occasions  aforesaid,  did  land  the  said  wools,  and 
did  house  the  same  for  and  in  the  name  of  the  said  Edward 
Heilbron  at  and  in  the  warehouse  of  the  defendants,  subject  to 
the  order  of  the  said  Edward  Heilbron.  That  the  duties  and 
customs,  freight,  and  other  charges  so  advanced  and  paid  b}'  the 
defendants  as  aforesaid,  for  and  in  respect  of  the  said  wools,  and 
the  other  advances,  charges,  and  claims,  which  the  defendants, 
as  such  public  warehousekeepers  as  aforesaid  made,  were  put 
to  and  were  entitled  to  for  and  in  respect  of  the  entering,  landing, 
and  housing  the  said  wools  as  aforesaid,  amounted  in  the  whole  to 
a  large  sum  of  money,  to  wit,  the  sum  of  2,000/  ;  and  that  a  great 
part  thereof,  to  wit,  the  sum  of  l,080i.  18«.  5d.,  before  the  time 
of  committing  the  said  grievances,  was  due  and  owing  from  the 
said  Edward  Heilbron  to  the  defendants,  and  still  was  due  and 
unpaid  to  the  defendants.  That  the  defendants,  as  such  public 
warehousekeepers  as  aforesaid,  on  divers  times  and  occasions 
during  the  time  last  aforesaid,  did  deliver  the  greater  part  of 
the  said  200  bales  of  wool  to  the  order  of  the  said  Edward 
Heilbron ;  and  that  the  residue  of  the  said  wools,  to  wit,  eleven 
bales  thereof,  being  the  said  eleven  bales  of  wool  in  the  intro- 
ductory part  of  this  plea  referred  to,  and  parcel  of  the  said 
wools  in  the  declaration  mentioned,  before  and  at  the  time  of 
the  committing  of  the  said  several  grievances,  were,  and  still 
are,  lying,  being,  and  remaining  in  the  warehouse  of  the  defen- 
dants. That  the  defendants,  as  such  public  warehousekeepers 
as  aforesaid,  by  virtue  and  according  to  the  said  usage  and 
custom  of  the  trade  of  public  warehousekeepers  in  *the  city  of  [  'loa  ] 
London  aforesaid,  before  and  at  the  time  of  the  committing  of 
the  said  grievances,  retained  and  held  the  said  last-mentioned 
bales  of  wool,  parcel,  &c.,  as  and  by  way  of  a  general  lieu  for 
the  said  last-mentioned  sum  of  1,080/.  188.  5(L,  so  due  and  owing 
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Ledckhabt    from  the  said  Edward  Heilbron,  and  still  unpaid  to  the  defen- 

i'oopER.       dants  as  aforesaid :  which  was  the  said  conversion  of  the  said 

eleven  bales^of  wool,  parcel,  &c.,  in  the  introductory  part  of 

this  plea  referred  to:  and  that,  the  defendants  were  ready  to 

verify,  kc. 

A  verdict  having  been  found  for  the  defendants  on  this  plea, 

Wilde,  Serjt.  moved  to  enter  judgment  for  the  plaintiff,  iion 
ohstmite  veredicto,  on  the  ground  that  the  custom  relied  on  was 
unreasonable,  and  could  not  be  supported  in  law.  The  defen- 
dants relied  chiefly  on  Naylor  v.  Man(]les{\)  and  Spears  v. 
llarthj  (2),  which  establish  in  favour  of  wharfingers  a  similar 
right  of  lien.  But  the  case  of  a  wharfinger  is  distinguishable 
in  many  respects.  It  is  not  open  to  every  man  to  set  up  a  wharf: 
the  Crown  has  a  superintending  control :  Stephen  v.  Coster  (3) : 
and  a  lien  arises  only  out  of  an  express  or  implied  contract, — an 
implication  that,  after  notice  of  the  usage,  the  owner  agrees  to 
the  detention  of  the  goods:  but,  according  to  the  principle 
established  by  Oppenheivi  v.  Riissell  (4)  and  Rushforth  v.  Had- 
field,  {p),  no  such  implication  arises  against  a  third  party.  The 
lien  can  be  asserted  only  against  the  bailor  himself ;  and  every 
attempt  to  extend  liens  beyond  the  interest  of  the  bailor  has 
failed.  Thus  in  Wright  v.  Snell  (6)  a  carrier  had  given  notice 
that  all  goods  would  be  subject  to  a  lien,  not  only  for  the  freight 
of  the  particular  goods,  but  also  for  any  general  balance  due 
[  ♦104  ]  from  their  respective  *owners.  Goods  having  been  sent  by  the 
carrier  addressed  to  the  order  of  a  mere  factor,  it  was  held,  that 
the  carrier  had  not,  as  against  the  real  owner,  any  lien  for  the 
balance  due  from  the  factor.  Butler  v.  Woolcott{7),  flolderness 
V.  Collinson  (8),  Richardson  v.  Goss  (9),  and  Stephen  v.  Coster  (lo) 
are  to  the  same  effect. 

A  rule  nisi  having  been  granted, 

(1)  5R.  R.  722  (1  Esp.  109).  (7)  9  R.  R.  615  (2  Bos.  &   P. 

(2)  6  R.  R.  814  (3  Esp.  81).  (N.  R.)  64). 

(3)  1  W.  Bl.  413.  423.  (8)31  R.  R.  174  (7  B.  &    0. 

(4)  6  R.  R.  604  (3  Bos.  &  P.  42).  212). 

(5)  8  R.  R.  520  (6  East,  519 ;  (9)  6  R.  R.  727  (3  Bos.  &  P. 
7  East,  224).  119). 

(6)  24  R.  R.  413  (5  B.  &  Aid.  350).  (10)  1  W.  Bl.  413,  423. 
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Crt'sswell  and  R.  V,  Richards  shewed  cause  :  Lbuckhart 

V. 

The  verdict  of  the  jury  decides  that  the  custom  actually  exists;  Cooper. 
and  it  would  not  have  been  suffered  to  grow  up  or  continue  if  it 
had  been  found  inconvenient  or  unreasonable.  It  is  for  the  party 
who  impugns  the  custom,  therefore,  to  shew  that  it  is  unreason- 
able or  illegal ;  and  it  ought  to  be  supported,  unless  valid 
grounds  can  be  assigned  for  departing  from  it.  In  Hix  v. 
Gardiner  (i)  Coke,  Ch.  J.  says,  **  For  some  things  no  reason 
can  be  given ;  and  the  rule  is,  qui  rationem  in  onmihm  qmei'it, 
rationed  destrnit,''  But  there  is  nothing  unreasonable  in  this 
custom,  nor  can  any  material  distinction  be  pointed  out  between 
the  case  of  wharfingers  and  that  of  warehousekeepers.  In  Wright 
V.  Snell  it  was  sought  to  enforce  a  carrier's  lien  upon  goods  con-  . 
signed  to  the  order  of  a  factor,  for  a  general  balance  due  to  the 
carrier  from  the  factor.  The  defendants  here  seek  to  enforce 
their  lien  for  charges  on  the  particular  goods,  against  the 
principal  of  the  agent  who  deposited  the  goods ;  and  the  liability 
of  the  principal  ought  to  be  coextensive  with  that  of  his  agent. 
In  ()}ypenheim  v.  Russell  and  Richardson  v.  Ooss,  the  question, 
as  in  Wrifjht  v.  Sncll,  arose  between  the  wharfinger  and  a  pur- 
chaser of  the  goods  ;  not  the  bailor,  or  the  principal  of  the 
bailor.  There  is  nothing  in  Rmhforth  v.  Hadficld  *or  Aspinall  v.  :  *^^^*  ] 
Pirkford  (2)  to  shew  such  a  custom  to  be  unreasonable.  But  in 
George  v.  Clagctt  (3)  it  was  held,  that  if  a  factor  who  sells  under 
a  del  rredere  commission,  sells  goods  as  his  own,  and  the  buyer 
knows  nothing  of  any  principal,  the  buyer  may  set  oflf  any 
demand  he  may  have  on  the  factor  against  the  demand  for  the 
goods  made  by  the  principal ;  and  there  is  as  much  convenience 
in  the  present  custom  as  in  that.  A  foreign  merchant  must  be 
presumed  to  inquire  into  the  rules  of  mercantile  law  in  England 
before  he  makes  his  consignment.  If  he  omits  to  do  so,  he 
must  bear  the  consequence  of  his  own  omission.  In  Foster  v. 
Pearson  (4)  the  Judge  directed  the  jury  that  the  principle  laid 
down  in  Ilaynes  v.  Foster  (5), — that  a  bill  broker  who  receives 
a  bill  from  a  customer  to  procure  it  to  be  discounted,  has  no  right 

(1)  2  Bulstr.  196.  (4)  40  R.  R.  744  (1  C.  M.  &  B. 

(2)  3  Boa.  &  P.  44,  n.  849). 

(3)  4  B.  R.  462  (7  T.  R.  3o9).  (o)  40  R.  R.  755  (2  (V.  &  M.  237). 
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Lkuckhaut  to  mix  it  with  bills  of  other  customers,  and  to  pledge  the  whole 
CooPBR.  mass  as  a  security  for  an  advance  of  money  to  himself,  and  that 
still  less  has  he  a  right  to  deposit  such  bill  as  a  security,  or  part 
security,  for  money  previously  due  from  him, — was  to  be  taken 
by  them  as  the  general  law ;  but  that,  notwithstanding  such 
general  rule  of  law,  the  parties  might  contract  as  they  thought 
proper ;  and  he  left  it  to  the  jury  to  say  whether  the  usage  set 
up  by  the  defendants  as  to  the  course  of  dealing  in  such  cases 
was  established  to  their  satisfaction,  and  if  so,  whether  they 
thought  that  the  plaintiff,  who  was  a  bill  broker  himself, 
had  contracted  with  reference  to  that  usage;  and  the  jury 
having  found  for  the  defendants,  the  Court  refused  to  disturb 
the  verdict. 

Atchedet/,  Serjt.  and  tt\  H.  Watson  in  support  of  the  rule, 
relied  on  Stephen  v.  Coster ,  as  shewing  the  grounds  of  distinction 
[  •106  J  between  *the  cases  of  wharfinger  and  warehousekeeper.  *In 
addition  to  the  cases  cited  on  moving  for  the  rule,  they  referred 
to  Maanss  \.  Henderson  (i),  where  Lord  Kenyon  said,  "If  the 
agent  disclose  his  principal  at  the  time,  it  is  clear  that  he  cannot 
pledge  the  property  of  such  principal  to  another  with  whom  he 
is  dealing  for  his  own  private  debt  ;*'  and  contended  that  this 
was  not  a  case  in  which  Heilbron  was  authorised  as  a  factor  to 
pledge  the  goods  in  his  hands,  by  virtue  of  6  Geo.  IV.  c.  94  (2). 

Cur.  adr.  vult. 
TiNPAL,  Ch.  J. : 

The  jury  having  found  a  verdict  in  this  case  for  the  defen- 
dants, upon  the  issue  raised  upon  the  second  plea,  the  plaintiff 
has  moved  for  judgment  nan  obstante  veredicto.  The  question 
therefore  is,  whether  the  custom  stated  in  that  plea  is  a  custom 
that  can  be  supported  in  law. 

The  plea  justified  the  retaining  and  holding  of  eleven  bales  of 
wool,  parcel  of  the  quantity  claimed  in  the  declaration,  under 
an  ancient  custom  from  time  immemorial  used  in  the  trade  of 
public  warehousekeepers  in  the  city  of  London,  for  all  such  public 

(1)  1  £a8t,  335,  337.  see  the  Factors  (Scotland)  Act,  1890 

(2)  Repealed  by  the  Factors  Act,       (53  &  54  Vict.  c.  40).— R.  C. 
1889  (52  &  53  Vict.  c.  45,  s.  14),  and 
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warehousekeepers  to  have  and  be  entitled  to  a  general  lien  upon    Leuckhart 
all  goods  from  time  to  time  housed  or  remaining  in  their  ware-       cooprb. 
houses,  for  and  in  the  name  of  the  merchants  or  other  persons  by 
whom  such  public  warehousekeepers  are  retained  or  employed, 
for  all  monies,  or  any  balance  thereof,  due  from  such  merchants 
or  other  persons  to  such  public  warehousekeepers,  for  or  on 
account  of  advances  or  expenses  which  such  public  warehouse- 
keepers  should  have  made  or  been  put  to,  in  or  about  the  paying 
of  duties,  or  of  customs  on  goods  consigned  to  them  from  abroad, 
or  the  payment  of  freight  and  other  charges  for  the  conveyance 
of  such  goods  to  *the  port  of  London,  or  the  entering,  landing,       [  •107  ] 
and  warehousing  such  goods.     So  that  the  general  lien  claimed 
is  not  confined  to  goods  the  property  of  the  person  who  employed 
or  retained  the  warehousekeeper,  but  extends  to  all  goods  which 
are  put  by  him  in  his  own  name  into  the  hands  of  the  warehouse- 
keeper,  whether  his  property  or  not.     The  custom  set  up  in  the 
plea,  if  supportable,  would  make  the  goods  of  a  foreign  merchant, 
which  have  been  consigned  to  a  London  factor  for  sale,  and  by 
him  put  into   the  warehouse  of  the  warehousekeeper  for  safe 
custody,  liable  to  a  private  debt  of   the  factor,  for  expenses 
incurred  in  respect  of  other  goods  of  third  persons  which  had 
been  in  his  hands  at  former  times,  for  charges  contracted  upon 
such  goods  during  any  antecedent  period  of  time,  and  that,  to 
an  unlimited  extent.     It  appears  to  us,  that  such  a  custom  is  at 
once  unreasonable  and  unjust,  and,  therefore,  bad  in  law.     It  is 
a  custom  which  is  obviously  prejudicial,  in  a  direct  manner,  and 
in  a  very  high  degree,  to  foreign  trade  ;  for  no  foreign  merchant 
would  be  content  to  consign  his  goods  to  this  country  for  sale,  if 
they  could  be  made  liable,  whilst  warehoused  for  the  purpose 
of  custody,  to  satisfy  a  debt  already  due  from  the  factor  to  the 
warehousekeeper  in  respect  of  other  goods.     No  authority  what- 
ever has  been  cited  in  support  of  this  custom  ;  and  as  far  as  any 
analogy  can  be  drawn  from  decided  cases,  it  is  against  its  validity. 
The  case  of  Oppenheim  v.  RasHell  (i)  establishes  the  principle, 
that,  although  a  common  carrier  may  have  acquired  by  usage  or 
special  agreement  a  lien  for  a  general  balance  of  account  between 
him  and  a  consignee  this  lien  shall  not  affect  the  right  of  the 
(1)  6  B.  R.  60*  (3  Bos.  &  P.  42). 
B.R. — VOL.  XLIII.  89 
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LvncKiL&RT  consignor  to  stop  in  transitu  :  that  is,  in  effect,  that  this  right  of 
Ck)OPBB.  general  lien  shall  not  operate  upon  or  ^against  the  rights  of  third 
[  •108  j  persons.  And  the  doctrine  laid  down  in  Wright  v.  Snell  (i)  bears 
still  more  closely  upon  the  point  now  under  discussion ;  a  general 
lien  being  held  not  sustainable  by  a  carrier  against  the  true 
owner  of  the  goods  for  the  general  balance  due  from  the  factor 
to  whom  the  goods  were  consigned  for  sale.  That  case,  in  effect, 
decides  the  present ;  for  no  sound  distinction  can  be  taken  in  this 
respect  between  a  public  warehousekeeper  and  a  public  carrier, 
except,  indeed,  that  the  latter  stands  in  a  position  more  favoured 
by  the  law  in  respect  to  lien  than  the  former ;  the  carrier  being 
obliged  by  law  to  receive  and  carry  the  goods,  whilst  the  ware- 
housekeeper's  claim  arises  out  of  a  voluntary  contract.  And  the 
the  present  case  appears  to  us  to  difier  from  that  of  George  v. 
Clagett  (2),  principally  relied  on  by  the  defendants.  In  that  case 
the  owner  put  his  goods  into  the  hands  of  his  factor  to  sell  as  his 
own  ;  the  factor  sold  them  as  his  own,  and  the  defendant  had  no 
knowledge  that  the  factor  was  not  the  real  owner  of  the  goods : 
in  such  case  the  set-off  of  the  debt  due  from  the  factor  to  the 
purchaser  followed  as  a  necessary  consequence  from  the  sale  by 
him  as  of  his  own  goods.  But  in  this  case  there  was  no  sale 
by  the  factor;  but  the  proposition  contended  for  is,  that  the 
goods  became,  by  the  operation  of  the  custom,  pledged  for  the 
factor's  debt,  though  the  factor  was  not  authorised  by  law  so  to 
pledge  them  directly.  And  although  the  factor  may  now,  under 
some  circumstances,  pledge,  the  facts  of  the  present  case  do  not 
bring  it  within  the  operation  of  the  statute  6  Geo.  IV.  c.  94. 

It  is  unnecessary,  as  a  further  objection  to  the  custom  set  up 
by  this  plea,  to  observe  that  it  is  pleaded  so  largely  as  to  com- 
prehend all  goods  put  into  the  hands  of  a  warehousekeeper  by  a 
[*\09]  factor  in  his  own  name,  *  whether  or  not  the  warehousekeeper 
has  knowledge  or  notice  that  they  are  not  the  property  of  the 
factor,  but  of  the  foreign  merchants.  But,  without  relying  on 
this  objection,  we  think  the  custom  unreasonable,  and  therefore 
bad  upon  the  more  general  ground  above  stated,  and  therefore 
give  our  judgment  for  the  plaintiff,  won  obstante  veredicto. 

Judgment  for  the  plaintiff  accordingly. 
(1)  24  R.  R.  413  (5  B.  &  Aid.  350).  (2)  4  R.  R.  462  (7  T.  R.  3d9). 
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MELLIN  V.  TAYLOR.  isse. 

_                                                                                                                                               June  1 3. 
(3  Bing.  N.  C.  109—112 ;  8.  C.  3  Scott,  513  ;  2  Hodges,  125  ;  5  L.  J.  (N.  S.)  

C.  P.  346.)  [  109  ] 

A  jui-y  having  found  a  verdict  for  the  defendant  in  an  action  of  crim. 
con.,  the  (*oiu-t  gi'anted  a  new  trial  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence,  notwithstanding  there  was  some  evidence 
for  the  defendant. 

This  was  an  action  to  recover  damages  for  criminal  con- 
versation with  the  plaintiff's  wife.  The  plaintiff  was  a 
manufacturer,  the  defendant  an  attorney:  both  apparently 
opulent. 

At  the  last  Yorkshire  Assizes,  before  Lord  Denman,  Ch.  J.,  the 
case  proved  against  the  defendant  shewed,  in  substance,  that,  in 
violation  of  a  promise  given  by  him  to  the  plaintiff,  he  had  been 
repeatedly  in  company  with  the  plaintiff's  wife  during  the  plain- 
tiff's absence.  A  boy  and  man  deposed  to  an  act  of  criminal 
intercourse  by  daylight,  on  a  stile  in  a  public  footpath  :  the 
defendant  was  proved  to  have  admitted  that  upon  that  occasion 
he  had  been  at  the  stile  in  company  with  the  plaintiff's  wife  ;  he 
denied  the  act  imputed  ;  but  accounted  for  his  being  in  the  lady's 
company  by  a  statement  which  was  proved  to  be  false.  A  female 
servant  deposed  to  another  act  of  criminal  intercourse  under 
improbable  circumstances  in  the  plaintiff's  library.  Another 
female  servant,  whose  reputation  for  chastity,  however,  would 
not  bear  examination,  said  she  saw  the  defendant  come  out  of  a 
dark  closet  in  the  plaintiff's  breakfast- room.  A  groom  and  his 
companion,  who  were  on  the  watch,  said  they  saw  the  plaintiff's 
♦wife,  during  the  plaintiff's  absence,  let  the  defendant  into  the  [  'no  ] 
house  at  half  after  eleven  at  night,  with  his  boots  in  his  hand : 
at  two  in  the  morning  he  went  away  with  his  boots  on.  And  a 
butcher  said  he  saw  the  defendant  go  with  the  plaintiff's  wife 
into  a  stable,  and  remain  there  half  an  hour.  For  the  defendant, 
seventeen  witnesses  were  called,  the  tendency  of  whose  evidence 
was  to  shew  a  vai'iety  of  contradictions,  inconsistencies,  and 
discrepancies,  in  the  testimony  adduced  on  the  part  of  the 
plaintiff.  But  the  chief  topic  of  defence,  considering  the  station 
in  life  of  the  parties,  was  the  improbability  of  the  acts  spoken  to 
at  the  stile  and  in  the  library. 

39—2 
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Mellin  The  trial  lasted  two  days ;  and  a  special  jury  having  found  a 

Taylor,      verdict  for  the  defendant, 

Wilde,  Serjt.  obtained  a  rule  Jiisi  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  weight  of  the  evidence. 
The  learned  Judge  who  presided  reported  that  he  was  not  satisfied 
with  the  verdict. 

Cvesswell,  Alexander,  Cowling,  and  JVortley,  shewed  cause : 

After  relying  on  the  improbability  of  the  testimony  given  for 
the  plaintiff,  they  contended  that  this  was  a  case  of  conflicting 
evidence,  in  which  the  Court  would  not  grant  a  new  trial  merely 
because  a  jury  might  have  been  warranted  in  giving  a  verdict 
the  other  way.  Where  there  is  evidence  on  both  sides,  it  is  not 
the  practice  to  set  aside  a  verdict  because  the  Court  may  form 
an  opinion  as  to  the  weight  of  the  evidence  different  from  the 
opinion  of  the  jury:  Anon,  (i),  Swain  v.  Halt  (2),  Ashlei/  v. 
Ashley  (3),  Smith  v.  Hmigins  (4),  Carstairs  v.  Stein  (5),  BeMier  v. 
Prittie  (6).  To  send  this  case  to  a  new  trial,  therefore,  would  be 
[•111  ]  an  invasion  of  the  province  *of  the  jury,  and,  under  circum- 
stances so  peculiar,  would  insure  a  verdict  for  the  plaintiff;  a 
course,  for  which,  in  trials  of  this  kind,  there  was  less  occasion 
than  in  any  other,  inasmuch  as  an  opinion  upon  the  guilt  or 
innocence  of  the  accused  must  be  formed  in  a  great  measure 
from  the  appearance  and  demeanour  of  the  witnesses,  of  which 
the  jury  were  spectators,  but  of  which  the  Court  above  must  be 
entirely  ignorant. 

Wilde  was  heard  in  support  of  the  rule,  and  the  Court  took 
time  to  consider. 

Cui\  adv.  vxdt. 

TiNDAL,  Ch.  J. : 

We  agree,  that  in  every  case  in  which  the  verdict  has  turned 
upon  a  question  of  fact  which  has  been  submitted  to  a  jury,  and 
there  is  no  objection  to  the  verdict,  except  that  it  is  found,  in  the 

(1)  1  Wils.  22.  (4)  2Str.  1142. 

(2)  3  Wils.  45.  (5)  4  M.  &  S.  192. 

(3)  2  Str.  1 142.  (6)  38  R.  R.  486  (10  Ring.  408). 
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opinion  of  the  Court,  against  the  weight  of  the  evidence,  the       Mbllin 

Court  ought  to  exercise,  not  merely  a  cautious,  but  a  strict  and       Taylor. 

sure  judgment,  before  they  send  the  case  to  a  second  jury.     The 

general  rule  under  such  circumstances  is,  that  the  verdict,  once 

found,  shall  stand :    the  setting  it  aside  is  the  exception,  and 

ought  to  be  an  exception  of  rare  and  almost  singular  recurrence. 

The  argument  before  us  has  gone  the  length  of  contending  that 

if  we  send  this  case  to  a  second  trial  we  invade  the  province 

of  the  jury,  and,  in  the  particular  instance  before  us,  almost 

insure   a   verdict   against   the   defendant.      I   cannot   conceive 

how  the  benefit  of  trial  by  jury  can  be  in  any  way  impaired 

by  a  cautious  and  prudent  application  of  the  corrective  which 

is  now  applied   for:    on   the  contrary,  I   think  that,  without 

some  power  of  this  nature  residing  in  the  breast  of  the  Court, 

the   trial   by   jury  would,   in   particular   cases,   be    productive 

of    injustice,    and   the   institution    itself   would   suffer   in    the 

opinion  of   the   public.     And  with  respect  to   this  particular 

case,   I   *can    never    persuade    myself    that,   in    the   cautious       [  '^^  ] 

manner  in  which  we  express  ourselves  as  to  the  former  verdict, 

a  second  jury  will  not  exercise  their  judgment  upon  the  facts 

brought  before  them  with  as  perfect  freedom,  and  with  as  little 

bias,  as  if   the   investigation  was   for   the   first   time  brought 

before  that  tribunal. 

Strong  observations  have  been  made,  that  we  cannot  have 
the  opportunity  of  giving  an  opinion  on  the  demeanour  of  the 
witnesses  at  the  trial.  It  is  an  observation  which  would  apply 
to  every  case  of  a  motion  to  the  Court,  as  to  some  of  the  Judges, 
if  not  as  to  all.  But  in  this  case  the  learned  Judge  who  presided 
at  the  trial  had  that  opportunity;  and  he  has  reported  to  us 
that  he  is  not  satisfied  with  the  verdict ;  a  course  which  has  in 
it  no  novelty  whatever,  but  has  been  the  constant  practice  from 
the  earliest  time  at  which  new  trials  have  been  granted,  and  is 
acted  upon  every  day.  I  shall,  therefore,  content  myself  with 
saying,  that  the  present  case  appears  to  us,  in  some  of  its 
circumstances,  of  a  very  extraordinary  character  and  nature, 
and  that,  as  the  evidence  now  stands,  the  verdict  appears  to 
us  so  much  against  the  weight  of  the  evidence,  that  before 
we  can  feel  satisfied  in  giving  the  judgment  of  the  Court  for 
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Mellin       the  defendant   upon   the  verdict  which   he  has  obtained,  we 
Taylor.      think  the  facts  of  this  case  ought   to  be  reconsidered  by  a 
second  jury. 

liulc  absolute  far  a  new  trial,  on  paymcui  (yf  costs  (l). 


l^^^'  DAY  V.  BONN  IN. 

Not.  2. 

(3  Bing.  X.  C.  '219—222  ;  S.  C.  3  Scott,  597  ;  2  Hodges,  207 ;  (i  L.  J.  (N.  S.) 

[  219  1  C.  P.  1.) 

A  cause,  and  all  matters  in  dispute  between  the  parties,  being  referred 
to  arbitration,  the  arbitiutors,  **  having  heard  the  pi'oofs  and  allegations 
of  the  parties  touching  the  matters  in  difference  between  them,*'  awarded, 
**  conceming  the  same,"  that  defendant  should  pay  plaintiff  11/.  os.  in 
full  of  all  demands  iu  the  cause  : 

Hold  sufficiently  final. 

The  plaintiff  issued  a  writ  in  debt  for  11/.  5». 

On  the  6th  of  August,  before  any  declaration  had  been 
delivered,  the  cause,  and  all  matters  in  dispute  between  the 
parties  were,  under  a  Judge's  order,  referred  to  arbitration. 

The  arbitrator,  by  his  award,  after  reciting  the  Judge's  order 
and  the  rule  of  Court  thereon,  and  averring  that  he  had  heard 
[  ^220  ]  the  allegations  and  proofs  and  answers  *of  the  parties,  "  touching 
the  matters  in  difference  between  them,"  made  his  award  **  con- 
cerning the  same  "  as  follows ;  that  all  proceedings  in  the  cause 
should  cease,  and  that  the  defendant  should,  on  the  12th  of 
September,  1836,  pay  the  plaintiff  112. 5^.  *'  in  full  of  all  demands 
in  the  cause.*' 

Ilurhtoney  upon  an  affidavit  that  two  claims  were  m-ged 
before  the  arbitrator,  one  of  which  was  resisted  and  the  other 
admitted,  moved  to  set  aside  this  award  on  the  ground  that  it 

(1)  Wilde  moved  for  the  rule,  on  e\ddence  in  his  summing  up:  but 

an  alleged  misdirection,  as  well  as  the  reception  of  the  evidence,  which 

on  the  ground  that  the  verdict  was  was  admitted  to  be  improi)er,  not 

against  evidence.  having  been  objected  to,  the  Court 

Evidence  had  been  received,  with-  held  that  the  comment  on  it  would 

out    objection     by    the    plaintiff's  not  of  itself  warrant  the  granting  a 

counsel,    of    the    happy    terms    on  rule  for  a  new  trial, 

which  the  defendant  lived  with  his  Upon  the  new  trial  a  verdict  was 

own  wife  and  family ;  and  the  learned  given  for  the  plaintiff,  with  1 ,000/. 

Chief  Justice  commented  on  this  damages. 
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was  not  final;  having  decided  upon  the  demand  in  the  cause  ^^^ 

only,  and  having  omitted  to  determine  the  other  matters  in       Bonnin. 
difference.     If  another  action  were  brought  in  respect  of  those 
matters  in  difference  the  defendant  could  not  set  up  this  award 
as  a  bar. 

In  Gyde  v.  Bomher  (i)  where  a  cause  and  all  matters  in 
difference  were  referred  to  an  arbitrator,  and  by  his  award 
he  merely  directed  a  verdict  to  be  entered  in  favour  of  the 
plaintiff  for  one  entire  sum,  the  award  was  held  not  final,  and 
therefore  bad. 

TiNDAL,  Ch.  J. : 

It  appears  to  me,  looking  at  this  award,  suflBciently  certain 
that  the  arbitrator  has  taken  into  consideration  all  the  matters 
submitted  to  him,  and  has  awarded  on  all :  though  he  does  not 
expressly  negative  that  there  were  other  matters  in  difference, 
yet  we  cannot  read  the  award  without  seeing  that  he  intends 
to  do  so.  The  submission,  bearing  date  August  6th,  is  of  the 
cause  and  all  matters  in  dispute  between  the  parties;  and  the 
arbitrator  after  alleging  that  in  pursuance  of  the  reference  he 
has  heard  the  allegations,  proofs,  and  answers  of  the  parties 
touching  the  matters  in  difference  between  them,  awards  con- 
cerning *the  same,  that  all  proceedings  shall  cease  on  payment  [  •221  ] 
of  IIZ.  bs.  in  full  of  all  demands  in  the  cause :  leaving  us  to  infer 
that  there  was  no  other  matter  in  difference. 

In  (iyde  v.  Boucher  it  appeared  by  affidavit  that  there  were 
other  matters  and  that  they  had  not  been  considered.  The 
supposed  hardship  as  to  pleading  the  award  does  not  exist :  for 
the  defendant  must  aver  and  prove  that  the  matter  for  which 
he  is  sued  a  second  time  has  been  the  subject  of  an  award, 
and  this  award  would  be  a  bar  as  to  all  matters  up  to  the 
6th  of  August. 

Gaselee,  J. : 

If  it  had  been  stated  on  affidavit  that  there  were  other  matters 
on  which  the  arbitrator  had  not  awarded,  there  might  have  been 
ground  for  a  rule :  but  the  arbitrator  by  alleging  that  he  has 

(1)  5  Dowl.  P.  C.  127. 
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Day         heard  the  allegations  and  proofs  of  the  parties  touching  the 
BoHNiH.      matters  in  difference  between  them,  and  has  awarded  **  con- 
cerning  the  same/*   that   the  defendant  shall   pay  a  certain 
sum,   sufficiently   shews  that   no  other  question   was  brought 
before  him. 

Vauohan,  J.  concurred. 

BOSANQUET,  J.  : 

The  cause  and  all  matters  in  dispute  are  referred  :  and  when 
the  arbitrator  awards  "  concerning  the  same,"  that  the  defen- 
dant shall  pay  a  certain  sum,  in  full  of  all  demands  in  the 
cause,  he  shews  sufficiently  that  no  other  question  was  before 
him.  The  language  of  Lord  Tenterdbn  in  Pearse  v.  Pearse  (i) 
is  very  apposite.  ''  There  was  in  this  case  a  submission  of  an 
action  at  law,  a  suit  in  equity,  and  of  all  matters  in  difference 
between  the  parties  or  either  of  them.  The  arbitrator  has 
[  '222  ]  adjudicated  upon  the  *action  at  law,  by  ordering  the  defendants 
to  pay  the  plaintiff  a  sum  of  money ;  he  has  adjudicated  upon 
the  suit  in  equity,  by  ordering  the  bill  to  be  dismissed,  and  each 
party  to  pay  his  own  costs.  It  does  not  appear  that  there 
was  any  matter  in  difference,  between  the  defendants  in  the 
action  and  T.  Pearse,  not  included  in  the  suit  in  equity.  The 
question  whether  the  5001,  was  a  gift  or  a  loan,  was  a  matter 
included  in  the  suit  in  equity.  Then  if  there  were  no  matters 
in  difference  between  the  parties,  besides  those  included  in  the 
action  at  law,  and  the  suit  in  equity,  the  arbitrator,  by  his 
award,  has  decided  upon  these  matters.  The  award,  therefore, 
is  good,  and  the  rule  must  be  discharged.'* 

Rule  refused. 
(I)  9  B.  &  C.  at  p.  4S8. 
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JOHNSON  AND  Another  v.  WINDLE  and  Another  (1).        isse. 

(3  Bing.  N.  C.  225—229 ;  S.  C.  3  Scott,  608 ;  2  Hodges,  202 ;  6  L.  J.  ^^' 

(N.  S.)  C.  P.  5.)  [  225  J 

A  promissory  note  delivered  by  defendant  to  plaintiff,  payable  to 
plaintiff's  order,  was  stolen  fi*om  plaintiff  by  his  clerk,  who,  after 
forging  plaintiff's  indorsement,  obtained  payment  of  the  defendant's 
banker :  the  banker  handed  the  note  to  the  defendant : 

Held,  that  plaintiff  was  entitled  to  recover  the  amount  at  the  hands 
of  defendant  in  an  action  of  trover,  notwithstanding  six  weeks  had 
elapsed  before  plaintiff  discovered  and  gave  defendant  notice  of  the  Liss 
of  the  note. 

This  was  an  action  of  trover  to  recover  the  value  of  the 
promissory  note,  set  out  as  follows  : 

**  MiLFORD  Wharf,  London,  30th  March,  1835. 

**  Sixty  days  after  date,  we  promise  to  pay  C.  Johnson  and 

Sons,  or  order,  30/.  value  received  in  coals,  ex  ship  Tfco  Brothers^ 

at  Messrs.  Gosling  and  Sharpe. 

"  W.  and  C.  Windle." 

The  declaration  was  in  the  usual  form,  and  alleged  that  the 
plaintiffs  were  lawfully  possessed  of  the  note  as  of  their  own 
property. 

The  defendants  pleaded,  first  not  guilty;  secondly,  that  the 
plaintiffs  were  not  lawfully  possessed  as  of  their  own  property  of 
the  said  promissory  note  in  manner  and  form  as  the  declaration 
alleged. 

Upon  these  pleas  issues  were  joined. 

By  order  of  a  Judge,  and  consent  of  the  parties,  the  following 
facts  were  stated  in  a  special  case  for  the  opinion  of  the  Court. 

The  defendants  were  the  makers  of  the  promissory  note  above 
set  forth,  and  the  plaintiffs  were  the  payees  therein  mentioned. 

The  note  in  question  was  made  and  drawn  by  the  defendants 
on  the  day  of  its  date,  and  delivered  by  them  to  the  plaintiffs  in 
the  usual  course  of  business,  in  part  payment  for  part  of  a  cargo 
of  coals  ex  ship  the  Two  Brothers.  r  ^ 

The  note  was  afterwards  stolen  from  the  plaintiffs  ;  and  at  the 
time  it  was  so  stolen  there  was  no  indorsement  upon  it. 

On  the  day  when  it  became  due,  Messrs.  Wilkins  were  holders       [  226  ] 
(1)  See  now  Bills  of  Exchange  Act,  1882,  s.  24.— R.  C. 
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joHNBON  of  the  said  note  for  value,  and  the  same  was  presented  by  a  clerk 
WiNDLB  ot  Messrs.  Glyn  &  Co.,  bankers  in  London  on  account  of  the  said 
Messrs.  Wilkins  to  Messrs.  Gosling  and  Sharpe,  for  payment,  who, 
as  the  defendant's  bankers,  paid  the  note  and  debited  the  defen- 
dant's account  with  the  sum  paid.  The  note  was  afterwards  handed 
over  to  the  defendants,  in  whose  possession  it  still  remained. 

Upon  the  delivery  of  the  note  to  the  defendant  by  Messrs. 
Gosling  and  Sharpe,  and  whilst  it  remained  in  the  defendants' 
possession,  and  before  the  commencement  of  this  suit,  the  plain- 
tiffs demanded  the  note  of  the  defendants,  but  they  refused  to 
give  it  up.     Afterwards  the  present  action  was  commenced. 

The  promissory  note  was  never  indorsed  by  the  plaintiffs,  or 
by  their  authority,  nor  was  any  person  ever  authorised  by  them 
to  receive  the  amount  thereof.  At  the  time  when  the  note 
was  handed  over  to  the  defendants,  the  following  indorsements 
appeared  upon  the  back  of  it. 

"  By  C.  Johnson  and  Sons  to  Mr.  John  Atkin, 

**  John  Atkin, 
**  George  Wrk-ht." 

All  the  indorsements  on  the  notes  were  forgeries  in  the  hand- 
writing of  one  George  Wryghte,  who,  at  the  time  the  note  was 
made  and  delivered  to  the  plaintiffs,  and  for  some  time  after- 
wards, was  a  clerk  in  their  employ.  The  note  was  stjlen 
from  the  plaintiffs  by  the  said  G.  Wryghte,  whilst  he  was  in 
their  service. 

The  defendants  had  no  notice  that  the  indorsement  of  **C. 
Johnson  and  Sons,"  was  a  forgery  at  the  time  their  bankers 
Messrs.  Gosling  and  Sharpe  paid  the  note,  nor  till  six  weeks 
afterwards,  when  notice  was  given  to  the  defendants  of  that 
fact  upon  the  plaintiff's  first  discovering  that  the  note  had 
been  stolen. 
[  227  J  If  the  Court  upon  the  circumstances  above  stated,  should  be 

of  opinion  that  the  plaintiffs  were  entitled  to  the  property,  and 
to  the  possession  of  the  note  when  the  same  was  demanded  as 
aforesaid,  and  that  there  was  sufficient  evidence  of  a  conversion 
by  the  defendants,  the  pleas  were  to  be  withdrawn,  and  judg- 
ment was  to  be  entered  for  the  plaintiffs  by  confession,  damages 
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80/.  and  interest,  together,  with  their  costs  and  charges  of  this      Johnson 

suit.       But  WINDLK. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  were 
not  so  entitled,  or  that  there  was  not  sufficient  evidence  of  a 
conversion,  then  judgment  of  nolle  prosequi  w^as  to  be  entered. 

ChanneU,  for  the  plaintiffs  : 

The  property  in  this  bill  which  was  vested  in  the  plaintiffs 
has  never  been  divested,  and  the  refusal  to  deliver  up  the  bill 
after  demand  constitutes  a  conversion,  for  which  the  defendants 
are  liable  in  trover.  Nor  can  the  defendants  justify  their  refusal 
to  deliver  the  bill,  on  the  ground  of  any  alleged  negligence  on 
the  part  of  the  plaintiffs.  With  one  exception,  all  the  cases  in 
which  such  negligence  of  the  owner  has  been  holden  to  constitute 
a  defence  to  the  holder  of  chattels,  the  chattel  has  been  such  as 
passed  by  delivery.  This  bill  could  not  pass  without  the  authority 
of  an  indorsement ;  and  under  such  authority  there  has  been  no 
payment,  either  by  the  bankers  or  the  defendants.  In  Smith  v. 
Shepperd  (i),  the  note,  when  lost,  was  indorsed  in  blank.  But 
Cheap  V.  Harley  (2),  Mead  v.  Yming  (3),  and  Forster  v.  Clements  (4) 
shew,  that  if  a  banker  pays  without  ascertaining  the  indorsement 
to  be  genuine,  it  is  at  his  own  risk.  If  there  has  been  no  authorised 
payment,  the  defendants  had  no  *right  to  receive  the  bill  from  [  •228  ] 
the  bankers,  and  having  done  so,  are  as  much  liable  to  action 
as  a  party  who  receives  the  goods  of  a  bankrupt  after  bankruptcy. 

Bayley,  for  the  defendants : 

The  defendants  paid  the  bill  to  a  holder  for  value ;  and  if  that 
was  not  a  valid  payment,  at  least  it  was  not  so  clearly  void  as  to 
entitle  the  plaintiffs  to  throw  the  loss  on  the  defendants.  The 
Court  will  distinguish  between  securities  for  money,  and  currency ; 
as  in  Lang  v.  Smyth  (5),  where  the  plaintiff's  Neapolitan  bonds 
having  been  fraudulently  paid  by  his  agent  to  defendant,  and 
the  jury  having  expressly  found  that  the  defendant  did  not  act 
with  due  caution,  the  Court  refused  to  disturb  a  verdict  for  the 

(1)  Chitty  on  BilL*.  8th  ed.  429.  (3)  2  R.  11.  314  (4  T.  E.  28). 

(2)  3  T.  R.  127,  cited  in  Alien  v.  (4)  11  R.  R.  6o()  (2  Camp.  17). 
Duwlas,                                                         (5)  33  R.  R.  462  (7  Ring.  284). 
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Johnson  plaintiff.  The  instrument  in  this  case  was  negotiable  by  indorse- 
WiN^DLE.  ment ;  the  defendants  had  no  means  of  knowing  the  authenticity 
of  the  indorsement ;  and  the  plaintiffs  are  chargeable  with  gross 
negligence  in  permitting  it  to  be  stolen  by  their  own  clerk,  and 
allowing  six  weeks  to  elapse  before  they  discovered  their  loss : 
they  ought  not,  therefore,  to  be  allowed  to  cast  the  loss  on  the 
defendants,  at  all  events  not  till  they  have  prosecuted  the  thief. 
In  Mornson  v.  Buchanan  (i),  it  appearing  that  it  was  the  regular 
and  usual  course  of  business  in  commercial  transactions,  to 
deliver  out  a  bill  of  exchange,  left  for  acceptance,  to  any  person 
who  mentioned  the  amount  and  described  any  private  mark  or 
number  upon  it ;  it  was  held  that  if  the  clerk  of  the  party  leaving 
it,  by  his  conduct  should  enable  a  stranger  to  discover  the  mark 
or  number,  in  consequence  of  which  the  bill  should  be  delivered 
out,  the  owner  could  not  maintain  trover  for  the  bill  against  the 
party  who  so  delivered  it  out. 

TiNDAL,  Ch.  J. : 

It  would  be  of  most  dangerous  consequence  if  we  were  to  give 
[  ^229  ]  legality  to  a  forged  indorsement  *of  a  bill  of  exchange,  and  that 
would  be  the  effect  of  a  judgment  in  favour  of  these  defendants. 

The  general  rule  is,  that  no  title  can  be  obtained  through  a 
forgery.  Here  the  indorsement  upon  the  bill  has  been  forged, 
and  the  only  ground  which  has  been  urged  to  take  the  case  out 
of  the  general  rule,  is,  that  there  has  been  such  gross  negligence 
in  the  plaintiffs  as  to  divest  them  of  any  remedy  against  the 
defendants.  But  for  aught  that  appears  on  this  case  they  may 
have  acted  with  sufficient  caution  to  exclude  any  such  ground  of 
defence.  If  such  negligence  were  to  be  the  defence  relied  on,  it 
should  have  been  stated  in  the  case. 

Gaselee,  J. : 

In  the  case  relied  on  for  the  defendants,  it  was  expressly  found 
that  there  had  been  gross  negligence  on  the  part  of  the  plaintiff. 

Vauohan,  J. : 

The  plaintiffs  have  fulfilled  all  the  requisites  to  enable  them 

(1)  0  Car.  &  P.  18. 
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to  maintain  an  action  of  trover :  and  no  fact  is  stated  from  which  Johnson 
negligence  can  be  inferred.  It  diflfers  therefore  entirely  from  the  windle. 
case  in  which  negligence  was  expressly  found. 

BOSANQUET,  J. : 

I  am  of  the  same  opinion.  This  instrument  on  the  face  of 
it,  was  marked  as  the  property  of  the  plaintiffs.  By  an  indorse- 
ment which  is  a  nullity,  it  has  found  its  way  into  the  hands 
of  the  defendants:  it  has  been  demanded  of  them,  and 
refused:  and  that  aflfords  suflBcient  ground  for  an  action 
of  trover. 

Judffmentfor  jdaintijf'it. 


JOSEPH   PROLE  AND  WILLIAM   STEILE,   Adhinis-        i836. 

TRATORS  OF  W.  S.  ANDREWS,  DECEASED,  V.  WIGGINS.  — * 

(3  Bing.  N.  C.  230—235  ;  S.  C.  3  Scott,  601 ;  2  Hodges,  204  ;  6  L.  J.  ^  ^'^^  ^ 

(N.  S.)  C.  P.  2.) 

To  debt  on  bond  the  defendant  pleaded  that  the  bond  was  given  in 
pursuance  of  a  corrupt  agreement  that  the  defendant  should  serve  the 
obligee  as  an  apprentice  to  the  business  of  surgeon,  apothecary,  and 
man -midwife,  for  two  years,  and  that  the  agreement  should  be  ante- 
dated to  make  it  appear  he  had  served  five  years,  in  order  that  by  such 
corrupt  contrivance  he  might  be  admitted  to  his  examination  for  the 
business  of  an  apothecary  at  the  end  of  two  years  instead  of  five,  as 
required  by  statute. 

A  verdict  having  been  found  for  the  defendant,  the  Court  refused  to 
enter  judgment  for  the  plaintiff  non  obstante  veredicUt,  which  was  moved 
for  on  the  ground  that  it  appeared  to  be  the  object  of  the  parties  to 
enable  the  defendant  to  practise  as  a  surgeon  also,  and  that  a  five  years' 
apprenticeship  was  not  required  for  the  business  of  a  surgeon;  and 
that  it  was  not  open  to  the  defendant  to  object  to  the  legality  of  his 
own  bon  I. 

To  debt  on  bond,  conditioned  to  pay  to  W.  S.  Andrews  the 
sum  of  2002.  with  interest,  the  defendant  pleaded, 

That  the  said  W.  S.  Andrews  before  and  at  the  time  of  making 
the  said  writing  obligatory,  used,  exercised,  and  carried  on  the 
art,  mystei'y,  and  profession  of  a  surgeon,  apothecary,  and  man- 
midwife,  and  that  before  the  making  of  the  said  supposed  writing 
obligatory,  to  wit  on  the  10th  of  July,  1828,  it  was  unlawfully 
and  corruptly  agreed  by  and  between  the  said  W.  S.  Andrews 
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Pbole  and  the  defendant,  that  the  said  W.  S.  Andrews  should  take 
WioGiN8«  George  Henry  Wiggins,  son  of  the  defendant,  as  his  apprentice 
to  learn  the  art,  mystery,  or  profession  of  surgeon,  apothecary, 
and  man-midwife,  for  the  term  and  space  of  two  years  only; 
but  that  in  and  by  certain  articles  of  agreement  of  apprentice- 
ship, to  be  made  and  entered  into  by  and  between  the  said 
^  W.  8.  Andrews  and  the  defendant  and  his  son  G.  H.  Wiggins, 
it  should  be  stated  and  be  made  to  appear,  that  it  had  been 
agreed  by  and  between  the  said  parties  thereto,  that  the  said 
[  ♦231  ]  G.  H.  Wiggins  had  been  and  was  articled  to  *the  said  W.  S. 
Andrews  for  the  term  of  five  years  as  his  apprentice ;  and  for 
that  purpose  that  such  articles  of  agreement  should  be  ante- 
dated ;  in  order  that  by  such  corrupt  contrivance  the  said 
parties  to  the  said  agreement  might  fraudulently  and  illegally 
procure  the  said  G.  H.  Wiggins  to  be  admitted  to  examination, 
for  the  purpose  of  practising  as  an  apothecary  upon  serving  an 
apprenticeship  for  two  years,  instead  of  an  apprenticeship  of  five 
years,  as  required  by  the  statute  in  such  case  made  and  provided; 
and  it  was  also  then  agreed  between  the  parties  aforesaid,  that 
the  defendant  should  pay  to  W.  S.  Andrews  the  sum  of  200/.  at 
the  end  of  two  years  from  the  time  his  son  G.  H.  Wiggins  should 
go  to  the  said  W.  S.  Andrews,  together  with  interest  for  the  same 
from  the  day  G.  H.  Wiggins  should  actually  go  into  the  service 
of  W.  S.  Andrews ;  which  said  sum  of  200Z.  and  interest  should 
he  secured  by  the  said  bond  or  obligation.  That,  in  pursuance 
of  such  corrupt  contract  and  unlawful  agreement  so  made  as 
aforesaid,  the  said  G.  H.  Wiggins  afterwards,  to  wit,  on  the 
15th  of  July,  1828,  at,  &c.  entered  into  the  service  of  the  said 
W.  S.  Andrews  as  his  apprentice  as  aforesaid  and  for  the  purpose 
aforesaid,  and  continued  in  such  service  for  the  space  of  two 
years  from  the  day  and  year  last  aforesaid.  That  in  pursuance, 
and  in  consideration  of  such  unlawful  and  corrupt  contract  and 
agreement  so  made  as  aforesaid,  to  wit,  on  the  28rd  of  March, 
1829,  the  said  bond  or  writing  obligatory,  was  executed  and 
delivered  by  the  defendant  to  the  said  W.  S.  Andrews,  and 
certain  articles  of  agreement  were  then,  to  wit,  on,  &c.,  also 
made  by  and  between  the  defendant  of  the  first  part ;  the  said 
G.  H.  Wiggins  of  the  second  part ;  and  W.  S.  Andrews  of  the 
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third  part ;  and  the  same  were  antedated  the  15th  of  July,  1825 ;  Pbolb 
which  said  articles  of  agreement,  sealed  with  the  respective  seals  wiooihs 
of  the  defendant  *and  W.  S.  Andrews  were  had,  taken,  and  kept  [  *232  ] 
by  said  W.  S.  Andrews,  and  therefore  could  not  be  produced  by 
the  defendant ;  and  in  and  by  the  said  articles  of  agreement,  it 
was  falsely  and  fraudulently  recited,  that  it  had  been  agreed 
l)etween  the  several  paities  thereto,  that  the  said  G.  H.  Wiggins 
should  be  articled  to  the  said  W.  S.  Andrews  for  the  term  of  five 
years  as  an  apprentice ;  and  in  and  by  the  said  articles  of  agree- 
ment it  was  also,  amongst  other  things,  falsely,  unlawfully,  and 
corruptly  witnessed,  that  the  said  W.  S.  Andrews  should  and 
would  for  and  during  the  term  of  five  years,  teach  and  instruct, 
or  cause  to  be  taught  and  instructed,  the  said  G.  H.  Wiggins  in 
the  art,  mystery,  or  profession  of  a  surgeon,  apothecary,  and 
man-midwife,  and  at  the  end  of  the  said  term,  do  all  such  acts 
as  might  and  should  be  needful  for  the  facilitating  G.  H.  Wiggins 
being  duly  admitted  as  a  regular  and  qualified  surgeon,  and  as 
in  such  cases  was  usual :  and  further  in  and  by  the  said  articles 
of  agreement  it  was  made  to  appear  that  G.  H.  Wiggins  con- 
sented and  agreed  to  become  and  be,  and  did  thereby  bind 
himself  duly  to  serve  the  said  W.  S.  Andrews  as  his  apprentice 
in  the  art,  mystery,  or  profession  aforesaid  from  the  day  of  the 
date  thereof,  for  the  said  term  of  five  years ;  whereas  in  truth 
and  in  fact  the  said  articles  of  agreement  were  not  made  or 
executed  by  the  said  several  parties  thereto  on  the  15th  of  July, 
1825,  but  were  really  and  actually  made  and  executed  by  them 
respectively  with  such  object  and  in  pursuance  of  such  corrupt 
agreement  as  aforesaid  at  a  subsequent  time,  to  wit,  on  the 
23rd  of  March,  1829;  wherefore  the  said  supposed  writing 
obligatory  became  and  was  wholly  void  in  law ;  and  that,  the 
defendant  was  ready  to  verify,  &c. 

A  verdict  having  been  found  for  the  defendant  on  this  plea, 

Storks  moved   to   enter    judgment  for   the   plaintiffs   nou        [  2S<  j 

obstnnte   reralicto,   on    the   ground   that   though  a   five   years' 

apprenticeship  was  necessary  to  entitle  a  party  to  practise  as  an 

apothecary  under  55  Geo.  III.  c.  194,  s.  15  (i),  yet  as  he  might 

(1)  See  note  on  p.  625. 
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Pbolb  practise  in  the  capacity  of  a  surgeon  without  an  apprenticeship, 
Wiggins,  if  that  were  intended  to  be  the  principal  business,  and  the  other 
only  as  ancillary  to  it,  the  bond  might  be  good  to  secure  payment 
for  instruction  in  the  art  of  surgery :  at  all  events  it  was  not  open 
to  a  party  to  the  bond  to  take  the  objection.  In  Doe  d.  Roberts  v. 
Roberts  (i)  it  was  held  that  no  man  can  be  allowed  to  allege  his 
own  fraud  to  avoid  his  own  deed ;  and,  that  therefore,  where  a 
deed  of  conveyance  of  an  estate  from  one  brother  to  another,  was 
executed  to  give  the  latter  a  colourable  qualification  to  kill  game, 
as  against  the  parties  to  the  deed,  it  was  valid,  and  was  sufficient 
to  support  an  ejectment  for  the  premises.  In  Armstrong  v. 
Lewis  {2),  where  A.  and  B.  carried  on  the  business  of  a  pawn- 
broker, in  partnership,  under  a  deed,  the  business  was  conducted 
solely  by  A.,  and  his  name  alone  appeared  over  the  shop  door, 
and  upon  the  printed  tickets  and  duplicates  used  by  persons  in 
that  trade,  and  the  licences  contained  the  name  of  A.  only,  the 
Court  inclined  to  think,  that  although  the  parties  might  by  that 
contract  have  rendered  themselves  liable  to  penalties  imposed  by 
the  statute  39  &  40  Geo.  III.  c.  99,  yet  that  there  being  no  actual 
agreement  for  an  infraction  of  the  law,  the  contract  was  not  void. 
So  here,  there  being  no  agreement  for  any  infraction  of  the 
law  as  to  the  profession  of  a  surgeon,  the  Court  would  not  set 
aside  the  bond,  though  the  parties  might  be  liable  to  a  penalty  in 
respect  of  the  business  of  an  apothecary.  In  Hatves  v.  Leader  (3) 
it  was  held,  upon  *a  plea  of  the  statute  of  13  Eliz.  to  a  deed,  that 

L  •234  ]  the  defendant  was  not  such  a  person  as  could  plead  that  plea  ; 
and  this  reason  was  given, — that  the  statute  makes  the  deed  void 
as  against  the  creditor,  but  not  as  against  the  party  himself,  his 
executors  or  administrators,  for  as  against  them,  it  remains  a 
good  deed  of  gift. 

In  Montifiore  v.  Montifiore  (4>)  Lord  Mansfield  said,  that  no 
man  shall  set  up  his  own  iniquity  as  a  defence,  any  more  than 
as  a  cause  of  action:  Smith  v.  Garland  (5),  is  to  the  same  effect. 

The  Court  having  requested  to  see  the  pleadings, 

(1)  20  B.  L.  477  (2  B.  &  Aid.  367).  (3)  Cro.  Jac.  270. 

(2)  39  B.  R.  776  (2  (V.  &  M.  274).  (4)  1  W.  Bl.  363. 

But  see  r<  ufro,  4  Mooi-e  &  ^^cott.  1.  (o)  16  R.  R.  154  (2  Mer.  123). 
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TiNDAL,  Ch.  J.  now  said :  Prole 

r. 
We  looked  at  the  pleadings  to  see  whether  they  contained  any      Wiggins. 

allegation  that  the  object  of  the  parties  was  to  defeat  the  pro- 
visions of  the  statute  56  Geo.  III.  c.  194,  s.  15  (i)  ;  and  we  find 
that  the  plea  states  that  it  was  unlawfully  and  corruptly  agreed 
between  Andrews  and  the  defendant  that  Andrews  should  take 
the  defendant's  son  as  his  apprentice  for  two  years,  to  learn  the 
art,  mystery,  or  profession  of  surgeon,  apothecary,  and  man- 
midwife  for  two  years,  but  that  it  should  appear  in  the  articles  of 
agreement  that  the  defendant's  son  had  been  articled  for  five 
years,  in  order  that  by  such  corrupt  contrivance  the  parties  might 
fraudulently  and  illegally  procure  the  defendant's  son  to  be 
admitted  to  examination  for  the  purpose  of  practising  as  an 
apothecary  upon  serving  an  apprenticeship  for  two  years  instead 
of  five,  as  required  by  the  statute.  It  is  true  the  agreement 
adds  that  their  object  was  also  to  facilitate  the  practice  of  the 
apprentice  in  the  capacity  of  a  surgeon ;  but  there  is  a  distinct 
allegation  in  the  plea,  that  their  object  was  to  defeat  the  object 
of  the  statute  as  to  the  apprenticeship  required  for  an  apothecary ; 
and  the  jury  having  found  the  plea  to  be  true,  there  is  no  ground 
for  entering  *  judgment  non  obstante  veredicto.  In  Doe  d.  Roberts  \  •233  J 
V.  Roberts  the  defence  set  up  was  inconsistent  with  the  deed ; 
but  the  facts  pleaded  here  are  all  consistent  with  the  deed  ;  and 
in  Collins  v.  Blantern  (2)  it  was  held  that  a  bond  given  by  way 
of  indemnity  to  one  who  had  given  his  note  for  35  D/.  to  a  prose- 
cutor on  an  indictment  for  perjury,  to  induce  him  to  withhold 
his  evidence,  was  void  ab  initio,  and  that  the  facts  might  be 

specially  pleaded. 

Rnle  refused. 

Storks  afterwards  moved  that  the  plaintiff  might  be  exempted 
from  the  payment  of  costs,  on  the  ground  that,  as  administrator, 
he  was  bound  to  sue. 

Sed  per  Curiam  : 

If  you  had  any  aflSdavit  that  the  plaintiff  did  not  know  of  the 

(1)  Repealed   (as  to  the  require-      1874  (37  &  38  Vict.  c.  34,  8.  2).— 
ment  of  five  years'  apprenticeship)  by      R.  C. 
the   Apothecaries  Amendment  Act,  (2)  2  Wils.  341. 
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Prole        fraud,  perhaps  we  might  have  granted  a  rule  nisi ;  but  when  the 
Wiggins,      plea  disclosed  the  whole  transaction,  the  plaintiff  might  have 
abandoned  his  suit. 

Ride  refuHeiL 


1836.  TAYLOR  V.  BLACKLOW  (1). 

.^8.         ^^  ^.^^  ^  ^   235-249;  S.  C.  3  Scott,  614  ;  2  Hodges.  224 ;  6  L.  J.  (X.  S.) 
[  2Sr,  ]  C.  P.  14.) 

Defendant,  an  attorney,  being  employed  to  raise  money  on  mort- 
gage for  plaintiff,  disclosed  to  the  proposed  lender  certain  defectn  in 
plaintiff *s  title,  per  qnod  plaintiff  was  subjected  to  divers  actions  at  the 
suit  of  the  proposed  lender,  was  delayed  in  obtaining  the  money  he 
wanted,  and  compelled  to  give  a  higher  rate  of  interest :  Held,  that  this 
was  a  breach  of  duty  for  which  an  action  lay  against  defendant,  notwith- 
standing he  had  been  the  attorney  of  the  proposed  lender  before  his 
retainer  by  the  plaintiff. 

The  declaration  stated,  that  before  and  at  the  several  times 
hereinafter  mentioned  the  defendant  was  an  attorney,  to  wit,  an 
[  •23«  ]  attorney  of  the  Court  of  Common  *Pleas  at  Westminster ;  and 
the  plaintiff  then  claimed  to  be  lawfully  entitled  to  and  interested 
in  a  certain  estate,  to  wit,  in  certain  messuages,  buildings,  lands, 
tenements,  and  premises  with  the  appurtenances  in  the  county  of 
Kent;  and  before  and  at  the  time  of  the  committing  of  the 
grievance  by  the  defendant  as  hereinafter  mentioned  was  desirous 
to  borrow  and  obtain  an  advance  of  money,  to  wit,  the  sum  of 
4,000Z.,  by  way  of  mortgage  of  and  security  upon  the  said  estate 
and  premises ;  whereof  the  defendant,  before  and  at  the  time  of 
the  committing  of  the  grievance  by  him  committed  as  hereinafter 
stated,  had  notice :  and  thereupon,  heretofore,  to  wit,  on  the  2nd 
of  March,  1833,  the  defendant,  so  being  such  attorney  as  afore- 
said, represented  to  the  plaintiff  that  he  had  a  client  who  would 
advance  the  said  sum  of  4,O0OZ.  on  sufficient  security  and  at  a 
moderate  rate  of  interest,  to  wit,  at  the  rate  of  4  per  cent,  per 
annum  for  interest  on  the  same ;  and  the  plaintiff,  at  the  request 
of  the  defendant,  retained  and  employed  the  defendant  as  such 
attorney,  to  use  due  endeavours  to  obtain  and  procure  the  said 

(1)  Oited  in  the  judgment  of  Grove,  J.,  in  Barber  v.  Htont  (1881)  50 
L.  J.  C.  P.  297.— R.  C. 
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sum  of  4,000Z.  on  such  mortgage  for  the  plaintiff,  for  reasonable  Taylor 
reward  to  the  defendant  in  that  behalf;  and  the  plaintiff  at  the  black  now. 
request  of  the  defendant  then  delivered  to  the  defendant  as  such 
attorney,  and  in  pursuance  of  the  said  retainer,  divers,  to  wit,  six 
abstracts  of  and  relating  to  the  title  of  the  plaintiff,  of  in  and  to 
the  said  estate  and  premises,  and  certain  other  documents  also 
relating  to  the  same,  to  wit,  a  statement  of  the  number  of  acres 
of  which  the  said  estate  consisted,  and  the  names  of  the  tenants 
and  occupiers  of  the  same ;  and  thereupon  and  by  means  of  the 
premises  the  defendant  afterwards,  and  before  the  committing  of 
the  grievance  by  the  defendant  as  hereinafter  mentioned,  to  wit, 
on  &c.,  as  such  attorney  of  and  for  the  plaintiff  as  aforesaid, 
discovered  and  ascertained  that  there  was  a  certain  defect  in  and 
objection  to  the  legal  right  and  *title  of  the  plaintiff  to  the  said  [  *237  ] 
estate  and  premises,  to  wit,  that  in  two  of  the  title  deeds  of  and 
relating  to  the  said  estate  and  premises  a  part  of  the  said  estate 
and  premises,  to  wit,  sixty  acres  thereof,  and  certain  messuages, 
buildings,  and  improvements  thereon,  had  not  been  sufficiently 
conveyed  to  or  for  the  use  or  benefit  of  the  plaintiff ;  and  that  by 
reason  and  on  account  thereof  a  certain  other  person,  to  wit, 
John  Henry  Taylor,  the  brother  of  the  plaintiff  then  had  in  point 
of  law  a  legal  right  to  such  part  of  the  said  estate  and  premises, 
and  to  recover  the  possession  of  the  same,  although  in  justice 
and  equity  the  beneficial  interest  in  the  whole  of  the  said  estate 
and  premises  then  belonged  to  the  plaintiff;  and  by  reason  of 
the  premises,  and  under  and  by  virtue  of  the  said  retainer  and 
employment,  it  then  became  and  was  the  duty  of  the  defendant 
not  voluntarily  or  unnecessarily  to  divulge  and  communicate 
the  said  defect  in  and  objection  to  the  legal  right  and  title  of  the 
plaintiff  to  the  said  estate  and  premises  to  the  said  J.  H.  Taylor 
or  to  any  other  person,  and  not  to  instigate  or  cause  to  procure 
to  be  commenced  or  prosecuted  any  action  or  proceeding  for  the 
recovery  of  the  said  estate  and  premises,  or  any  part  thereof, 
from  the  plaintiff,  for  or  by  reason  or  on  account  of  such  discovery 
of  the  defendant  by  the  means  aforesaid  :  nevertheless  the  defen- 
dant so  being  such  attorney  as  aforesaid,  but  not  regarding  his 
duty  as  such  attorney,  nor  his  duty  in  the  premises  under  and 
by  virtue  of  his  said  retainer  and  employment,  but  contriving 
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Taylor  and  craftily  and  subtilly  intending  to  injure  and  annoy  the 
Blacki.ow.  plaintiff,  and  to  cause  and  procure  a  great  part  of  the  said 
estate  and  premises,  to  wit,  the  said  sixty  acres  thereof,  and 
the  said  messuages,  buildings,  and  improvements  thereon  to  be 
recovered  from  him  by  unjust,  vexatious,  and  improper  pro- 
ceedings, heretofore,  to  wit,  on  &c.,  dishonourably,  wrongfully, 

[  •238  ]  and  unjustly,  and  for  the  sake  of  fees  and  *unjust  reward  in  that 
behalf,  in  violation  of  his  duty  as  such  attorney,  and  contrary  to 
his  said  duty  in  the  premises,  and  in  violation  of  good  faith, 
voluntarily  and  unnecessarily  divulged  and  communicated  the 
said  defect  in  and  objection  to  the  le<^al  right  and  title  of  the 
plaintiff  to  the  said  estate  and  premises  to  the  said  J.  H.  Taylor, 
and  then  wrongfully,  maliciously,  dishonourably,  and  oppressively 
contriving  and  intending  as  aforesaid,  instigated  and  caused  and 
procured  divers,  to  wit,  four  actions  of  ejectment  respectively  on 
the  demise  of  the  said  J.  H.  Taylor  to  be  commenced  against 
divers,  to  wit,  twelve  tenants  of  the  now  plaintiff,  of  certain 
parts  of  the  said  estate  and  premises  of  the  now  plaintiff.  And 
the  said  now  plaintiff  having  as  landlord  duly  appeared  and 
defended  the  said  actions  of  ejectment,  the  now  defendant 
prosecuted  the  same ;  and  also  wrongfully,  maliciously,  unjustly, 
and  oppressively  caused  and  procured  a  certain  other  action  by 
and  in  the  name  of  the  said  J.  H.  Taylor  against  the  now  plaintiff 
to  be  commenced  and  prosecuted  for  a  certain  pretended  cause  of 
action,  to  wit,  the  cutting  down  and  converting  certain  timber 
before  then  growing  on  the  said  estate  and  premises  of  the 
now  plaintiff.  And  the  now  defendant,  further  contriving  and 
intending  as  aforesaid,  also  then  wrongfully  and  maliciously, 
unjustly,  and  oppressively  instigated  and  caused  and  procured 
to  be  commenced  and  prosecuted,  in  the  name  of  the  said 
J.  H.  Taylor,  against  the  now  plaintiff,  divers,  to  wit,  four  other 
actions  for  the  recovery  of  certain  sums  of  money  claimed  to  be 
due  from  the  now  plaintiff;  which,  but  for  such  instigation  and 
causing  and  procuring  of  the  now  defendant,  would  not  have 
been  so  commenced  or  prosecuted.  And  the  now  defendant, 
futther  contriving  as  aforesaid,  then  falsely  and  maUciously 
instigated  and  persuaded,  and  caused  and  procured  the  said 
J.   H.  Taylor  to  commence   and   prosecute  against   the    now 
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*plaintiff  a  certain  untenable  suit  in  the  Exchequer  for  setting  Taylor 
aside  the  conveyance  to  the  now  plaintiff  of  his  said  estate  of  and  rlacklow. 
in  the  said  premises,  and  which  was  afterwards,  to  wit,  on  the  F  *289  ] 
9th  of  July,  1834,  according  to  equity  and  justice,  dismissed  with 
costs,  to  be  paid  by  the  said  J.  H.  Taylor.  And  the  now  plaintiff 
in  order  to  obtain  relief  in  the  premises,  was  heretofore,  in 
Hilary  Term,  in  the  fourth  year  of  our  now  King,  forced  and 
obliged  to  tile,  and  did  file  and  prosecute  his  certain  bill  of  com- 
plaint against  the  said  J.  H.  Taylor  in  the  Court  of  Exchequer 
for  relief  in  the  premises,  and  in  order  to  obtain  an  injunction 
against  the  prosecution  of  the  said  actions  of  ejectment ;  and  was 
also  then  forced  and  obliged  to  apply  to  the  said  Court  of 
Exchequer  for  relief  against  the  said  now  defendant.  B}'  means 
of  which  said  breach  of  duty,  and  of  the  said  false,  deceptive, 
fraudulent,  and  malicious  conduct  of  the  now  defendant  in  the 
premises,  the  now  plaintiff  was  forced  and  obliged  to  incur  and 
did  incur  great  trouble  of  mind  and  body,  and  great  expense 
of  his  monies,  to  wit,  to  the  amount  of  2,000/.,  in  defending  and 
resisting  the  said  unjust  and  vexatious  proceedings,  and  in 
obtaining  and  enforcing,  and  in  endeavouring  to  obtain  and 
enforce,  by  due  and  lawful  ways  and  means,  relief  against  the 
same,  and  other  unlawful,  oppressive,  and  unjust  proceedings  of 
the  now  defendant  in  the  premises.  And  by  means  and  in  con- 
sequence of  the  said  J.  H.  Taylor  having  become  and  being 
insolvent  and  unable  to  pay  the  costs  of  the  said  vexatious 
proceedings,  so  instigated  and  caused  and  procured  by  the  now 
defendant  to  be  instituted  and  prosecuted  in  his  name  as  afore- 
said, the  now  plaintiff  was  unable  to  recover  or  obtain  payment 
or  satisfaction  of  or  from  the  said  J.  H.  Taylor  of  the  said  costs, 
and  he  was  wholly  unable  to  pay  or  satisfy  the  same ;  and  the 
now  plaintiff  was  by  means  of  the  said  malicious,  unjust, 
vexatious,  and  improper  conduct  of  *the  now  defendant  greatly  [  ••240  ] 
harassed,  oppressed,  vexed,  and  impoverished,  and  otherwise 
greatly  injured :  and  also  by  means  of  the  premises  the  now 
plaintiff  was  hindered  and  prevented  from  raising  and  procuring 
the  said  money  or  other  money  on  mortgage  of  the  said  estate 
and  premises  for  a  long  time,  to  wit,  from  thence  until  the  20th 
of  January,  1836,  and  was  then  by  reason  of  the  premises  forced 
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Taylor  and  obliged  to  raise  and  procure  on  mortgage  and  security  of  the 
Blacklow.  said  estate  and  premises  a  much  larger  sum  of  money  than  the 
said  sum  of  4,000/.,  to  wit,  the  sum  of  6,000/.,  and  at  a  greater  rate 
of  interest  than  at  and  after  such  rate  of  4  per  cent,  per  annum,  to 
wit,  after  the  rate  of  4/.  lOs.  per  cent,  per  annum  for  each  and 
every  100/.  thereof :  to  the  damage  of  the  now  plaintiff  of  2,000/. 
Plea.  That  before  and  at  the  time  when  the  defendant  repre- 
sented to  the  plaintiff  that  the  defendant  had  a  client  who  would 
advance  the  said  sum  of  4,000/.  on  sufficient  security  and  at 
interest,  and  before  and  at  the  time  when  the  plaintiff  delivered 
to  the  defendant  the  said  abstracts  and  other  documents  relating 
to  the  said  estate  and  premises,  and  before  and  at  the  time  when 
the  defendant  discovered  and  ascertained  that  there  was  a  certain 
defect  in  and  objection  to  the  legal  right  and  title  of  the  plaintiff 
to  the  said  estate  and  premises,  and  before  and  at  the  time  when 
the  defendant  divulged  and  communicated  the  said  defect  in  and 
objection  to  the  legal  right  and  title  of  the  plaintiff  to  the  said 
estate  and  premises  to  J.  H.  Taylor,  the  defendant  was  the 
attorney  and  solicitor  of  and  for  the  said  J.  H.  Taylor,  and  had 
been  and  was  retained  and  employed  by  him  as  such  attorney 
and  solicitor  generally  and  in  relation  to  his  affairs ;  whereof  the 
plaintiff  had  notice  ;  and  thereupon  it  became  and  was  the  duty 
of  the  defendant,  as  such  attorney  and  solicitor  of  and  for  the 

[  •241  ]  said  J.  H.  Taylor,  *to  divulge  and  communicate  the  said  defect 
in  and  objection  to  the  legal  right  and  title  of  the  plaintiff  to  the 
said  estate  and  premises  to  the  said  J.  H.  Taylor,  and  he  did  on 
that  account,  and  without  malice  or  any  violation  of  good  faith 
at  the  said  time,  when^  &c.  divulge  and  communicate  the  said 
defect  in  and  objection  to  the  legal  right  and  title  of  the  plaintiff 
to  the  said  estate  and  premises  to  the  said  J.  H.  Taylor,  with 
a  view  and  in  order  that  he  might  claim  and  recover  the  said 
estate  and  premises  from  the  plaintiff,  if  lawfully  entitled  thereto, 
as  he  then  appeared  and  was  believed  by  the  defendant  to  be ; 
and  that  thereupon  the  said  J.  H.  Taylor  did  then  retain  and 
employ  the  defendant  as  such  attorney,  to  take  due  and  proi)er 
proceedings  to  try  and  investigate  the  said  right  and  claim  of  the 
said  J.  H.  Taylor,  and  to  recover  the  said  estate  and  premises  for 
him,  and  to  bring  and  prosecute  the  said  actions  and  suits  in  the 
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declaration  mentioned  respectively :  whereupon  the  defendant  Taylor 
did  as  such  attorney,  and  under  the  said  retainer  and  without  blac^klow. 
malice  to  the  plaintiff,  advise  the  said  J.  H.  Taylor  to  bring  and 
prosecute,  and  the  defendant  as  such  attorney  under  the  said 
retainer,  did  bring  and  prosecute  the  said  several  actions  and 
suits  in  the  declaration  mentioned  in  that  behalf :  and  that,  the 
defendant  was  ready  to  verify. 

Demurrer;  for  that  although  the  defendant  in  and  by  his 
plea  confessed  and  admitted  that  he  was  retained  and  employed 
by  the  plaintiff  to  act  for  him  as  his  attorney  in  the  premises, 
and  that  under  and  by  virtue  of  that  retainer  and  employment 
the  defendant  discovered  and  ascertained  the  said  defect  in  and 
objection  to  the  legal  right  and  title  of  the  plaintiff  to  the  said 
estate  and  premises,  but  that  in  justice  and  equity  the  bene- 
ficial interest  in  the  whole  of  the  said  estate  and  premises  then 
belonp:ed  to  the  *plaintiff, — and  although  the  defendant  had  in  [  ^242  ] 
and  by  his  said  plea  confessed  and  admitted  that  it  was  his 
duty,  under  and  by  virtue  of  the  said  retainer  and  employm^ent, 
not  voluntarily  or  unnecessarily  to  divulge  or  communicate  the 
said  defect  and  objection  to  the  said  J.  H.  Taylor,  or  to  any 
other  person,  nor  to  instigate  or  cause  or  procure  any  action 
or  proceeding  for  the  recovery  of  the  said  estate  or  any  part 
thereof, — ^yet  the  defendant  had  attempted  to  defend  and  justify 
his  said  illegal  conduct  upon  and  under  colour  of  a  wholly 
untenable  ground  and  pretence  ;  and  also,  for  that  although 
the  said  plea  was  pleaded  in  bar  to  the  whole  declaration,  yet 
the  said  plea  did  not  state  or  shew  any  defence,  or  legal  or 
sufficient  justification  in  excuse  of  or  for  the  said  statement 
and  cause  of  action  against  the  defendant,  for  or  in  respect  of 
his  having  so  wrongfully,  maliciously,  and  dishonourably  insti- 
gated and  caused  and  procured  the  said  actions  of  ejectment  to 
be  commenced  and  prosecuted,  and  the  said  other  action  to  be 
commenced  and  prosecuted,  for  the  said  pretended  cause  of 
action,  to  wit,  the  cutting  down  and  converting  the  said  timber, 
or  of  or  for  the  defendant  having  so  wrongfully  and  maliciously, 
unjustly,  and  oppressively,  instigated,  and  caused,  and  procured 
to  be  commenced  and  prosecuted,  in  the  name  of  the  said  J.  H. 
Taylor,  against  the  plaintiff  the  said  other  actions,  and  having 
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Taylor      falsely  and  maliciously  instigated  and  persuaded,  and  caused 
Blacklow.    and  procured  the  said  J.  H.  Taylor  to  commence  and  prosecute 
against  the  plaintiff  the  said  untenable  suit  in  the  Exchequer. 

Kelly,  for  the  plaintiff : 

This  action  lies  against  the  defendant,  for  he  has  been  guilty 
of  a  breach  of  duty,  attended  with  pecuniary  loss  to  his  client. 
It  was  as  much  his  duty  to  conduct  the  business  of  the  mort- 
[  *243  ]  gage  *with  fidelity  as  to  conduct  an  action  with  skill.  In  Com. 
Dig.  Action  on  the  case  for  deceit,  A  5,  it  is  laid  down  that  an 
action  on  the  case  for  a  deceit,  lies,  **  if  a  man,  being  intrusted 
in  his  profession,  deceive  him  who  intrusted  him ;  or,  if  a  man 
retained  of  counsel  become  afterward  of  counsel  with  the  other 
party  in  the  same  cause,  or  discover  the  evidence  or  secrets  of 
the  cause.  So,  if  an  attorney  act  deceptive  to  the  prejudice 
of  his  client;  as  if  by  collusion  with  the  demandant  he  make 
default  in  a  real  action,  whereby  the  land  is  lost."  Lord 
Lyndhurst,  upon  the  investigation  of  the  present  case  in  the 
Court  of  Chancery,  described  the  defendant's  conduct  as  a  breach 
of  professional  duty ;  and  the  delay  occasioned  to  the  plaintiff 
in  obtaining  his  money  was  a  special  damage,  which  is  as 
much  the  subject  of  an  action  as  special  damage  occasioned  by 
words  not  otherwise  actionable.  In  Cliolniondeley  v.  Clinton  (i) 
an  attorney  was  restrained,  under  circumstances  similar  to  the 
present,  from  acting  for  the  opposite  party. 

Jei'vis,  contra : 

The  circumstances  stated  in  the  declaration  do  not  disclose 
a  legal  duty  for  the  breach  of  which  an  action  lies.  The  dis- 
closures made  by  the  defendant  he  would  not,  in  his  character 
of  attorney,  have  been  privileged  to  withhold  in  a  court  of  justice. 
The  privilege  of  withholding  communications  made  by  a  party 
to  a  witness  is  the  privilege  of  the  client,  and  is  confined  to 
what  passes  between  the  client  and  his  attorney,  in  the  capacity 
of  attorney.  In  WiUon  v.  Rastall  (2)  it  was  laid  down  that  the 
privilege  is  confined  to  counsel,  solicitors,  and  attornies,  when 
acting  in  their  respective  characters  :   Buller,  J,  saying,  "  The 

(1)  13  R.  R.  183  (19  Ves.  261).  (2)  2  R.  R.  515  (4  T.  R.  753). 
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nature  of  this  kind  of  privilege  is,  that  the  attorney  shall  not  Taylor 
be  permitted  to  disclose,  in  any  action,  that  which  has  been  blacklow. 
•confidentially  communicated  to  him."  So  in  Cobden  v.  Ken-  [  '244  ] 
drick  (i)  it  was  held,  that  an  attorney  was  not  restrained,  by 
any  rule  of  law,  from  giving  evidence  of  a  conversation  between 
him  and  his  client,  touching  the  justice  of  his  suit,  after  a  writ 
of  inquiry  executed  on  an  interlocutory  judgment,  and  a  com- 
promise thereupon;  for  the  purpose  of  the  suit  having  been 
obtained,  the  communication  could  not  be  said  to  have  been 
made,  by  way  of  instruction,  for  conducting  his  cause :  and  in 
BuUer's  N.  P.  284  it  is  laid  down,  that  to  this  privilege  "  there 
are  some  exceptions ;  first,  as  to  what  such  persons  knew  before 
the  retainer;  for,  as  to  such  matters,  they  are  clearly  in  the 
same  situation  as  any  other  person ;  secondly,  to  a  fact  of  his 
own  knowledge,  and  of  which  he  might  have  had  knowledge, 
without  being  counsel  or  attorney  in  the  cause  ;  as  suppose  him 
witness  to  a  deed  produced  in  the  cause,  he  shall  be  examined 
to  the  true  time  of  execution."  In  Walker  v.  Wihhnan  (2)  it  was 
held,  that  the  privilege  of  solicitor  and  client  extended  to  all 
communications  for  professional  advice,  but  not  to  employment  in 
matters  not  professional ;  and  in  Bramwell  v.  Lucas  (3),  Abbott,  J. 
says,  **  Whether  the  privilege  extends  to  all  confidential  com- 
munications between  attorney  and  client  or  not,  there  is  no 
doubt  that  it  is  confined  to  communications,  and  to  communi- 
cations to  the  attorney  in  his  character  of  attorney.  A  question 
for  legal  advice  may  come  within  the  description  of  a  confidential 
communication,  because  it  is  part  of  the  attorney's  duty,  as 
attorney,  to  give  legal  advice ;  but  a  question  for  information 
as  to  matter  of  fact,  as  to  a  communication  the  attorney  has 
made  to  others,  where  the  communication  might  have  been 
made  by  any  other  person  as  well  as  an  attorney,  *and  where  [  •245  ] 
the  character  or  oflfice  of  attorney  has  not  been  called  into 
action,  has  never  been  held  within  the  protection  and  is  not 
within  the  principle  upon  which  the  privilege  is  founded."  In 
Moore  v.  Terrell  (4)  the  Court  forbore  to  decide  whether  com- 
munications   touching   a   mortgage   were   confidential  or    not. 

(1)  2  R.  R.  424  (4  T.  E.  431).  (3)  2  B.  &  C.  745. 

(2)  22  R.  R.  234  (6  Madd.  47).  (4)  4  B.  &  Ad.  870. 
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Taylor  Cholmondeley  v.  CVniton  only  shews  that  an  attorney  is  not 
blacklow.  permitted  voluntarily  to  enter  into  the  interest  of  his  client's 
opponent ;  but  he  may  do  so  if  dismissed,  which  would  not  be 
permitted  if  the  duty  of  secrecy  were  such  as  is  assumed  in 
this  declaration.  In  liohinson  v.  Mull€it(i),  it  was  held,  that  a 
solicitor  who  had  acted  to  a  certain  extent  only  for  parties, 
defendants  in  an  amicable  suit  in  Chancery,  would  not  be 
restrained  from  acting  in  a  cause  by  bill  filed  by  some  of  those 
defendants,  on  behalf  of  themselves,  against  others  of  them, 
the  solicitor  making  affidavit,  that  he  was  not  confidentially 
IK)ssessed  of  any  secrets  which  might  be  used  to  the  prejudice 
of  such  other  defendants,  or  had  knowledge  of  any  facts  unknown 
to  his  clients.  In  Beer  v.  Ward  (2),  the  Court,  on  motion  to 
restrain  a  solicitor  from  giving  evidence  of  confidential  matters, 
refused  to  interfere  :  the  propriety  of  his  being  examined  l)eing 
left  to  the  consideration  of  the  Court  before  which  he  might 
appear  as  a  witness.  In  Bricheno  v.  Thorp  (3)  the  Lord  Chan- 
cellor qualified  the  rule  laid  down  in  Cholmoudelei/  v.  Clinton. 
In  (irissell  v.  Peto  (4),  where  the  Court  refused  to  restrain  the 
defendant's  attornies  from  acting  in  the  cause,  on  the  f^round 
that  they  had  obtained  a  knowledge  of  the  plaintiff's  case  in  the 
course  of  a  Chancery  suit  in  which  they  had  been  acting  in 
conjunction  with  the  plaintiff,  and  in  which  the  defendant  had 
[  '246  ]  no  interest,  the  defendant's  attornies  deposing,  ♦that,  in  that 
suit,  they  acted  also  for  the  defendant,  the  Court  did  not 
advert  to  the  legal  liability  of  the  attorney.  So  in  Boherson  v. 
Marriott {o),  where  an  attorney  had  been  employed  in  a  cause, 
and  was  afterwards  discharged  by  his  client,  not  on  the  ground 
of  misconduct,  the  Court  would  not  restrain  him  from  acting  for 
the  opposite  party,  unless  it  clearly  and  distinctly  appeared  that 
he  had  obtained  information  in  his  former  character  which  it 
would  be  prejudicial  to  the  cause  of  his  former  client  to  com- 
municate. It  may  be  conceded,  however,  that  there  are  cases 
in  which  the  Courts  may  interfere  to  restrain  an  attorney  from 
acting,  or  may  punish  him  for  improper  communications :  Bolton 

(1)  18  R.  R.  723  (4  Price,  353).  (4)  0  Ring.  1. 

(2)  23  R.  R.  3  (Jacob,  77).  (6)  2  Or.  &  M.  1«3. 

(3)  23  R.  R.  69  (Jacob,  300). 
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V.  Corpirration  of  LiverjM}ol(i).  But  the  power  of  the  Court  to  Taylor 
punish  does  not  necessarily  imply  a  legal  liability  to  the  client,  blaoklow. 
Here,  the  defendant  was  attorney  for  the  mortgagee,  as  well 
as  for  the  mortgagor :  the  mortgagor,  being  aware  of  that 
circumstance,  must  have  anticipated  that  there  would  be  no 
concealment  of  his  affairs;  and  under  such  circumstances  the 
Court  cannot  draw  the  line  between  the  conflicting  duties  which 
the  defendant  was  called  on  to  discharge. 

Kelly,  in  reply : 

The  disclosure  complained  of  in  the  declaration  was  not  one 
which  the  defendant  could  have  been  compelled  to  make  in 
the  character  of  a  witness ;  but  if  it  were  otherwise  that  would 
not  be  an  answer  to  this  action ;  for  it  might  be  allowable  to 
disclose  that  on  compulsion  which  it  would  be  a  breach  of  duty 
to  communicate  voluntarily.  In  Moore  v.  Terrell  (2),  however, 
Lord  Denman  inclined  to  think  that  a  knowledge  of  a  party's 
title,  obtained  by  an  attorney  in  the  course  of  his  employment, 
would  fall  within  the  rule  of  privileged  communications  in  its 
narrower  sense ;  and  Parke,  J.  says  *(p.  876),  "  In  Greenough  v.  [  •247  ] 
(ifiskell  (3)  the  Lord  Chancellor  consulted  with  Tindal,  Ch.  J., 
Lord  Lyndhurst,  and  myself,  and  we  all  thought  the  client's 
privilege  extended  much  beyond  communications  in  respect  of 
a  suit."  But  in  Cromack  v.  Heathcote  (4),  where  an  attorney 
being  requested  to  draw  an  assignment  of  goods  refused,  and 
the  deed  was  drawn  by  another,  the  validity  of  the  deed  being 
afterwards  questioned,  on  the  ground  of  fraud,  in  an  action 
against  the  sheriff,  in  which  the  attorney  first  applied  to  was  not 
employed,  it  was  held,  that  the  communication  made  to  that 
attorney  was  professional,  and  that  evidence  of  the  fraud  pro- 
I>osed  to  be  given  through  him  was  properly  rejected.  The 
cases  in  equity  were  all  applications  to  the  discretion  of  the 
Court,  and  have  no  bearing  upon  the  question  of  liability  in 
respect  of  a  duty. 

Tindal,  Ch.  J. : 

This  case,  as  it  has  been  argued,  depends  on  the  existence  of 

(1)  36  R.  B.  251  (1  Myl.  &  K.  88).  (3)  36  R.  R.  258  (1  Myl.  &  K.  98). 

(2)  4  B.  &  Ad.  870.  (4)  22  R.  R.  638  (2  Brod.  &  B.  4). 
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Taylor  the  right  of  action  as  disclosed  in  the  declaration  ;  and  it  appears 
Blacklow.  ^o  u^  ^h^t  ^^6  plaintiff  is  entitled  to  maintain  his  action,  not- 
withstanding the  defendant's  plea.  Cases  have  been  cited  and 
discussed  on  the  part  of  the  defendant,  to  shew  that  the  dis- 
closures which  he  has  made,  are  such  as  if  called  as  a  witness 
he  would  not  have  been  privileged  to  withhold.  It  is  not  neces- 
sary for  us  to  decide  that  question  ;  though,  if  it  were,  the  cases 
of  Moore  v.  Terrell  (i)  and  Cromack  v.  Heathcote  (2)  go  a  long 
way  to  set  it  at  rest;  it  is  enough  to  say  that  the  complaint 
against  the  defendant,  in  the  terms  of  the  declaration,  is,  that 
dishonourably,  wrongfully,  and  unjustly,  and  for  the  sake  of 
fees  and  unjust  reward  in  that  behalf,  in  violation  of  his  duty  as 
an  attorney,  contrary  to  his  duty  in  the  premises,  and  in  violation 

[  '248  ]  of  good  faith,  he  voluntarily  and  *  unnecessarily  divulged  the 
defect  in  the  title  of  the  plaintiff:  it  stands  clear  therefore  of 
any  question  with  respect  to  disclosures  which  the  defendant 
might  have  been  called  on  to  make  on  compulsion.  It  is  alleged 
to  have  been  his  duty  not  voluntarily  or  unnecessarily  to  divulge 
the  said  defect  in  the  plaintiff's  title :  and  it  was  most  clearly 
his  duty  not  to  disclose  any  defect  in  his  client's  title.  Instead 
of  faithfully  discharging  that  dutj%  when  his  client's  deeds  are 
put  into  his  hands  for  the  purpose  of  raising  money  he  discloses 
defects  of  title  to  the  very  person  who  was  about  to  lend.  It  is 
argued  that  he  was  also  employed  on  the  part  of  the  proposed 
lender,  and  was  actuated  by  a  sense  of  justice  towards  him. 
There  may  be  persons  also  who  have  not  sufficient  firmness 
to  take  a  decided  course  under  such  circumstances  ;  but  if  the 
defendant  thought  he  had  a  conflicting  duty  towards  his  several 
employers,  it  would  have  been  an  easy  course  to  deliver  back 
the  deeds  to  the  plaintiff,  and  to  consider  his  lips  sealed  with  a 
sacred  silence  as  to  the  whole  of  their  contents :  however,  he 
thought  proper  to  disclose  the  defects  in  his  client's  title  to  one 
who  thereupon  brought  actions  and  filed  bills  in  Chancery 
against  the  plaintiff.  In  consequence  of  this  disclosure,  the 
plaintiff  sustained  the  temporal  injury  of  the  costs  and  expenses 
of  those  suits.  There  has  been  therefore  a  breach  of  duty  on 
the  part  of  the  defendant,  attended  with  temporal  injury  on  the 
(1)  4  B.  &  Ad.  870.  (2)  22  R.  R.  638  (2  Bi-od.  &  B,  4). 


VOL.  xuii.]       1836.     C.  P.     3  BING.  N.  C.  248—249.  637 

part  of  the  plaintiff,  and  there  is  no  ground  for  saying  that       Taylor 

an  action  does  not  lie  for  such  an  injury,  incurred  by  a  breach    blacklow. 

of   duty.      If   there   were    any   doubt,    an    answer    would    be 

found  in  the  authority  cited  from  Comyns's  Digest.     It  is  urged 

that  the  plaintiff  was  himself  aware  that  the   defendant  was 

employed  also  by  the  party  to  whom  he  made  the  disclosures. 

I  cannot  see  how  that  circumstance  affords  an  answer  to  this 

action,  unless  it  be  considered  in  the  light  of  a  waiver ;  *but       [  •24»  ] 

as  the  plaintiff  could  never  have  expected  that  defects  in  his 

title  should  be  disclosed   by  his  own   attorney,  his  knowledge 

of  the  defendant's  intercourse  with  the  other  party  cannot  be 

taken  to  operate  as  a  waiver. 

Gaselee,  J. : 

It  is  not  important  to  the  decision  of  this  cause,  whether  the 
communication  which  the  defendant  made  was  one  which  he 
would  have  been  authorised  to  withhold  in  a  witness-box  or  not ; 
for  the  first  duty  of  an  attorney  is  to  keep  the  secrets  of  his 
client.  Authority  is  not  wanted  to  establish  that  proposition ; 
but,  if  it  were,  the  passage  cited  from  Comyns's  Digest  is 
sufficient. 

Vauohan,  J. : 

I  am  of  the  same  opinion.  There  can  be  no  doubt  the  defen- 
dant has  been  guilty  of  a  gross  breach  of  a  great  moral  duty ; 
and  the  law  is  never  better  employed  than  in  enforcing  the 
observance  of  moral  duties.  I  think,  however,  that  the  contents 
of  these  deeds  were  a  privileged  communication,  which  the  defen- 
dant could  not  have  been  compelled  to  disclose.  The  law  has 
been  laid  down  too  narrowly  on  that  head  by  the  counsel  for 
the  defendant. 

BOSANQUET,  J. : 

I  forbear  to  express  any  opinion  on  the  question  whether 
the  particulars  of  the  plaintiff's  title  were  or  were  not  a  privi- 
leged communication,  because  the  decision  of  that  question 
is  not  necessary  to  the  determination  of  this  case  ;  but 
when  the  defendant  was  employed  to  raise  money,  it  was  his 
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Taylor      dufcy  to  keep  the  secrets  of  his  employer,  and,  having  divulged 
Blacklow.    them,  he  has  violated  his  duty  and  subjected  himself   to  an 
action  at  law. 

Jtidffment  for  plaintif. 


IN   THE   EXCHEQUER  CHAMBER. 


1886.  ROUX  V.  SALVADOR  (1). 

-*_  •        (3  Bing.  N.  C.  26(5-290;  S.  C.  4  Scott,  1  ;  2  Hodges.  209;  7  L,  J.  (N.  8.) 
[  266  ]  Kx.  328.) 

Hides  insured  from  Valparaiso  to  Bordeaux  free  of  particular  average, 
unless  the  ship  were  stranded,  arriving  at  Rio  de  Janeiro  on  their  way 
to  Bordeaux,  in  a  state  of  incipient  putridity,  occasioned  by  a  leak  in 
the  ship,  were  sold  for  a  fourth  of  their  value  at  Ri6,  because,  by  the 
process  of  putrefaction,  they  would  have  been  destroyed  before  they 
could  have  arrived  at  Bordeaux.  The  assui-ed  received  the  news  of  the 
damage  to  the  hides  and  of  their  sale,  at  the  same  time :  Held,  that 
the  assured  might  recover  as  for  a  total  loss,  without  abandonment. 

Assumpsit  on  a  policy  of  assurance,  subscribed  by  the  defendant 
for  200/.     Plea,  non  assumpsit. 

By  a  special  verdict  it  was  found,  in  substance,  that 
The  policy  on  which  the  action  was  brought  was  effected  on  goods 
per  the  General  La  Fayette,  and  other  ship  or  ships,  at  and  from, 
among  other  ports  or  places  in  the  Pacific  Ocean,  Valparaiso, 
to  any  port  or  ports  in  France  and  the  United  Kingdom  of  Great 
Britain,  with  leave  to  touch  and  trade  at  any  place  in  America 
or  any  where  else ;  to  effect  all  transhipments ;  and  including 
[  •267  ]  *the  risk  of  craft  to  and  from  the  vessel  or  vessels.  The  usual 
perils  were  insured  against ;  and  the  policy,  which  was  for  700i., 
had  the  following  memorandum  subscribed :  "  N.  B.  Corn,  fish, 
salt,  fruit,  flour,  and  seed  are  warranted  free  from  average, 
unless  general,  or  the  ship  be  stranded.  Sugar,  tobacco,  hemp, 
flax,  hides,  and  skins  are  warranted  free  from  average  under 

(1)  This  case  has  been  frequently  Provincial  Marine  Ins.  Clo,  (l89o)  6o 

cited    and    followed.       Among    the  L.  J.  Q.  B.  92 ;  AsfaT  v.  liluwhU, 

more  recent  cases  are  the  following :  '96,  1  Q.  B.  123,  65  L.  J.  U.  B.  138, 

Cossman   v.    West  (P.   C.    1887)    13  73  L.   T.    648,   0.   A.;    Francis  v. 

App.  Ctts.  160,  57  L.  J.  P.  C.  17;  lionlton  (1895)  65  L.  J.  Q.  B.  153, 

Buchanan    <fc     Co,    v.    London    and  73  L.  T.  578. — R.  C. 
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5  per  cent. ;  and  all  other  goods ;  also  the  ship  and  freight  are  Roux 
warranted  free  from  average  under  8  per  cent.,  unless  general,  or  Salvador. 
the  ship  be  stranded.*'  The  policy  was  declared  to  be  on  goods, 
specie,  or  bullion,  as  interest  might  appear :  to  pay  average  on  each 
species  of  goods  by  following  landing  numbers  of  the  value  of  lOOf. 
each,  as  if  separately  insured.  Cocoa  and  hides,  free  of  particular 
average,  unless  the  ship  were  stranded :  in  case  of  average  on 
the  hides,  the  assurers  were  to  pay  the  expense  of  washing  and 
drying  in  full. 

Under  this  policy  the  plaintiff,  on  the  6th  of  May,  1831,  caused 
to  be  shipped  on  board  the  ship  lioxalane,  at  Valparaiso,  for 
Bordeaux,  in  France,  1,000  salted  hides,  of  the  value  of  l,117i., 
his  property,  which  hides  were  intended  to  be  insured  by  the 
said  policy,  and  were  duly  declared  thereupon,  and  a  bill  of 
lading  duly  signed  by  the  captain  in  the  ordinary  form. 

On  the  13th  of  May,  1831,  the  said  ship  being  seaworthy,  with 
the  said  1,000  hides,  and  other  hides  on  board  thereof,  set  sail 
from  Valparaiso  aforesaid,  on  her  said  voyage  towards  Bordeaux. 
On  the  5th  of  June,  1831,  in  the  course  of  her  said  voyage,  the 
said  ship,  with  the  said  goods  on  board  thereof,  encountered  bad 
weather  and  sprung  a  leak,  and  it  thereby  became  necessary,  for 
the.  safety  of  the  ship  and  cargo,  that  the  said  ship  should 
put  into  a  port  for  repair,  and  the  said  ship  did  accordingly 
put  into  Eio  de  Janeiro,  in  Brazil,  being  the  nearest  port,  for 
repair.  On  the  7th  of  July,  *1831,  the  whole  of  her  cargo  was  [  •2«8  ] 
there  landed ;  and  it  was  then  found,  that  the  said  hides  were 
damaged  by  the  said  perils  and  dangers  of  the  seas,  as  follows  ; 
that  is  to  say,  that  they  had  been  washed  or  wetted  by  the  sea- 
water  which  had  entered  into  the  vessel  through  the  said  leak, 
and  also  by  the  effect  of  the  dampness  produced  in  the  hold  by 
the  leak,  and  in  consequence  thereof  a  partial  fermentation 
ensued,  the  progress  of  which  could  not  be  stopped  by  any 
means  practicable  in  Rio  de  Janeiro  ;  and.  in  consequence  of  the 
progressive  putrefaction  of  the  said  1,000  hides,  it  was  impossible 
to  carry  them,  or  any  part  thereof,  in  a  saleable  state  to  the 
termination  of  the  voyage  for  which  they  were  insured :  if  it  had 
been  attempted  to  take  them  to  Bordeaux,  they  would,  by  reason 
of  such  progressive   putrefaction  as  aforesaid,  have  altogether 
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Roux        have  lost  the  character  of  hides  before  they  arrived  there.     On 


V, 


Salvador.  ^^^  27th  of  August,  1831,  at  Rio  de  Janeiro,  the  said  1,000  hides 
in  the  said  policy  mentioned,  according  to  the  ordinances  of  the 
French  consul-general  there,  were  sold,  by  public  auction,  for  the 
gross  sum  of  273Z. ;  the  same  were  bought  by  the  purchasers  for 
the  purpose  of  being  tanned,  and  were  tanned  accordingly.  The 
ship  Roxahinc  being  repaired,  and  the  leak  stopped  which  was  in 
her  bottom,  she,  on  the  3rd  of  October,  1831,  sailed  from  Rio  de 
Janeiro  without  the  said  hides  in  the  said  policy  mentioned,  but 
with  such  part  of  her  cargo  reloaded  on  board  as  had  not  been 
sold  ;  and  in  the  course  of  her  voyage  from  Rio  de  Janeiro  to 
Bordeaux,  was  stranded  at  the  entrance  of  the  river  Garonne,  on 
the  29th  of  December,  1831.  The  earliest  intelligence  of  the 
damage,  and  of  the  sale  of  the  said  1,000  hides,  was  received  at 
the  same  time  by  Messrs.  Devaux  &  Company,  the  agents  for 
the  said  plaintiff,  by  a  letter  from  Bordeaux. 
r  •2iit»  J  The  Court  of   Common  Pleas,  after  two  arguments  *having 

given  judgment  for  the  defendant  (i),  the  cause  was  removed  by 
error  into  the  Exchequer  Chamber,  where  it  was  argued  in 
Easter  Vacation,  1836,  by  Maule  for  the  plaintiflf,  and  the 
Attorney-General  for  the  defendant. 

[After  argument,  the  Court  took  time  for  consideration.] 

[  27;"i  ]        Lord  Abinger,  C.  B.  : 

This  was  a  writ  of  error  upon  a  judgment  of  the  Court  of 
Common  Pleas,  in  an  action  on  a  policy  of  insurance  upon 
goods  by  the  Roxcdane  at  and  from  any  ports  or  places  in 
South  America,  to  a  port  in  France  or  the  United  Kingdom, 
with  various  liberties,  not  material  to  be  mentioned.  By  a 
written  memorandum  at  the  foot  of  the  policy,  the  insurance 
was  declared  to  be  on  hides  shipped  at  Valparaiso  free  of 
average,  unless  the  ship  should  be  stranded ;  and,  in  case  of 
average  loss,  the  underwriters  were  to  pay  the  expense  of  washing 
and  drying  in  full.  The  declaration  contains  the  usual  averments, 
and  states  that  the  hides  were  shipped  at  Valparaiso ;  that  the 
vessel  set  sail  with  them  on  board  for  Bordeaux,  a  port  in  France; 

(n  SoG  1  Bing.  N.  C.  026. 
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and  that  in  the  course  of  the  voyage,  the  hides  became  lost  by        Ronx 
the  perils  of  the  sea,  and  never  arrived  at  BoMeaux.  Salvador. 

The  plea  is  the  general  issae. 

It  appears  by  the  record  that  the  cause  was  tried,  and  a 
special  verdict  found,  which  after  stating  the  facts  necessary 
to  support  those  parts  of  the  declaration  upon  which  no  ques- 
tion arises,  sets  forth  the  loss,  in  substance  as  follows:  That 
the  hides  of  the  value  of  1,000Z.  having  been  shipped  in  the 
vessel,  she  set  sail  on  her  *voyage  ;  in  the  progress  of  which  [  •276  ] 
she  encountered  perils  of  the  sea,  and  sprung  a  leak,  in  con- 
sequence of  which  she  was  compelled  to  put  into  Bio  Janeiro, 
being  the  nearest  port ;  that  her  cargo  was  taken  out  and 
landed,  when  it  was  found,  as  the  fact  was,  that  the  hides  were 
damaged  by  the  perils  of  the  sea  ;  that  by  reason  of  their  being 
wetted  by  the  water  issuing  through  the  leak,  and  of  the  con- 
sequent dampness  of  the  hold,  they  were  undergoing  a  process 
of  fermentation,  which  could  not  be  checked ;  and  that  in  con- 
sequence of  their  progressive  putrefaction  it  was  impossible  to 
carry  them,  or  any  part  of  them,  in  a  saleable  state,  to  the 
termination  of  the  voyage ;  and  that  if  it  had  been  attempted 
to  take  them  to  Bordeaux  they  would  in  consequence  of  the 
putrefaction  have  lost  the  character  of  hides  before  their  arrival. 
The  special  verdict  further  states,  that  the  hides  were  in  conse- 
quence sold  at  Eio  Janeiro  by  order  of  the  French  consul  there, 
for  the  sum  of  270Z. ;  that  they  were  purchased  to  be  tanned,  and 
were  afterwards  tanned  ;  that  the  ship  being  repaired,  set  sail 
for  Bordeaux,  and  was  stranded  upon  entering  the  Garonne ; 
and  that  the  earliest  intelligence  of  the  damage  and  sale  were 
received  at  the  same  time  in  a  letter  from  Bordeaux. 

The  judgment  is  entered  for  the  defendant :  to  set  aside  which 
judgment  this  writ  of  error  is  brought.  The  stranding  of  the 
vessel  upon  entering  the  river  Garonne  in  her  passage  to 
Bordeaux,  is  introduced  into  the  special  verdict,  with  a  view  to 
meet  the  supposed  case  of  a  partial  loss :  and  it  has  been  con- 
tended, that  the  fact  of  stranding,  being  a  condition  to  let  in  the 
claim  for  a  partial  loss,  it  is  not  material  whether  the  stranding 
takes  place  whilst  the  goods  insured  are  on  board,  or  after  they 
have  been  landed.  We  are  not  prepared  to  adopt  that  conclusion : 
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Ronx  but  the  view  we  take  of  this  case  renders  it  unnecessary  to 
•Sal^vdor.  enter  into  any  discussion  of  the  *argument,  or  to  pronounce  any 
[  ♦277  ]  opinion  upon  it.  It  appears  from  the  report  of  the  judgment  of 
the  Court  of  Common  Pleas  upon  this  case  (i),  that  the  learned 
Judges  were  of  opinion  that  there  w^as  a  constructive  total  loss, 
in  case  it  had  been  followed  by  an  abandonment  to  the  under- 
writers ;  and  that  their  judgment  for  the  defendant  was  grounded 
upon  the  want  of  such  abandonment. 

It  has  been  urged  before  us  in  support  of  the  judgment,  first, 
that  there  was  no  total  loss ;  secondly,  that  if  there  were  any 
circumstances  which  might  have  amounted  to  more  than  an 
average  or  partial  loss,  they  were  not  such  as  without  an  aban- 
donment could  have  been  converted  into  a  total  loss.  Ui>on  the 
first  point  it  has  been  contended,  that  even  if  these  goods  had 
not  been  excepted  from  average  loss  by  the  memorandum,  unless 
upon  the  condition  of  stranding,  there  would  not  in  this  case  have 
been  a  total  loss,  and  that,  a  fortioriy  being  goods  so  expressly 
excepted  from  average  loss  by  the  memorandum,  they  could  not 
become  totally  lost  so  long  as  any  part  of  them  remained  in  specie 
at  the  termination  of  the  risk;  that  the  risk  terminated  when  the 
goods  were  taken  out  at  Rio  de  Janeiro,  when  they  were  so  far 
from  being  destroyed  by  the  perils  of  the  sea,  that  they  were 
actually  sold  as  hides,  and  were  capable  of  being  tanned. 

It  appears  to  us  that  there  is  no  ground  whatever  for  this 
assumed  distinction  between  goods  that  are  subject  to  a  partial 
loss  unconditionally,  and  goods  excepted  by  the  memorandum 
from  such  a  loss.  The  interest  which  the  assured  may  have 
in  certain  cases  to  convert  a  partial  loss  into  a  total  loss,  may 
be  a  fair  argument  to  a  jury  upon  a  doubtful  question  of  fact 
as  to  the  nature  of  the  loss  or  the  motive  for  an  abandonment ; 
and,  in  the  same  view  that  interest  has  been  adverted  to  occa- 
l  •iTS  ]  sionally  by  Judges,  where  the  conclusions  to  be  drawn  *from 
facts  upon  a  special  case,  or  upon  a  motion  for  a  new  trial,  were 
open  to  discussion.  But  there  is  neither  authority  nor  principle 
for  the  distinction  in  point  of  law  ;  whether  a  loss  be  total  or 
partial  in  its  nature,  must  depend  upon  general  principles.  The 
memorandum  does  not  vary  the  rules  upon  which  a  loss  shall  be 
(1)1  Bing.  N.  C.  52G. 
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partial  or  total ;    it  does  no  more  than  preclude  the  indemnity        Roux 
for  an  ascertained  partial  loss,  except  on  certain  conditions.     It     salvadob. 
has  no  application  whatever  to  a  total  loss,  or  to  the  principle 
on  which  a  total  loss  is  to  be  ascertained. 

Dismissing  this  distinction  then,  the  argument  rests  upon  the 
position,  that  if,  at  the  termination  of  the  risk,  the  goods  remain 
in  specie,  however  damaged,  there  is  not  a  total  loss.  Now  this 
position  may  be  just,  if  by  the  **  termination  of  the  risk,"  is 
meant  the  arrival  of  the  goods  at  their  place  of  destination 
according  to  the  terms  of  the  policy.  But  there  is  a  fallacy  in 
.applying  those  words  to  the  termination  of  the  adventure  before 
that  period  by  a  peril  of  the  sea.  The  object  of  the  policy  is  to 
obtain  an  indemnity  for  any  loss  that  the  assured  may  sustain 
by  the  goods  being  prevented  by  the  perils  of  the  sea  from  arriv- 
ing in  safety  at  the  port  of  their  destination.  If,  by  reason  of 
the  perils  insured  against,  the  goods  do  not  so  arrive,  the  risk 
may  in  one  sense  be  said  to  have  terminated  at  the  moment  when 
the  goods  are  finally  separated  from  the  vessel :  whether,  upon 
such  an  event,  the  loss  is  total  or  partial,  no  doubt,  depends  upon 
circumstances.  But  the  existence  of  the  goods,  or  any  part  of 
them,  in  specie,  is  neither  a  conclusive,  nor,  in  many  cases,  a 
material  circumstance  to  that  question.  If  the  goods  are  of  an 
imperishable  nature,  if  the  assured  become  possessed  or  can  have 
the  control  of  them,  if  they  have  still  an  opportunity  of  sending 
them  to  their  destination,  the  mere  retardation  of  their  arrival 
at  their  original  port  may  be  of  no  prejudice  *to  them  beyond  [  '279  ] 
the  expense  of  re-shipment  in  another  vessel.  In  such  a  case, 
the  loss  can  be  but  a  partial  loss,  and  must  be  so  deemed,  even 
though  the  assured  should,  for  some  real  or  supposed  advantage 
to  themselves,  elect  to  sell  the  goods  where  they  have  been  landed, 
instead  of  taking  measures  to  transmit  them  to  their  original 
destination.  But  if  the  goods  once  damaged  by  the  perils  of 
the  sea,  and  necessarily  landed  before  the  termination  of  the 
voyage,  are,  by  reason  of  that  damage,  in  such  a  state,  though 
the  species  be  not  utterly  destroyed,  that  they  cannot  with  safety 
be  re-shipped  into  the  same  or  any  other  vessel ;  if  it  be  certain 
that,  before  the  termination  of  the  original  voyage,  the  species 
itself  would  disappear,  and  the  goods  assume  a  new  form,  losing 
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Roux        all  their  original  character  ;  if,  though  imperishable,  they  are  in 
Salvador.    *h®  hands  of  strangers  not  under  the  control  of  the  assured ;  if 
by  any  circumstance  over  which  he  has  no  control  they  can 
never,  or  within  no  assignable  period,  be  brought  to  their  original 
destination ;   in  any  of  these  cases,  the  circumstance  of  their 
existing  in  specie  at  that  forced  termination  of  the  risk,  is  of  no 
importance.     The  loss  is,  in  its  nature,  total  to  him  who  has 
no  means  of  recovering  his  goods,  whether  his  inability  arises 
from  their  annihilation  or  from  any  other  insuperable  obstacle. 
Accordingly,  in   the   case  of   Hunt  and    others  v.    The  Royal 
Exclmnge  Assurance  (i),  which  was  cited  by  the  Attorney-General  ^ 
in  support  of  his  argument,  the  judgment  of  Lord  Ellekbobough 
contains  a  very  important  passage,  which  distinguishes  it  from 
the  present  case.     He  says,  **  If,  indeed,  the  cargo  had  been  of 
a  perishable  nature,  this  would  not  have  been  a  case  of  retarda- 
tion only,  but  of  destruction  of  the  thing  assured ;  "  and  further, 
he  says,  "I  cannot  necessarily  infer  that  the  flour  would  be 
[  •280  ]       changed  in  quality  *and  condition  by  the  delay  from  November 
to  April,  so  as  to  incur  any  material  damage  operating  a  destruc- 
tion of  the  thing  insured."    In  the  case  of  Anderson  v.  Wallis{2), 
which  was  also  relied  upon,  the  goods  consisted  of  copper,  which 
was  wholly  uninjured,  and  of  iron,  which  was  partially  damaged; 
the  assured  by  their  own  agent  had  possession  of  them  ;  the  ship 
was  capable  of  repair,  and  might  have  prosecuted  the  voyage, 
and  did,  in  four  weeks  after  the  accident,  sail  upon  another 
voyage :  the  only  pretence  for  a  total  loss  was  the  retardation 
of  the  voyage;   upon  which  groimd,  combined  with   the  other 
circumstances,  the  Court  held  the  loss  not  to  be  total.     But  it 
is  clear  from  the  judgment  of  the  Court,  that  if,  by  reason  of 
the  perils  of   the  sea,  the  goods   could   never  have  been  sent 
to  their  destination,  the  loss  would  have  been  held  to  be  total. 
In  like  manner  it  will  be  found  in  the  other  cases  cited  upon 
this  part  of  the  argument,   that  there  has  always  existed  one 
or  more  other  circumstances  in  combination  with  that  of  the 
goods  existing  in  specie,  to  induce  the  judgment  that  the  loss 
was  not  total :  as  in  Glennie  v.  The  London  Assurance  Co.  (3),  the 

(1)  17  11.  R.  264  (5  M.  &  S.  47).  (»)  15  R.  R.  Ho  (2  M.  &  S.  371). 

(2)  14  R.  R.  642  (2  M.  &  S.  240). 
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rice  had  arrived  at  his  port  of  destination,  and  though  damaged,  Roux 
was  delivered  to  the  consignees,  and  in  a  saleable  state  as  rice,  salvadob. 
In  Thompson  v.  The  Royal  Exchange  (i),  the  tobacco  and  sugar, 
though  damaged  by  the  perils  of  the  sea,  were  in  the  hands  of 
the  owner  at  Heligoland  ;  and  as  stated  by  Lord  Ellenborough, 
in  his  judgment,  might  for  any  thing  that  appeared  have  been 
forwarded  to  their  port  of  destination.  In  Anderson  v.  The 
Royal  Exchange  Assurance  Company  {2),  the  wheat  was  partly 
saved,  was  in  the  hands  of  the  shipper  at  Waterford,  was  kiln- 
dried,  and  might  have  been  forwarded  as  the  rest  of  the  cargo 
*was,  after  the  same  operation,  to  its  port  of  destination :  but  [  *28i  ] 
the  owner,  after  dealing  with  it  for  some  time  as  his  own, 
abandoned  it  too  late,  even  if  he  ever  had  a  right  to  abandon 
it  at  all.  In  the  case  before  us  the  jury  have  found  that  the 
hides  were  so  far  damaged  by  a  peril  of  the  sea,  that  they 
never  could  have  arrived  in  the  form  of  hides.  By  the  process 
of  fermentation  and  putrefaction,  which  had  commenced,  a  total 
destruction  of  them  before  their  arrival  at  the  port  of  destina- 
tion, became  as  inevitable  as  if  they  had  been  cast  into  the  sea 
or  consumed  by  fire.  Their  destruction  not  being  consummated 
at  the  time  they  were  taken  out  of  the  vessel,  they  became  in 
that  state  a  salvage  for  the  benefit  of  the  party  who  was  to 
sustain  the  loss,  and  were  accordingly  sold ;  and  the  facts  of 
the  loss  and  the  sale  were  made  known  at  the  same  time  to  the 
assured.  Neither  he  nor  the  underwriters  could  at  that  time 
exercise  any  control  over  them,  or  by  any  interference  alter  the 
consequences.  It  appears  to  us,  therefore,  that  this  was  not 
the  case  of  what  has  been  called  a  constructive  loss,  but  of  an 
absolute  total  loss  of  the  goods :  they  could  never  arrive  ;  and, 
at  the  same  moment  when  the  intelligence  of  the  loss  arrived, 
all  speculation  was  at  an  end.  It  has  indeed  been  strenuously 
contended  before  us,  that  the  sale  of  the  hides  whilst  they 
remained  in  specie,  rendered  abandonment  necessary  to  make 
the  loss  total ;  that  the  money  produced  at  the  sale  became 
vested  in  the  assured ;  that  he  had  an  undoubted  right  to 
keep  it  if  he  thought  proper,  and  to  treat  the  loss  as  partial ; 
and  that,  wherever  it  is  in  his  power  to  treat  the  loss  as  partial, 
(1)  16  i:a8t,  214.  (2)  S  K.  R.  j89  (7  East,  38). 
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Boux  an  abandonment  is  necessary  to  make  it  a  total  loss.  The 
Salvador,  assured  certainly  has  always  an  option  to  claim  or  not;  but 
his  abstaining  from  his  right  does  not  alter  the  nature  of  it: 
and  if  it  be  true  that  the  proceeds  of  the  sale  vested  in  him, 
[  ♦282  ]  they  would  equally  have  done  so,  if,  instead  of  *being  sold  in 
specie,  the  hides  had  actually  changed  their  form,  and  been 
sold  as  glue,  or  manure,  or  ashes.  The  argument,  therefore, 
in  effect,  resolves  itself  into  this  question,  whether,  when  a 
total  loss  has  taken  place  before  the  termination  of  the  risk 
insured,  with  a  salvage  of  some  portion  of  the  subject  insured, 
which  has  been  converted  into  money,  the  insured  is  bound  to 
abandon  before  he  can  recover  for  a  total  loss.  If  any  doubt 
should  exist  upon  this  point,  it  is  important  that  it  should  be 
well  considered  and  determined. 

The  history  of  our  own  law  furnishes  few,  if  any,  illustrations 
of  the  subject  of  abandonment  before  the  time  of  Lord  Mansfield. 
That  great  Judge  was  obliged  to  resort  to  the  aid  of  foreign 
codes,  and  to  the  opinions  of  foreign  jurists,  for  the  rules  and 
principles  which  he  laid  down  in  the  leading  cases  of  Goas  v. 
Withers  {1),  ekud  Hamilton  v.  Mender  (2).  But  even  those  prin- 
ciples are,  comparatively  speaking,  of  modem  date.  The  most 
ancient  codes  of  the  law  maritime  when  it  was  considered  as 
part  of  the  law  of  nations,  contain  no  chapter  upon  assurances, 
neither  do  the  earliest  municipal  codes,  nor  the  earliest  treatises 
upon  assurances  make  any  mention  of  abandonment.  When  a 
policy  of  assurance  was  considered  in  the  nature  of  a  wager 
without  reference  to  any  actual  interest  possessed  by  the 
assured,  it  was  needless  to  treat  of  abandonment.  The  code 
of  Florence,  which  bears  date  1523,  contains  no  allusion  to 
that  topic.  The  decisions  of  the  rota  of  Genoa,  at  the  time 
when  that  state  was  most  eminent  for  its  naval  power  and  com- 
mercial enterprise,  have  been  preserved  by  Straccha.  Amongst 
them  are  found  many  cases  of  insurance  upon  sea  risks :  not 
one  of  them  turns  upon  any  question  of  abandonment,  or  con- 
tains any  allusion  to  that  subject.  The  same  author  has  written 
r  *288  ]  a  ♦very  elaborate  treatise  upon  assurances,  but  is  equally  silent 
on  the  subject  of  abandonment.  He  has  also  presei^ved  in  that 
(I)  2  Biin\  683.  (2)  1  W.  Bl.  270. 
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treatise  the  form  of  a  policy,  bearing  date  at  Aiicona,  October  rodx 
20,  1567,  which  he  says  was  at  the  time  in  general  use  amongst  salvadok. 
the  states  of  Italy.  From  the  terms  of  that  policy  it  is  difl&cult 
to  infer  any  right  or  duty  of  abandonment.  It  contains  this 
clause,  '^  Et  si  delle  mercantie  assecurate  intervenisse  o  fosse 
intervenuto  alcun  disastro  li  assecuratorij  debbono  dare  et 
pagare  quelli  danari  assecurati  al  detto  assecurato  fra  mesi 
due  dal  di  che  in  Ancona  ne  fosse  vera  nuova(i).  Et  si  pre- 
tendessero  per  ragione  alcuna  dire  in  contrario  non  possono 
esser  uditi  da  corte,  giudice,  o  magistrato  alcuno,  si  prima 
non  averanno  pagati  effectualmente  danari  contanti."  So  that 
not  only  two  months  after  the  credible  news  of  any  disaster 
was  the  underwriter  bound  to  pay  a  total  loss,  but  if  he  meant 
to  contest  the  claim,  he  was  within  that  time  to  purchase  the 
right  of  litigation  by  first  paying  the  sum  insured.  It  was, 
however,  to  be  restored  to  him  in  the  event  of  his  success. 
There  is  also  a  clause  in  the  policy,  by  which  if  there  was  no 
account  of  the  ship  for  twelve  months,  the  underwriter  was 
bound  to  pay  at  the  end  of  that  time,  subject  to  restitution  if 
the  ship  should  afterwards  arrive :  a  provision  wholly  incon- 
sistent with  any  notion  of  abandonment.  The  same  law  prob- 
ably prevailed  at  that  period  throughout  the  states  of  Italy. 
But  when  assurances  came  to  be  considered  as  contracts  of 
indemnity,  and  not  as  mere  wagers,  it  became  necessary  to 
make  some  rules  for  the  conduct  of  the  parties,  where  the  loss 
was  partial,  as  well  as  to  secure  to  the  assured,  when  it  was 
total,  the  full  measure  of  his  indemnity,  and  no  more.  The 
obligation  of  abandonment  was  the  necessary  consequence  of 
confining  the  object  of  the  contract  to  a  strict  indemnity. 
Accordingly  we  find  in  the  chapter  of  assurances  in  the  civil 
statutes  of  Genoa  in  1610,  the  disaster  "^upon  which  the  under-  [  *284  ] 
writer  is  bound  to  pay,  is  limited  and  defined  to  be  the  incapa- 
city of  the  ship  to  proceed  within  a  month  after  she  has  been 
disabled,  or  the  detention  of  her  by  force,  and  the  compulsory 
dereliction  of  her  voyage,  whereby  she  is  forced  to  land  the 
goods  insured.    In  those  cases  the  assured  may  either  abandon 

(1 )  "  Nueva  "  in  the  original  report,  seemingly  by  a  printer's  error,  as  such 
a  form  is  not  Italian. — F.  V, 
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RoDx  the  goods  and  demand  the  full  insurance,  or  make  up  the 
Salvadok.  amount  of  the  loss,  and  demand  it  from  the  underwriters, 
who,  if  it  amount  to  50  per  cent.,  shall  have  their  option, 
either  to  pay  that  sum  and  leave  the  goods  to  the  assured,  or 
to  pay  the  whole  and  take  the  goods.  By  the  same  law  wager 
policies  are  prohibited  and  declared  void. 

Here,  it  is  obvious,  that  the  object  of  the  law  was  to  limit  the 
claim  of  the  assured  to  a  strict  indemnity.  The  same  principle 
will  be  found  in  the  various  codes  of  the  other  maritime  states 
of  Europe  in  which  abandonment  is  mentioned  ;  though  it  must 
be  admitted  that  the  rules  they  have  respectively  adopted  are 
very  different.  In  some,  abandonment  is  merely  permissive,  and 
limited  to  very  few  cases.  In  others,  as  in  the  codes  of  Eotter- 
dam  and  Amsterdam,  abandonment  was  imperative  even  in  the 
case  of  an  absolute  total  loss.  Such  seems  to  have  been  the  law  of 
France  as  established  by  the  ordinances  of  Louis  XIV.  in  1681. 
From  the  words  of  that  code,  indeed,  it  might  be  thought  that 
they  were  only  intended  to  prohibit  it  in  all  but  the  specified 
cases,  and  not  to  enforce  it  as  a  preliminary  condition  for  recover- 
ing an  absolute  total  loss  :  *'  ne  pourra  le  delaissement  etre  fait 
qu'en  cas  de  prise,  naufrage,'bris,  echoument,  arret  de  prince, 
ou  perte  entiere  des  effets  assures :  et  tous  autre  doramages 
ne  seront  reputes  qu'  avaries."  Emerigon,  in  his  Treatise  des 
Assurances^  c.  17,  s.  1,  remarks,  that  abandonment  presents  to 
the  mind  the  idea  of  a  thing  existing  in  whole  or  in  part,  or  at 
[  •285  ]  least  the  idea  of  a  doubtful  existence,  *for  it  appears  absurd  to 
renounce  to  the  assurers  a  thing  of  which  the  absolute  loss  is 
already  established.  Nevertheless,  he  says,  "  according  to  our 
maritime  laws  one  may  abandon  to  the  underwriters  a  thing 
entirely  lost,  and  however  singular  it  may  appear,  the  law 
requires  the  form  of  an  abandonment  in  the  process  of  an 
action  de  delaissement,  though  it  be  stated  that  the  goods  have 
absolutely  ceased  to  exist."  This  apparent  inconsistency  in  the 
law  of  France  is  now  removed  by  the  Code  Xapideon.  Under  the 
title  da  Delaissement  in  the  Code  de  Commerce ,  there  are  seven 
cases  enumerated,  in  which  abandonment  is  permitted,  amongst 
which  the  **  perte  entiere  des  eflfets  assures  "  is  not  to  be  found. 
There  is,  indeed,  a  power  given  to  abandon  in  case  the  loss  or 
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damage  of  the  goods  insured  amounts  to  three-fourths  ;  but  t)ie        Roux 
necessity  of  making  an  abandonment  in  case  of  the  entire  loss,     Salvador. 
seems  to  be  guarded  against  expressly  by  the  Article  872,  which 
provides,  **  that  the  abandonment  shall  extend  to  nothing  but  those 
e£fects  which  are  the  objects  of  the  assurance  and  of  the  risk." 

But  whatever  lights  might  have  been  heretofore  derived  from 
foreign  codes  and  jurists,  the  practice  of  insurance  in  England 
has  been  so  extensive,  and  the  questions  arising  upon  every 
branch  of  it  have  been  so  thoroughly  considered  and  settled, 
that  we  need  not  now  look  beyond  the  authorities  of  the  English 
law  to  illustrate  the  principle  on  which  the  doctrine  of  abandon- 
ment rests,  and  the  consequences  which  result  from  it.  It  is, 
indeed,  satisfactory  to  know,  that  however  the  laws  of  foreign 
states  upon  this  subject  may  vary  from  each  other,  or  from  our 
own,  they  are  all  directed  to  the  common  object  of  making  the 
contract  of  insurance  a  contract  of  indemnity,  and  nothing  more. 
Upon  that  principle  is  founded  the  whole  doctrine  of  abandonment 
in  our  law.  The  underwriter  engages,  that  the  object  *of  the  [  •286  ] 
assurance  shall  arrive  in  safety  at  its  destined  termination.  If, 
in  the  progress  of  the  voyage,  it  becomes  totally  destroyed 
or  annihilated,  or  if  it  be  placed,  by  reason  of  the  perils  against 
which  he  insures,  in  such  a  position,  that  it  is  wholly  out  of  the 
power  of  the  assured  or  of  the  underwriter  to  procure  its  arrival,  he 
is  bound  by  the  very  letter  of  his  contract  to  pay  the  sum  insured. 
But  there  are  intermediate  cases — there  may  be  a  capture,  which, 
though  priiiul  facie  a  total  loss,  may  be  followed  by  a  recapture, 
which  would  revest  the  property  in  the  assured.  There  may  be 
a  forcible  detention  which  may  speedily  terminate,  or  may  last  so 
long  as  to  end  in  the  impossibility  of  bringing  the  ship  or  the 
goods  to  their  destination.  There  may  be  some  other  peril  which 
renders  the  ship  unnavigable,  without  any  reasonable  hope  of 
repair,  or  by  which  the  goods  are  partly  lost,  or  so  damaged, 
that  they  are  not  worth  the  expense  of  bringing  them,  or  what 
remains  of  them,  to  their  destination.  In  all  these  or  any  similar 
cases,  if  a  prudent  man  not  insured,  would  decline  any  further 
expense  in  prosecuting  an  adventure,  the  termination  of  which 
will  probably  never  be  successfully  accomplished,  a  party  insured 
may,  for  his  own  benefit,  as  well  as  that  of  the  underwriter,  treat 
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Boux        the  case  as  one  of  a  total  loss,  and  demand  the  full  sum  insured. 

T 

Salvador.  But  if  he  elects  to  do  this,  as  the  thing  insured,  or  a  portion  of 
it  still  exists,  and  is  vested  in  him,  the  very  principle  of  the 
indemnity  requires  that  he  should  make  a  cession  of  ail  his 
right  to  the  recovery  of  it,  and  that  too,  within  a  reasonable  time 
after  he  receives  the  intelligence  of  the  accident,  that  the  under- 
writer may  be  entitled  to  all  the  benefit  of  what  may  still  be  of 
any  value ;  and  that  he  may,  if  he  pleases,  take  measures,  at  his 
own  cost,  for  realising  or  increasing  that  value.  In  all  these 
cases,  not  only  the  thing  assured  or  part  of  it  is  supposed  to 
[  '287  ]  exist  in  specie,  but  *there  is  a  possibility,  however  remote,  of  its 
arriving  at  its  destination,  or  at  least  of  its  value  being  in  some 
way  afifected  by  the  measures  that  may  be  adopted  for  the 
recovery  or  preservation  of  it.  If  the  assured  prefers  the  chance 
of  any  advantage  that  may  result  to  him  beyond  the  value 
insured,  he  is  at  liberty  to  do  so ;  but  then  he  must  also  abide 
the  risk  of  the  arrival  of  the  thing  insured  in  such  a  state  as  to 
entitle  him  to  no  more  than  a  partial  loss.  If,  in  the  event,  the 
loss  should  become  absolute,  the  underwriter  is  not  the  less  liable 
upon  his  contract,  because  the  insured  has  used  his  own  exertions 
to  preserve  the  thing  assured,  or  has  postponed  his  claim  till  that 
event  of  a  total  loss  has  become  certain  which  was  uncertain 
before.  In  the  language  of  Lord  Ellenborough,  in  the  case  of 
Mellish  V.  Andrews  (i),  "  it  is  an  established  and  familiar  rule  of 
insurance,  that  when  the  thing  insured  subsists  in  specie,  and 
there  is  a  chance  of  its  recovery,  there  must  be  an  abandonment. 
A  party  is  not  in  any  case  obliged  to  abandon,  neither  will  the 
want  of  an  abandonment  oust  him  of  his  claim  for  that  which  is 
in  fact  an  average  or  total  loss,  as  the  case  may  be."  Again,  in 
Mullett  V.  Shedden  (2),  the  same  learned  Judge  says,  **  If,  instead 
of  the  saltpetre  having  been  taken  out  of  the  ship  and  sold,  and 
the  property  divested,  and  the  subject-matter  lost  to  the  owner, 
it  had  remained  on  board  the  ship,  and  been  restored  at  last 
to  the  owner,  I  should  have  thought  there  was  much  in  the 
argument,  that,  in  order  to  make  it  a  total  loss,  there  should 
have  been  notice  of  abandonment,  and  that  such  notice  should 
have  been  given  sooner :  but  here  the  property  itself  was  totally 
(1)  13  R.  R.  351  (15  East,  13).  (2)  12  R.  R.  347  (13  East,  304). 
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lost  to  the  owner,  and  the  necessity  of  any  abandonment  was  Roux 
altogether  done  away."  In  that  case,  the  sentence  *under  which  Salvador. 
the  sale  was  made  had  been  reversed,  and  the  proceeds  directed  [  '288  ] 
to  be  paid  to  the  owner.  So  that  there  was  a  substitution  of 
money  for  a  portion  at  least  of  the  matter  insured.  Both  these 
cases  are  direct  authorities  that  no  abandonment  is  necessary 
where  there  is  a  total  loss  of  the  subject-matter  insured.  To 
which  may  be  added  the  cases  of  Green  v.  The  Royal  Exchange 
Assurance  Company  (i),  Idle  v.  The  Royal  Exchancie  Assurance 
Cotnjmny  (2),  Robertson  v.  Clarke  (s),  Cambridge  v.  Anderton  {4) : 
this  last  is  in  all  points  similar  to  the  present,  and  is  an  express 
decision  that,  when  the  subject-matter  insured  has,  by  a  peril  of 
the  sea,  lost  its  form  and  species,  where  a  ship,  for  example,  has 
become  a  wreck  or  a  mere  congeries  of  planks,  and  has  been 
bond  Jide  sold  in  that  state  for  a  sum  of  money,  the  assured  may 
recover  a  total  loss  without  any  abandonment.  In  fact,  when 
such  a  sale  takes  place,  and  in  the  opinion  of  the  jury  is  justified 
by  necessity  and  a  due  regard  to  the  interests  of  all  parties,  it 
is  made  for  the  benefit  of  the  party  who  is  to  sustain  the  loss ; 
and  if  there  be  an  insurance,  the  net  amount  of  the  sale,  after 
deducting  the  charges,  becomes  money  had  and  received  to  the 
use  of  the  underwriter,  upon  the  payment  by  him  of  the  total 
loss.  It  may  be  proper  to  mention,  however,  that  the  assured 
may  preclude  himself  from  recovering  a  total  loss,  if,  by  any  view 
to  his  own  interest,  he  voluntarily  does,  or  permits  to  be  done, 
any  act  whereby  the  interests  of  the  underwriter  may  be  pre- 
judiced in  the  recovery  of  that  money.  Suppose,  for  example, 
that  the  money  received  upon  the  sale  should  be  greater  than  or 
equal  to  the  sum  insured,  if  the  assured  allows  it  to  remain  in 
the  hands  of  his  agent,  or  of  the  party  making  the  sale,  and 
treats  it  as  his  own,  he  must  take  upon  himself  the  consequence 
of  any  subsequent  *loss  that  may  arise  of  that  money,  and  cannot  [  •289  ] 
throw  upon  the  underwriter  a  peril  of  that  nature.  This  is  the 
true  principle  of  the  case  of  Mitchell  v.  Edie  (5),  which  was  cited 
as  an  authority  for  the  decision  of  the  Court  of  Common  Pleas. 

(1)  16  R.  R.  571  (6  Taunt.  68).       (4)  26  R.  R.  517  (2  B.  &  C.  691). 

(2)  21  R.  R.  538  (8  Taunt.  755).      (5)  1  R.  R.  318  (1  T.  R.  608). 

(3)  25  R.  R.  676  (1  Ring.  445). 
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Roux  There  the  insurance  was  upon  sugar  from  Jamaica  to  London. 
sal\^dor.  The  ship  had  been  captured  by  a  privateer,  deprived  of  some  of 
her  crew  and  a  portion  of  her  stores,  then  released,  and  carried 
by  the  remainder  of  the  crew  into  Charleston,  where  she  arrived 
on  the  18th  of  February,  1782.  The  report  does  not  state  when 
the  intelligence  of  this  event  arrived  in  London,  but  it  is  prob- 
able that  it  must  have  reached  the  assured  before  the  month  of 
June  following.  One  of  the  owners  of  the  ship  was  resident  at 
Charleston ;  he  took  possession  of  her,  and,  instead  of  dispatching 
her  on  the  original  voyage,  he  sold  the  cargo  of  sugar  in  the 
month  of  June,  and  sent  the  ship  on  another  voyapje.  He  had 
been  connected  with  the  assured  in  former  adventures.  He 
retained  the  money  in  his  hands,  and  came  to  England  in  Jime, 
1783.  The  assured  pressed  him  for  payment  of  the  money, 
but  took  no  step  to  recover  it ;  he  became  insolvent  the  following 
year :  no  claim  was  made  upon  the  underwriters  till  after  this 
event ;  and  then,  after  the  expiration  of  three  years  from  the 
alleged  loss  of  the  goods,  notice  of  abandonment  was  given,  and 
the  action  brought ;  upon  which  the  defendant  paid  into  Court 
a  sum  sufficient  to  cover  a  general  average,  and  pleaded  the 
general  issue.  The  Court  gave  judgment  against  the  plaintiff ; 
stating  that  he  had  abandoned  too  late.  And  it  cannot  be 
disputed,  that  if  he  ever  had  any  colour  for  claiming  a  total 
loss,  it  must  have  been  upon  an  abandonment  before  he  heard 
of  the  sale,  as  he  afterwards  gave  credit  to  his  agent  for  the 
[  *290  ]  money,  *and  elected  to  treat  it  as  his  own,  till  the  event  of  an 
insolvency,  which  prevented  the  underwriter  from  recovering  it. 
But  in  fact  there  never  was  a  total  loss  by  a  peril  of  the  sea. 
The  sugars  were  safe  at  Charleston,  and  the  sale  by  the  owner 
of  the  ship,  was  not  a  loss  by  a  peril  ensured  against.  The 
secret  of  the  conduct  of  the  assured  may  be  discovered  by  a 
reference  to  the  dates  and  the  circumstances  of  the  time.  During 
the  war  with  America,  and  especially  towards  the  close  of  it,  the 
intercourse  between  that  country  and  the  West  India  Islands 
was  much  interrupted,  and  the  price  of  colonial  produce  was 
higher  in  Charleston  than  in  London.  It  was  therefore  probably 
his  interest  to  give  up  his  claim  upon  the  underwriters,  and 
adopt  the  sale.     If  therefore  the  sale  of  the  goods  could  have 
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been  treated  as  a  loss,  the  conduct  of  the  assured  had  either  Roux 
deprived  him  of  the  right  to  claim  it,  or  made  him  liable,  if  he  Salvador. 
had  the  right,  to  account  to  the  underwriters  for  the  amount  of 
the  sale.  If  indeed  the  Court  must  be  supposed  to  have  treated 
the  sale  at  Charleston  as  a  loss,  for  which  the  underwriter  was  at 
any  time  responsible,  the  case  may  be  an  authority  for  establishing 
the  principle,  that  even  when  a  total  loss  has  occurred,  by  a  sale 
of  the  goods,  the  assured  may,  by  his  own  conduct  in  electing  to 
take  the  proceeds  instead  of  making  his  claim  upon  the  under- 
writer, if  he  thereby  alters  the  position  of  the  facts  so  as  to 
affect  the  interest  of  the  underwriter,  forfeit  his  claim  to  recover 
a  total  loss.  But  the  case  is  in  no  view  an  authority  for  the 
judgment  of  the  Court  of  Common  Pleas,  which  for  these  reasons 
we  think  ought  to  be  reversed;  and  a  verdict  entered  for  the 
plaintiff  for  27/.  15«.  6d.  and  40«.  costs. 

Judgment  for  'plaintiff. 


VIVIAN  V.  BLOMBERG.  is^e. 

Nor.  24. 

(3  Bing.  X.  C.  311—326  ;  S.  C.  3  Scott,  681  ;  2  Ilodges,  2a.>;  6  L.  J.  (N.  S.)  

C.  P.  55.)  [311] 

A  lease,  by  a  vicar,  of  messuages  in  the  city  of  London,  of  which  the 
dwelling-house  used  for  the  habitation  of  the  vicar,  formed  no  part,  and 
the  ground  demised  was  less  than  ten  acres,  for  twenty-one  years  from 
the  date  of  the  lease,  made  at  a  time  when  a  former  lease  of  the  same 
premises,  for  forty  years,  was  in  being,  but  within  three  j-ears  of  its 
expiration ;  Held,  not  void  under  either  of  the  restraining  Acts  of 
Elizabeth. 

The  following  case  was  submitted  by  the  Vice-Chancellor  for 
the  opinion  of  this  Court. 

The  vicarage  of  the  parish,  and  parish  church  of  St.  Giles 
Without,  Cripplegate,  is  a  benefice  with  cure  of  souls  in  the 
city  of  London ;  and  the  several  messuages  or  tenements  herein- 
after particularly  mentioned  (not  being  the  capital  messuage  or 
dwelling-house  used  for  the  habitation  of  the  vicar,  nor  having 
ground  to  the  same  belonging  above  the  quantity  of  ten  acres), 
are  parcel  of  the  possessions  of  the  said  vicarage,  and  are 
situate  and  being  within  the  said  city,  and  have  been  accustomed 
to  be   demised  by  the  vicars  of  the  said  parish,  for  the  time 
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Vivian       being,  for  the  term  of  forty  years  in  possession,  at  the  yearly 


Blombero.    J^ont  of  3Z. 


By  indenture  of  lease,  bearing  date  the  30th  of  October,  1793, 
and  made  between  the  Bev.  George  Watson  Hand,  since  deceased, 
then  vicar  of  the  parish  church  of  St.  Giles  Without,  Cripplegate, 
[  '312  ]  aforesaid,  of  the  one  part,  *and  Thomas  Smith  and  others  of  the 
other  part,  for  the  consideration  therein  expressed,  the  said  G. 
W.  Hand  did  demise  unto  the  said  other  persons,  parties  thereto, 
the  messuages  or  tenements,  and  other  hereditaments  hereinafter 
particularly  mentioned,  parcel  of  or  belonging  to  the  vicarage  of 
St.  Giles  Without,  Cripplegate,  as  aforesaid,  with  the  appur- 
tenances ;  To  hold  the  same  unto  the  aforesaid  lessees,  their 
executors,  administrators,  and  assigns,  from  the  29th  of  Sep- 
tember then  last  past,  for  the  term  of  forty  years;  yielding 
and  paying,  therefore,  yearly  during  the  said  term  unto  the 
said  G.  W.  Hand  and  his  successors,  vicars  for  the  time 
being  of  the  said  parish  church,  the  yearly  rent  of  3L  payable 
quarterly,  on  the  four  most  usual  feasts ;  the  lessees  being 
charged  with  the  reparations,  and  subject  to  the  covenants  and 
agreements  therein  expressed  and  contained ;  and  which  said 
lease  was  duly  confirmed  by  the  patron  and  ordinary. 

The  said  G.  W.  Hand  departed  this  life  many  years  since ; 
after  his  decease  the  Rev.  William  Holmes  was  duly  presented 
and  instituted  to  and  inducted  into  the  vicarage  of  the  parish 
and  parish  church  of  St.  Giles  Without,  Cripplegate,  aforesaid. 

In  the  month  of  October,  1830,  there  were  less  than  three 
years  unexpired  of  the  said  term  of  forty  years  so  granted  as 
aforesaid,  and  the  said  William  Holmes  being  then  such  vicar  as 
aforesaid,  duly  executed  another  indenture  of  lease,  bearing  date 
the  8th  of  October,  1830,  and  made  or  expressed  to  be  made 
between  him  William  Holmes  as  such  vicar,  of  the  one  part, 
and  James  William  Vivian  and  Christopher  Hodgson  of  the  other 
part,  whereby,  for  the  considerations  therein  expressed,  the  said 
William  Holmes  did  demise  unto  the  said  J.  W.  Vivian  and  C. 
Hodgson,  all  that  messuage,  house,  or  building,  situate  and  being 
in  Fore  Street,  in  the  parish  of  St.  Giles  Without,  Cripplegate, 
[  '^is  ]  London,  called  the  *Quest  House,  and  used  by  the  inhabitants 
of  the  said  parish  as  a  vestry  house,  and  the  rooms  and  other 
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appurtenances  thereto  adjoining  and  belonging,  and  therewith  Vivian 
used  and  enjoyed ;  and  also  all  and  every  the  messuages,  tene-  blombeko. 
ments,  shops,  and  buildings  therein  and  hereinafter  particularly 
mentioned,  that  is  to  say,  all  those  four  messuages  or  tenements 
situate,  standing,  and  being  in  Fore  Street,  in  the  said  parish 
of  St.  Giles  Without,  Cripplegate,  London,  then  or  late  in  the 
several  tenures  or  occupations  of  W.  W.  &c. ;  and  also  all  that 
piece  or  parcel  of  ground  on  which  stood  a  building  theretofore 
called  Pratt's  Buildings,  and  on  which  then  or  late  stood  the 
back  part  or  parcel  of  three  messuages  or  tenements  and  out- 
buildings, situate  in  Fore  Street  aforesaid,  formerly  in  the  tenure 
or  occupation  of  I.  E.  &c.,  and  then  or  late  of  J.  W.  &c.  together 
with  the  small  piece  or  parcel  of  ground  thereunto  adjoining,  and 
then  laid  into  the  yard  or  backsides  of  the  said  three  messuages ; 
and  also  all  that  small  house  or  shop  in  Fore  Street  aforesaid, 
formerly  in  the  tenure  or  occupation  of  A.  S.  &c.,  and  then  or 
late  of  M.  D. ;  and  also  the  ground  on  the  north  side  of  the  said 
church,  on  which  stood  a  wall  and  palisadoes ;  together  with  all 
the  appurtenances  to  the  said  quest  house  and  premises  belong- 
ing, as  the  same  premises  were  more  particularly  described  in 
the  plan  drawn  in  the  margin  of  the  same  indenture ;  to  hold 
the  same  unto  the  said  J.  W.  Vivian  and  C.  Hodgson,  their  execu- 
tors, administrators,  and  assigns,  from  the  making  of  the  said 
indenture,  for  the  term  of  twenty-one  years  thence  next  ensuing 
(subject  nevertheless  to  the  aforesaid  existing  lease  of  the  same 
premises,  bearing  date  the  30th  of  October,  1793,  as  hereinbefore 
particularly  mentioned ;)  yielding  and  paying,  therefore,  yearly, 
during  the  said  term  of  twenty-one  years,  unto  the  said  W. 
Holmes  and  his  successors,  vicars,  as  aforesaid,  the  *rent  or  sum  [  *3U  ] 
of  3Z.,  payable  quarterly  on  the  four  most  usual  feasts,  by  equal 
portions ;  the  first  payment  to  be  made  on  the  Feast-day  of  the 
birth  of  our  Lord  Christ,  then  next  ensuing :  the  lessees  being 
charged  with  the  reparations,  and  subject  to  the  covenants  and 
agreements  on  the  lessee's  part  therein  contained : 

Which  last  mentioned  lease  was  duly  confirmed  by  the  patron 
and  ordinary. 

The  said  W.  Holmes  departed  this  life  in  the  month  of  June, 
1883. 
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Vivian  The  question  for  the  opinion  of  the  Court  was,  whether  the 

blohberg.  ^^^^  1^3^  mentioned  indenture  of  lease  was  a  valid  and  effectual 
lease,  and  binding  upon  the  successor  of  the  said  W.  Holmes  in 
the  said  vicarage,  for  the  remainder  of  the  said  term  of  twenty- 
one  years,  expressed  to  be  thereby  granted. 

[The  case  having  been  argued,  the  Court  in  the  following 
Term  gave  judgment.] 

[  322  ]  TiNDAL,  Ch.  J.  : 

As  the  question  which  has  been  sent  for  our  consideration  by 
his  Honour  the  Vice-Chancellor  has  been  long  considered  as 
rexata  questio  in  the  law,  it  may  be  more  satisfactory  that  we 
should  explain  the  grounds  upon  which  our  certificate,  in  answer 
to  that  question  is  founded. 

The  case  states  a  lease  by  a  vicar,  for  twenty-one  years  from 
its  date,  made,  at  the  time,  when  a  former  lease,  for  forty  years, 
of  the  same  premises  was  still  in  being,  but  was  within  three 
years  of  its  expiration.  The  subject-matter  of  the  lease  consists 
of  certain  messuages  in  the  city  of  London,  of  which  the  capital 
messuage,  or  dwelling-house,  used  for  the  habitation  of  the  vicar 
forms  no  part,  and  the  ground  demised  is  of  less  extent  than 
ten  acres  :  so  that  the  subject-matter  of  the  demise  clearly  falls 
within  the  statute  14  Eliz.  c.  11,  s.  17;  and  the  question  is 
whether  such  lease  is  void,  under  any  of  the  restraining  Acts 
of  Elizabeth. 
[  823  ]  There  are  three  statutes,  and  three  only,  which  it  will  be 

necessary  to  consider  as  bearing  on  the  present  question,  viz., 
the  13  Eliz.  c.  10,  the  14  Eliz.  c.  11,  ss.  17  and  19,  and  the 
18  Eliz.  c.  11,  s.  2. 

Now  the  lease  in  question  cannot  be  held  to  be  made  void 
either  by  the  first  or  last  of  the  above  mentioned  statutes.  Not 
by  the  first,  because  it  is  a  lease  for  twenty-one  years  only  from 
the  date,  and  complies  with  all  the  other  requisites  of  that 
restraining  Act.  It  is,  indeed,  a  lease  in  reversion  ;  but  there  is 
nothing  in  that  Act  to  make  leases  in  reversion  void.  And 
although  the  Act,  lastly  above  named,  the  18  Eliz.  c.  11,  s.  2, 
after  pointing  out  the  mischief  of  granting  leases,  authorised  by 
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the  former  statutes,  in  reversion,  declares  the  same  to  be  void  ;  Vivian 
3*et,  in  its  terms,  it  only  comprehends  those  leases  in  reversion,  blomberg. 
which  are  made  when  the  former  lease  for  years  is  in  being, 
'•not  to  be  expired  or  ended  within  three  years  next  after  the 
making  of  any  such  new  lease.*'  But  as  the  lease  in  question  is 
made  when  the  former  lease,  for  forty  years,  was  within  two 
years  of  its  expiration  by  efflux  of  time,  it  is  not  a  lease  in 
reversion  made  void  by  the  operative  words  of  that  statute. 

So  far,  therefore,  as  relates  to  the  first  or  last  of  the  statutes 
above  referred  to,  this  lease  does  not  become  void  by  either; 
that  is,  neither  of  those  statutes  seems  to  us  to  apply  to 
the  case. 

It  only  remains,  therefore,  to  consider  whether,  in  the  statute, 
14th  of  Elizabeth,  c.  11,  there  is  any  enactment  which  avoids  this 
lease :  and,  indeed,  the  argument,  on  the  part  of  the  defendant, 
has  been  put  entirely  on  that  statute ;  it  being  contended  that 
the  cases  of  leases  of  houses  in  cities,  of  the  description  therein 
contained,  are  taken  entirely  out  of  the  first  restraining  statute, 
and  are  made  subject  to  a  new  law  created  by  the  statute  of  the 
14  Eliz. ;  and  that  as  the  19th  section  enacts  **  that  no  lease 
shall  be  permitted  to  be  made  by  *  force  of  this  Act  in  rever-  [  '324  ] 
sion,"  so  the  present  lease,  being  a  lease  in  reversion  of  houses 
described  in  the  Act,  is  void  by  the  necessary  construction  of 
the  statute. 

The  first  observation  that  arises  on  the  stat.  14  Eliz.  is,  that 
it  does  not  contain  within  it,  from  beginning  to  end,  any  terms 
importing  the  avoidance  of  any  lease  whatever ;  on  the  contrary, 
it  is  a  statute  which  excepts  from  the  operation  of  the  former 
avoiding  statute,  leases  of  property  therein  described.  It  enacts 
in  section  17,  **  that  the  branch  of  the  former  statute,  nor  any 
thing  therein  contained,  shall  extend  to  any  houses,  &c.  (therein 
described,)  but  that  the  same  may  be  demised,  as  by  the  laws  of 
this  realm  and  the  statutes  of  the  colleges,  &c.,  they  lawfully 
might  have  been,  before  the  making  of  the  said  statute,  or  law- 
fully might  if  the  said  statute  were  not."  No  words  can  be  more 
large  and  explicit  to  exempt  such  leases  from  the  whole  of  the 
effect  of  the  restraining  statute  13  Eliz. ;  and  although  the  19th 
section  goes  on  to  enact ''  that  no  lease  shall  be  permitted  to  be 
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Vivian  made  by  force  of  this  Act  in  reversion/'  there  are  no  words  added 
Blombebo.  ^o  declare  leases,  made  contrary  to  such  permission,  void.  And 
taking  this  statute  alone,  and  by  itself,  it  would  be  a  much 
stronger  construction  than  we  feel  ourselves  warranted  to  put 
upon  it,  to  hold  that  such  words  can  defeat  and  avoid  an  estate ; 
when  they  may  be  fully  satisfied  by  allowing  them  to  give  a 
right  of  action  to  the  successor.  But,  in  truth,  this  statute  is 
not  to  be  construed  alone,  but  with  reference  to  the  statute 
13  Eliz.,  and  the  succeeding  statute  18  Eliz.  c.  11.  For  not 
only  are  all  the  Acis  made  in  pari  materia,  but  the  14  Eliz.  c.  11, 
is  expressly  entitled  **  An  Act  for  the  continuation,  explanation, 
perfecting  and  enlarging  of  (amongst  others)  the  former  statute ; " 
and  the  18  Eliz.  c.  11,  is  entitled  **  An  Act  for  the  explanation  of 
the  statutes  against  defeating  of  dilapidations,  &c.'*  The  three 
[  •32S  ]  statutes,  therefore,  are  to  *be  read  together,  as  forming  one  law 
on  the  same  subject-matter ;  and  it  may,  therefore,  be  well  held 
that  where  leases  of  houses,  &c.,  which  are  exempted  out  of  the 
13  Eliz.  by  the  next  statute,  the  14th,  do  not  observe  the  pro- 
visions of  the  latter  statute,  they  fall  within  the  general  enact- 
ments of  the  first  statute,  and  are  made  void  thereby ;  in  other 
words,  a  lease,  not  warranted  by  the  14  Eliz.,  remains  restrained 
by  the  13  Eliz.,  which  makes  leases  against  that  Act  void.  But 
the  lease  in  question,  considered  as  a  lease  in  reversion,  is  not, 
as  is  above  stated,  void  by  the  13  Eliz.,  and  is  expressly  sanctioned 
by  the  18th. 

No  decided  case  has  been  brought  before  us,  by  the  authority 
of  which  the  present  lease  is  to  be  declared  void.  In  the  case  of 
Bai/let/  V.  Mnrin  (i),  the  lease  was  clearly  void  under  the  statute 
13  Eliz.,  being  a  lease  to  begin  at  a  future  day,  and  not  from  the 
time  of  granting  the  lease;  and  in  that  case  Hale,  Ch.  J.  appears 
to  have  thought  the  lease  would  have  been  good,  **  if  it  had  been 
to  commence  presently,  there  being  less  than  three  years  to  come 
of  the  former  lease."  In  Hunt  v.  Singleton  (2),  the  lease  of  a 
house  for  forty  years  by  the  Dean  and  Chapter  of  St.  Paurs, 
was  held  not  warranted  by  the  14  Eliz.,  there  being  at  the  time 
of  granting  the  lease  ten  years  unexpired  of  the  former  lease. 

(1)  Ventr.   241;    S.  0,   Barley  v.       3f«n(/ay,  2  Lev.  61. 
Man,  3  Keb.   195;    S,  C.  BaiUy  v.  (2)  Cro.  Eliz.  564. 
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The  case  of  The  Dean  and  Chapter  of  Went  minster  (l),  decides        Vivian 
that  the  lease  in  reversion  of  a  house  in  the  city  of  Westminster     blomberg. 
for  forty  years,  by  the  Dean  and  Chapter  of  Westminster  was 
void,  there  being,  at  the  time  of  granting  the  lease,  17  years 
unexpired  of  the  former  lease ;  and  in  this  latter  case  the  judg- 
ment of  Ch.  J.  Bridoman  is  strong  to  shew,  that  a  lease  made 
under  the  circumstances  of  the  present,  would  be  held  good. 
See  the  judgment  more  at  large  in  Bridgman's  *Rep.  122.     And       C  *'^26  ] 
the  case  of  Crane  v.  Taylor  (2),  does  not  afford  an  authority,  that 
a  lease  for  21  years  in  reversion,  there  being  only  two  years  to 
come  of  the  existing  lease,  would  be  void  ;  it  is  an  authority  for 
no  more  than  that  a  covenant  to  make  a  lease  is  not  void  under 
the  statute  18  Eliz.,  being  made  concerning  a  house  in  London. 
Upon  the  whole,  therefore,  we  think  this  lease  is  not  void,  and 
send  our  certificate  accordingly  to  the  Vice-Chancellor. 

The  following  Certificate  was  afterwards  sent : 
"We  have  heard  this  case  argued  by  counsel,  and  are  of 
opinion  that  the  lease,  therein  mentioned  of  the  8th  of 
October,  1830,  is  a  valid  and  effectual  lease,  and  binding  upon 
the  successor  of  the  said  William  Holmes  in  the  said  vicarage, 
for  the  remainder  of  the  said  term  of  twenty-one  years  expressed 
to  be  thereby  granted. 

*'  N.  C.  TiNDAL. 

**  S.  Gaselee. 
"J.  A.  Park. 
**  J.  Vauohan." 


TROWEU   AND   Others   v.    CHADWICK  (;i).  J^^^- 

^    '  Aor.  25. 

(3  Bing.  X.  C.  334—354  ;  S.  C.  3  Scott,  699  ;  2  Hodges,  2()7  ;  «  L.  J.  (X.  S.)  

C.  P.  47.)  [3»4] 

Mere  contiguity  of  buildings  does  not  of  itself  give  any  right  of  sup- 
port to  the  owner  of  either  as  against  the  other,  nor  does  it  impose  on 
piiher  owner  any  duty  to  give  notice  to  the  other  of  works  calculated  to 
withdraw  or  diminish  support.     Xor  does  it,  at  all  events  in  the  absence 

(1)  Carter's  Rep.  9.  of  Pollock,  B.  on  the  questions  put 

(2)  Hob.  Rep.  2^9.  by  the  House  of  Lords  in  Dalton  v. 

(3)  See  this  case  commented  on  in  Angus  (1879)  6  App.  Cas.  740,  746. — 
Humphries  V.  Brogden  (1850)  12  Q.  B.  R.  C.  And  see  remarks  in  Preface, 
750;  and  referred  to  in  the  opinion  — F.  P. 

42—2 
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TfiOWER  of  notice  of  the  special  character  of  the  adjoining  structure,  impoee  the 

r.  duty  of  using  any  particular  degree  of  care  in  executing  any  such  works. 

Chadwick.  g^  jj^l^  |jy  ^Q  -g^  Q^  Qjj  ^^  second  count  of  the  declaration. 

The  first  count  alleged  that  plaintiffs  were  i>osses8ed  of  a  vault  adjoin- 
ing certain  walls,  and  which  was  of  right  supported  in  part  by  parts  of 
the  adjoining  wall ;  that  the  plaintiffs  were  of  right  entitled  that  their 
vault  should  be  so  supported ;  and  that  there  were  foundations  belonging 
to  the  vault  which  plaintiffs  ought  to  enjoy  ;  yet  defendant  wrongfully 
removed  the  wall  adjoining  the  plaintiffs'  vault,  without  taking  proper 
precautions  to  support  it,  and  wrongfully  disturbed  the  foundations 
without  taking  precautions  to  prevent  thera  from  giving  way,  per  (juod, 
plaintiffs'  vault  was  damaged  by  the  fall  of  some  materials,  which  other- 
wise would  not  have  hurt  it,  and  special  loss  ensued :  Held,  by  the  Court 
of  Conmion  Pleas,  to  disclose  a  sufficient  right  of  action. 

The  first  count  of  the  declaration  stated,  that  the  plaintiffs, 
before  and  at  the  times  of  the  committing  of  the  grievances 
hereinafter  mentioned,  were  lawfully  possessed  of  a  certain 
;  *385  ]  vault  or  cellar  situate  in  the  city  *of  London,  and  used  and 
occupied  the  same,  in  and  for  the  purpose  of  carrying  on  their 
trade  or  business  of  wine  merchants ;  and  that  the  plaintiffs 
kept  and  had  in  their  said  vault  or  cellar  divers  large  quantities 
of  wine,  to  wit,  30,000  bottles  of  wine,  and  divers,  to  wit,  3,000 
bottles  of  the  plaintiffs  of  great  value,  to  wit,  of  the  value  of 
2,000{.  That  before  and  at  the  times  of  the  committing  of  the 
grievances  by  the  defendant  as  hereinafter  next  mentioned,  the 
plaintiffs*  said  vault  or  cellar  adjoined  certain  other  vaults,  and 
certain  walls  there,  and  in  part  rested  upon,  and  was  of  right 
in  part  supported  by  part  of  the  said  adjoining  vaults  and  of 
the  said  walls;  and  the  plaintiffs  before  and  at  and  during 
those  times  were  of  right  intitled  that  their  said  vault  or  cellar 
should  be  so  supported  in  part  by  the  said  parts  of  the  said 
adjoining  vaults  and  walls  without  the  hindrance  or  disturbance 
of  any  person.  That  before  and  at  the  times  of  the  committing 
the  grievances  hereinafter  mentioned,  there  were  certain  founda- 
tions belonging  to,  and  supporting,  the  said  vault  or  cellar  of  the 
plaintiffs,  and  that  they  of  right  had  enjoyed,  and  still  of  right 
ought  to  enjoy,  such  foundations,  and  the  benefit  and  advantage 
thereof,  for  the  support  of  their  said  vault  or  cellar,  without  the 
hindrance  or  disturbance  of  any  person.  Yet  the  defendant,  well 
knowing  the  premises,  but  contriving  and  intending  to  injure  the 
plaintiffs  heretofore,  to  wit,  on  the  1st  of  October,  1835,  and  on 
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divers  other  days  and  times  afterwards  and  before  the  commence-  Trowkk 
ment  of  this  suit,  wrongfully  and  injuriously  took  down,  pulled  CHAmvicK. 
down,  and  removed,  and  caused  and  procured  to  be  taken  down 
and  removed,  the  said  vaults  and  walls  so  adjoining  the  said 
vault  or  cellar  of  the  plaintiffs,  by  which  the  said  last-mentioned 
vault  or  cellar  was  so  in  part  supported  as  aforesaid,  without 
shoring  up,  propping  up,  or  otherwise  securing  or  taking  other 
reasonable  and  proper  precautions  to  support  or  secure*  or  shore  [  *336  ] 
up  the  said  vault  or  cellar  of  the  plaintiffs,  so  as  to  prevent  the 
same  from  giving  way,  or  being  weakened  or  damaged  or 
destroyed  on  that  occasion ;  and  also  then  and  there  wrongfully 
and  injuriously  dug,  and  made  and  caused  and  procured  to  be 
dug  and  made,  divers  excavations  in  the  earth  near  to  the  said 
foundations  of  the  said  vault  or  cellar  of  the  plaintiffs,  and 
loosened  weakened  and  disturbed  such  foundations,  without 
taking  due  and  proper  precautions  to  prevent  the  said  founda- 
tions from  being  weakened  and  injured,  and  giving  way;  and 
by  reason  thereof,  the  said  foundations  then  became  and  were 
injured,  loosened,  and  weakened;  and  the  said  vault  or  cellar 
of  the  plaintiffs  became  and  was  greatly  injured  and  weakened ; 
and  by  reason  of  the  said  several  premises,  and  also  by  reason 
of  certain  timber,  wood,  bricks,  and  mortar,  and  other  things 
afterwards,  to  wit,  on  &c.,  falling  upon  the  said  vault  or  cellar 
of  plaintiffs  (and  which  vault  or  cellar  by  reason  of  the  same 
having  been  so  weakened  and  injured  as  aforesaid,  and  on  no 
other  account,  was  then  unable  to  bear  or  resist  the  force,  weight, 
and  pressure  of  the  said  timber,  wood,  bricks,  and  mortar,  and 
other  things,  as  the  same  otherwise  might  and  would  have  done), 
the  same  vault  or  cellar  of  the  plaintiffs,  then,  to  wit,  on  &c., 
gave  way  and  fell  in,  and  became  and  was  greatly  injured  and 
destroyed  ;  and  by  reason  of  the  several  premises  a  great  part, 
to  wit,  one  half  of  the  said  wine  became  wasted  lost,  spoiled  and 
destroyed,  and  the  residue  thereof,  became,  and  was,  and  still  is 
injured  and  deteriorated  in  value,  and  the  said  bottles  were 
damaged  and  destroyed;  and  thereby  also  the  plaintiffs  from 
thence  hitherto,  lost  and  became  deprived  of  the  use  of  their 
said  vault  or  cellar,  and  of  the  profits,  benefits  and  advantages 
which  they  otherwise  might  and  would  have  acquired  from  the 
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Tboweb      possession  and  use  thereof,  and  the  same  became  of  no  *u8e  or 
Chadwick.    value  to  the  plaintiffs:  and  thereby  the  plaintiffs  were  greatly 

[  •337  ]  prejudiced  and  injured  in  their  said  trade  and  business,  and 
necessarily  incurred  divers  expenses,  to  wit,  to  the  amount  of 
2,000/.  in  having  their  said  vault  or  cellar  examined  and  surveyed, 
and  the  nature  and  extent  of  the  said  damages,  injuries,  and 
losses  ascertained  and  repaired ;  and  in  and  about  the  removal 
of  the  ruins  of  the  said  vault  or  cellar,  and  of  such  of  the  said 
wines  as  were  not  wholly  lost  and  destroyed,  and  in  and  about 
the  removal  of  the  said  wine  and  said  bottles  and  pieces  thereof, 
and  the  procuring  the  said  vault  or  cellar  and  the  ruins  thereof 
and  the  said  wine  and  bottles  to  be  watched  and  taken  care  of 
during  the  times  aforesaid,  and  otherwise  in  relation  to  the 
several  premises  and  matters  last  aforesaid  ;  and  were  otherwise 
injured. 

Second  count.  That  before  and  at  the  times  of  committing 
the  grievances  hereinafter  mentioned,  the  plaintiffs  were  possessed 
of  a  certain  other  vault  situate  in  London  aforesaid,  and  used  and 
occupied  the  same  in  and  for  the  purposes  of  carrying  on  their 
said  trade  and  business  of  wine  merchants,  and  kept  and  had  in 
their  said  vault  divers  large  quantities  of  wine,  to  wit,  &c.,  and 
bottles  of  the  plaintiffs  of  great  value,  to  wit,  of  the  value  of 
2,000Z.  That  at  the  time  of  the  committing  of  the  grievances 
hereinafter  mentioned,  the  defendant  was  about  to  pull  down, 
and  prostrate,  and  remove,  and  did  pull  down  and  prostrate 
certain  other  vaults,  and  buildings,  and  walls  next  adjoining 
the  last-mentioned  vault  of  the  plaintiffs;  and  thereupon  it 
became  and  was  the  duty  of  the  defendant,  in  the  event  of  his 
not  shoring  up  or  protecting  the  plaintiffs*  last-mentioned  vault 
in  that  behalf,  to  give  due  and  reasonable  notice  to  the  plaintiffs 
of  his,  the  defendant's,  intention  to  pull  down,  prostrate,  and 
remove  the  said  vaults,  buildings,  and  walls  so  adjoining  the 
plaintiffs'  last-mentioned  vault,  before  the  defendant  prostrated 

[  •338  ]  and  removed  *the  same,  so  as  to  enable  the  plaintiffs  to  protect 
themselves  in  that  behalf ;  and  also  to  use  due  care  and  skill, 
and  take  due  reasonable  and  proper  precautions  in  and  about 
the  pulling  down,  and  prostrating,  and  removing  the  said  vaults, 
buildings,  and  walls  so  adjoining  the  plaintiffs'  last-mentioned 
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vault,  80  that  for  want  of  such  care,  skill,  and  precaution,  the  Tbower 
last- mentioned  vault  of  the  plaintiffs,  and  the  contents  thereof,  chadwick. 
might  not  be  damaged  or  destroyed  on  that  occasion,  or  the 
plaintiffs  injured  in  respect  thereof.  Yet  the  defendant  not 
regarding  his  duty  in  that  behalf,  but  contriving  and  intending 
to  injure  the  plaintiffs,  heretofore,  to  wit,  on  &c.,  and  on  divers 
other  days  and  times  afterwards,  and  before  the  commencement 
of  this  suit,  wrongfully  and  injuriously  pulled  down,  prostrated 
and  destroyed  the  said  vaults,  buildin<;s,  and  walls  so  adjoining 
the  last-mentioned  vault  of  the  plaintiffs,  without  giving  the 
plaintiffs  or  either  of  them  due  or  reasonable  or  other  notice 
of  his,  the  defendant's,  intention  so  to  do,  according  to  his  said 
duty  in  that  behalf,  although  the  defendant  did  not  shore  up  or 
protect  the  plaintiffs*  said  last-mentioned  vault :  and  the  defendant 
did  not,  nor  would  use  due  care  or  skill,  or  take  due,  reasonable, 
or  proper  precautions,  in  or  about  the  pulling  down,  or  prostrating, 
or  removing  the  said  vaults,  buildings,  and  walls  so  adjoining  the 
last- mentioned  vault  of  the  plaintiffs,  upon  the  said  last-mentioned 
occasion,  according  to  his  said  duty;  and  the  defendant  contriving 
and  intending  to  injure  the  plaintiffs,  heretofore,  to  wit,  on  &c., 
and  on  the  said  other  days  and  times  after  that  day  and  before 
the  commencement  of  this  suit,  wrongfully  and  injuriously  pulled 
down  and  prostrated  divers  parts  of  the  said  vaults,  buildings, 
and  walls  so  adjoining  the  last-mentioned  vault  of  the  plaintiffs 
upon  the  last-mentioned  occasion,  in  a  careless,  unskilful,  and 
improper  manner,  and  behaved  and  conducted  himself  *care-  \  •339  ] 
lessly,  unskilfully,  and  improperly  in  that  behalf ;  and  by  reason 
of  the  several  premises  in  this  count  mentioned,  the  last- 
mentioned  vault  of  the  plaintiffs  became  and  was  greatly  shaken, 
and  weakened,  and  injured;  and,  by  reason  of  the  several 
premises  in  this  count  before  mentioned,  and  also  by  reason  of 
certain  timber,  wood,  bricks,  and  mortar,  and  other  things  after- 
wards, to  wit,  on  &c.,  falling  upon  the  said  last-mentioned  vault 
of  the  plaintiffs  (and  which  vault  by  reason  of  the  same  having 
been  so  shaken,  weakened,  and  injured  as  aforesaid,  and  on  no 
other  account,  was  then  unable  to  bear  or  resist  the  force,  weight, 
and  pressure  of  the  last-mentioned  timber,  wood,  brick,  and 
mortar,  and   other  things,  as  the  same  otherwise  might    and 
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Tbower      would  have  done,)   the   last-mentioned  vault  of  the   plaintiffs 
Chadwick.    then,  to  wit,  on  i&c,  was  damaged  (as  in  the  first  count). 

Pleas.  First,  not  guilty.  Second,  that  the  said  vault  or  cellar 
of  plaintiffs  in  the  first  count  mentioned  did  not  rest  upon,  nor 
was  of  right  in  part  supported  by  parts  of  the  said  adjoining 
vaults,  and  of  the  said  walls  in  that  count  mentioned,  in  manner 
and  form  as  the  plaintiffs  had  in  that  count  alleged  :  and  of  that 
the  defendant  put  himself  upon  the  country,  &c. 

Third.  That  the  plaintiffs  were  not  before,  and  at  and  during 
the  times  in  the  said  first  count  in  that  behalf  mentioned,  or  at 
any  of  those  times,  of  right  entitled  that  their  said  vault  or  cellar 
should  be  supported  by  the  said  parts  of  the  said  adjoining  vaults 
and  walls  in  that  count  mentioned,  in  manner  and  form  as  the 
plaintiffs  had  in  that  count  alleged :  and  of  that,  the  defendant 
put  himself  upon  the  country,  &c. 

Fourth.  As  to  so  much  of  the  first  count  as  related  to  the 
defendant  not  shoring  up,  propping  up,  or  otherwise  securing  or 
taking  other  reasonable  or  proper  precautions  to  support,  or 

[  '340  ]  secure,  or  shore  up  the  said  vault  *or  cellar  of  the  plaintiffs 
in  that  count  mentioned,  so  as  to  prevent  the  same  from  being 
weakened,  or  damaged,  or  destroyed,  on  the  occasion  in  the  said 
first  count  mentioned ;  that  the  defendant  was  not  on  the  occa- 
sion in  that  count  mentioned,  or  otherwise,  bound  by  law  or 
otherwise,  nor  was  there  any  duty,  obligation,  or  liability 
imposed,  or  cast  by  law  or  otherwise  upon  him  to  shore  up,  prop 
up,  or  otherwise  secure,  or  to  take  other  reasonable  or  proper 
or  any  means  to  support,  or  secure,  or  shore  up  the  said  vault  or 
cellar  of  the  plaintiffs  for  the  purposes  in  that  count  mentioned, 
or  otherwise :  and  that,  the  defendant  was  ready  to  verify. 

Fifth.  As  to  so  much  of  the  said  first  count  as  related  to  the 
defendant  not  having  taken  due  and  proper  precautions  to  prevent 
the  said  foundations  of  the  said  cellar  of  the  plaintiffs  from  being 
weakened,  injured,  and  giving  way,  as  in  that  count  mentioned  ; 
that  the  defendant  was  not  on  the  occasion  in  that  count  men- 
tioned, or  otherwise,  bound  by  law  or  otherwise,  nor  was  there 
then  any  duty,  obligation,  or  liability,  cast  or  imposed  by  law 
or  otherwise  upon  him  the  defendant,  to  take  due  and  proper,  or 
any  precautions  to  prevent  the  said  foundations  of  the  said  vault 
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or  cellar  of  the  plaintiffs,  in  that  count  mentioned,  from  being       Tbowkr 
weakened  and  injured :    and   that,   the    defendant   was  ready    chadwick. 
to  verify. 

Sixth.  As  to  so  much  of  the  said  first  count  as  related  to  the 
falling  of  the  said  timber,  wood,  bricks  and  mortar,  and  other 
things,  upon  the  said  vault  or  cellar ;  that  the  said  falling  of  the 
said  timber,  wood,  bricks  and  mortar,  and  other  things,  upon 
the  said  vault  or  cellar,  was  not,  nor  was  the  falling  of  any  of 
them  or  any  part  of  them,  caused  or  occasioned  by  any  act, 
default,  neglect,  or  omission  of  the  defendant,  or  the  breach  or 
neglect  of  any  duty,  obligation,  or  liability  imposed  *or  cast  upon  [  •341  ] 
him  by  law  or  otherwise :  and  that,  he  was  ready  to  verify. 

Seventh.  That  the  defendant  had  good,  lawful,  and  sufficient 
right,  title,  power,  and  authority,  to  pull  down,  prostrate,  and 
remove,  the  said  vaults  and  walls  in  the  said  first  count  men- 
tioned, and  upon  part  of  which  the  vault  of  the  plaintiffs  was 
in  and  by  that  count  alleged  to  have  rested  and  been  supported  ; 
and  that  the  digging  and  making  the  said  excavations  in  the 
earth,  in  that  count  mentioned,  were  necessary  and  proper  works 
for  that  purpose ;  and  that  if  the  said  foundations  of  the  said 
vault  or  cellar,  in  that  count  mentioned,  were  loosened,  weakened, 
or  disturbed,  they  were  so  loosened,  weakened  and  disturbed  by 
and  by  reason  of  such  necessary  and  proper  works  as  aforesaid, 
for  the  purpose  aforesaid  :  and  further,  that  the  plaintiffs,  before 
any  damage  or  injury  was  or  could  be  done,  or  caused  to  be  done 
to  them,  or  their  said  vault,  or  the  contents  thereof,  and  in 
sufficient  time  to  guard  and  protect  themselves  and  their  said 
vault  or  cellar  and  its  contents,  against  the  consequences  of  the 
defendant's  pulling  down,  prostrating,  and  removing  the  said 
vaults,  and  the  necessary  and  proper  works  for  that  purpose, 
had  notice  of  his  intention  to  pull  down,  prostrate,  and  remove 
the  said  vaults  and  walls,  and  if  they  were  minded  and  desirous 
to  protect  themselves  or  their  property  in  the  premises,  against 
the  consequences  of  the  defendant's  so  pulling  down  the  said 
vaults  and  walls,  it  was  their  duty  to  have  properly  shored  up 
and  supported  their  vault  or  cellar,  or  to  take  due  and  proper 
precautions  to  protect  themselves  and  their  said  vault  or  cellar 
and  the  property  therein,  against  the  consequences  of  the  exercise 
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Trower  by  the  defendant  of  the  said  lawful  right  of  the  defendant  to  pull 
Chadwick.  down,  prostrate,  and  remove  the  said  vaults  and  walls  on  which 
the  vault  of  the  plaintiffs,  in  that  count  mentioned,  was  alleged 
[  •342  ]  *in  part  to  have  rested  and  to  have  been  supported ;  and  had 
they  done  their  duty  in  that  behalf,  their  said  vault  or  cellar 
and  its  contents  would  have  been  saved  and  protected  from  the 
alleged  damage  and  injuries  in  the  first  count  mentioned ;  but 
they  wholly  neglected  and  omitted  so  to  do.  And  the  defendant 
further  said,  that  in  pulling  down,  prostrating,  and  removing 
the  said  vaults  and  walls,  he  was  not  guilty  of  any  unlawful  or 
wrongful  act,  neglect,  default,  or  breach  of  any  duty  imposed 
upon  him,  by  law  or  otherwise,  but  exercised  his  said  lawful 
right,  in  the  manner  he  had  lawful  right  to  exercise  the  same, 
and  not  otherwise :  and  if  any  injury  or  damage  happened  or 
was  occasioned  to  the  plaintiffs,  or  their  said  vault,  or  the  con- 
tents thereof,  the  same  happened  and  was  occasioned  by  the 
default  of  the  plaintiffs  themselves,  in  not  properly  shoring 
up  and  supporting  their  said  vault,  and  taking  due  and  proper 
precautions  to  protect  themselves  and  their  said  vault  or  cellar 
and  its  contents,  from  the  consequences  of  the  exercise  by  the 
defendant  of  his  said  lawful  right,  to  pull  down,  prostrate,  and 
remove,  and  in  pulling  down,  prostrating  and  removing  the  said 
vaults  and  walls  ;  and  not  by  or  through  any  unlawful  or  wrong- 
ful act  of  the  defendant,  or  any  default  or  omission  of  the  defen- 
dant of  any  duty  or  obligation,  imposed  on  him  by  law  or 
otherwise,  in  the  pulling  down,  prostrating,  and  removing  the 
vaults  and  walls :  and  that,  he  was  ready  to  verify. 

Eighth.  As  to  so  much  of  the  last  count  as  related  to  the 
defendant  not  having  given  the  plaintiffs  due  and  reasonable 
notice  of  his  intention  to  pull  down,  prostrate,  and  remove  the 
said  vaults,  buildings,  and  walls  in  that  count  mentioned ;  that 
the  defendant  was  not  bound  by  law,  or  otherwise,  nor  was  there 
any  duty,  obligation,  or  liability  imposed  or  cast  on  him,  by  law 
or  otherwise,  to  shore  up  or  protect  the  said  last- mentioned  vaults 
I  *8t3  ]  of  *the  plaintiffs,  on  the  occasion  in  that  count  mentioned,  or 
otherwise ;  nor  was  it  his  duty,  in  the  event  of  not  shoring  up 
or  protecting  the  said  last-mentioned  vault  of  the  plaintiffs, 
to  give  due,  or  reasonable,  or  any  notice  of  his  the  defendant's 
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intention  to  pull  down,  prostrate,  and  remove  the  said  vaults,      trower 
buildings,  and  walls  adjoining  the  vault  of  the  plaintiffs  in  that    chadwick. 
count  mentioned,  in  manner  and  form  as  the  plaintiffs  had, 
in  that  count,  alleged :  and  of  that,  the  defendant  put  himself 
upon  the  country,  &c. 

Eleventh.  As  to  so  much  of  the  said  last  count  as  charged 
it  to  have  been  the  duty  of  the  defendant  to  have  taken  due 
and  reasonable  precautions  in  and  about  the  pulling  down,  and 
prostrating,  and  removing  the  said  vaults,  walls  and  buildings 
in  that  count  mentioned,  so  that  the  said  last  mentioned  vault 
of  the  plaintiffs,  and  the  contents  thereof,  might  not  be  damaged 
or  destroyed,  or  the  plain tiiHfs  injured  in  respect  thereof  ;  that  it 
was  not  his  duty  to  have  used  due  and  proper  or  any  precautions 
in  that  behalf,  as  the  plaintiffs  had  in  that  count  alleged :  and  of 
that,  he  put  himself  upon  the  country,  &c. 

Twelfth.  As  to  so  much  of  the  said  last  count  as  related  to 
the  falling  of  the  said  timber,  wood,  bricks  and  mortar,  and 
other  things,  upon  the  said  vault  of  the  plaintiffs;  that  the 
said  falling  of  the  said  timber,  wood,  bricks  and  mortar,  and 
other  things,  upon  the  said  vault  of  the  plaintiffs,  in  that  count 
mentioned,  was  not,  nor  was  the  falling  of  any  of  them,  or  any 
part  of  them,  caused,  or  occasioned,  by  any  act,  default,  omission, 
or  neglect  of  the  defendant;  or  the  breach,  or  neglect,  of  any 
duty,  obligation,  or  liability  imposed  or  cast  upon  him,  by  law 
or  otherwise :  and  that,  the  defendant  was  ready  to  verify. 

Thirteenth.  As  to  the  last  count  of  the  declaration,  that  the 
defendant  had  good  and  lawful  and  suflBcient  *right,  title,  power  [  ^344  ] 
and  authority  to  pull  down,  prostrate  and  remove  the  said  vaults, 
walls,  and  buildings  in  the  said  last  count  mentioned,  and  therein 
stated  to  have  been  pulled  down,  prostrated,  and  removed  by 
him ;  and  that  the  plaintiffs  had  notice  of  his  intention  so  to 
do  before  any  damage  or  injury  was  or  could  be  done,  or  caused 
to  be  done  to  their  said  vault  or  cellar,  and  the  contents  thereof, 
or  any  part  of  such  contents,  in  sufficient  time  to  have  enabled 
them  to  guard  and  protect  themselves  against  the  consequences 
thereof,  if  they  had  been  minded  or  desirous  so  to  do ;  and  if 
they  had  been  so  minded  or  desirous  it  was  their  duty  to 
have  shored  up  and  supported  their  said  vault  in  that  count 
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Trower  mentioned ;  or  to  have  taken  other  due  and  proper  precautions 
chadWick.  to  have  protected  themselves,  and  their  said  last-mentioned  vault 
and  its  contents,  against  the  consequences  of  the  exercise,  by  the 
defendant,  of  his  said  right  and  authority  to  pull  down,  prostrate, 
and  remove,  and  in  and  about  the  pulling  down,  prostrating,  and 
removing  the  said  vaults,  walls,  and  buildings  in  that  count 
mentioned  ;  and  had  they  done  their  duty  in  that  behalf,  their 
said  last-mentioned  vault  and  its  contents,  would  have  been  saved 
and  protected  from  the  alleged  damage  and  injuries  in  the  last 
count  mentioned  ;  but  they  wholly  neglected  and  omitted  so 
to  do.  And  the  defendant  further  said  that  in  pulling  down, 
prostrating,  and  removing  the  vaults,  walls,  and  cellars  in  that 
count  mentioned,  he  was  not  guilty  of  any  unlawful  or  wrongful 
act,  or  neglect,  or  default  of  any  duty  imposed  on  him  by  law 
or  otherwise,  but  exercised  his  said  right  and  authority  in  the 
manner  he  had  right  and  authority  to  exercise  the  same ;  and 
if  any  damage  or  injury  happened,  or  was  occasioned  to  the 
plaintiffs,  or  their  said  vault  or  its  contents,  in  that  count 
mentioned,  the  same  happened  and  was  occasioned  by  the 
default   of   the  plaintiffs   themselves,  in   not   properly  shoring 

[  •345  ]  up  *or  supporting  their  said  last-mentioned  vault,  or  taking 
due  and  proper  precautions  to  protect  themselves,  and  their 
last-mentioned  vault  and  its  contents,  against  the  consequences 
of  the  exercise  by  the  defendant  of  his  said  right  and  authority 
to  pull  down,  prostrate,  and  remove,  and  in  and  about  the 
pulling  down,  prostrating,  and  removing  the  vaults,  walls,  and 
buildings  in  that  count  mentioned,  and  not  by  or  through  any 
unlawful  or  wrongful  act  of  the  defendant,  or  any  neglect  or 
omission  of  defendant,  of  any  duty  or  obligation  imposed  upon 
him,  by  law  or  otherwise,  in  and  about  the  pulling  down, 
prostrating,  and  removing  the  said  vaults,  buildings,  and  walls 
in  the  said  last  count  mentioned:  and  that,  he  was  ready 
to  verify,  &c. 

By  their  replication  the  plaintiffs  joined  issue  on  the  first, 
second,  third,  and  tenth  pleas;  traversed  the  ninth;  and 
demurred  to  the  fourth,  fifth,  sixth,  seventh,  eighth,  eleventh, 
twelfth,  and  last,  for  the  following  causes  : 

That  the  fourth  plea  traversed  matter  of  law,  namely,  whether 
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it  was  the  defendant's  duty  to  shore  up  the  plaintiffs  vault ;      Trowbr 
offered  an  immaterial  issue  in  so  doing,  and  was  an  informal    chauwick 
traverse. 

The  causes  of  demurrer  to  the  fifth  plea  were  similar  to 
those  of  the  fourth  plea  as  applied  to  the  foundations  of  the 
plaintiffs'  vaults. 

The  causes  of  demurrer  to  the  sixth  plea  were  chiefly  that 
it  traversed  mere  matter  of  law ;  offered  an  immaterial  issue ; 
and  should  have  concluded  to  the  country,  &c. 

The  causes  of  demurrer  to  the  seventh  plea  were,  chiefly,  that 
the  plea  did  not  traverse  the  plaintiffs'  right,  but  set  up  that  they 
were  bound  to  support  their  vault ;  the  same  not  being  matter 
material  to  the  cause  of  action,  or  proper  to  be  referred  to  a  jury ; 
that  the  plea  traversed  mere  matter  of  law ;  that  the  traverses 
*were  uncertain,  &c. ;  and  that  the  plea  did  not  answer  all  it  [^Sie] 
professed  to  answer. 

The  causes  of  demurrer  to  the  eighth  plea  were  similar  to 
those  to  the  fourth. 

The  objections  to  the  eleventh  plea,  were  chiefly  that  it 
ofiered  to  refer  to  a  jury  mere  matter  of  law,  namely,  whether 
the  defendant  was  bound  to  use  the  precautions  stated,  and  that 
no  grounds  of  excuse  for  not  using  sucli  precautions  were  alleged. 

The  objections  to  the  twelfth  plea  were  similar  to  those  of 
the  fourth  and  fifth  ;  chiefly,  that  a  mere  question  of  law  was 
attempted  to  be  traversed,  and  that  an  immaterial  issue, 
whether  the  defendant  caused  the  timber,  &c.  to  fall  on  the 
vault,  was  proffered. 

The  causes  of  demurrer  to  the  last  plea  were,  chiefly,  that 
matter  of  law  was  traversed,  and  an  immaterial  point  attempted 
to  be  put  in  issue ;  that  the  traverse  was  argumentative  and 
informal ;  and  that  the  plea  did  not  deny,  or  confess,  or  avoid. 

The  case  was  argued  in  Trinity  Term,  by 

R,  F.  Richards,  in  support  of  the  demurrer : 

The  three  first  pleas  contain  the  only  legitimate  defence  to 
this  action.  The  fourth  plea  traverses  the  existence  of  a  duty 
or  obligation  which  is  nowhere  alleged  in  the  declaration.  The 
plaintiffs  have  declared  on  their  own  right,  not  on  any  duty  in 
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T ROWER  the  defendant.  Besides  the  existence  of  the  supposed  right 
chadwick.  is  a  matter  of  law,  not  a  question  of  fact  for  the  considera- 
tion of  a  jury.  The  fifth  plea  is  open  to  the  same  ohjections. 
The  sixth  also  offers  an  issue  of  law  for  the  consideration  of 
the  jury,  and  confesses,  without  avoiding  that  part  of  the 
charge  in  the  declaration  to  which  it  professes  to  be  an 
answer:  it  is  no  answer  to  the  claim  set  up  by  the  plaintiffs, 
but  only  to  the  immediate  consequence  of  the  defendant's 
[  '347  ]  *wrongful  act.  The  seventh  plea  is  pleaded  to  the  whole  of 
the  declaration,  but  contains  no  answer  to  the  complaint  as 
to  digging  the  earth,  and  disturbing  the  foundations  of  the 
plaintiffs'  cellar.  It  is  also  bad,  because  it  only  admits 
hypothetically  the  disturbance  of  the  plaintiffs'  foundations: 
Goidd  V.  LashuryiX), 

The  eighth  and  eleventh  pleas  raise  issues  of  law  instead  of 
questions  of  fact  for  the  jury:  the  twelfth  is  open  to  the 
same  objection  as  the  sixth:  and  the  thirteenth  to  the  same 
as  the  seventh. 

In  cases  of  this  kind  it  is  sufficient  for  the  plaintiff  to 
declare  on  his  possession,  and  it  is  a  question  of  fact  for  the 
jury  whether  the  damage  complained  of  has  been  occasioned 
by  the  negligent  act  of  the  defendant:  Dodd  v.  Hulme  (2) 
(where  all  the  cases  are  collected).  In  Wyatt  v.  Harrison  (3) 
there  was  no  allegation  as  here,  that  the  plaintiff  had  a  right 
to  have  his  house  supported  by  the  neighbouring  wall  or  soil, 
and  unless  he  had,  there  was  no  ground  for  proceeding  against 
the  defendant.  So  in  Peyton  v.  The  Mayor  of  London  (4),  the 
plaintiff  shewed  no  right  to  have  his  house  supported  by  that 
of  the  defendant.  But  in  Jones  v.  Bird  (5)  the  question  of 
negligence  was  left  to  the  jury,  and  the  Court  intimated  their 
opinion,  that  the  party  doing  a  work  is  bound  to  take  care 
it  be  not  injurious  to  the  adjoining  premises.  And  in  Brown 
V.  Windsor  {Q)  where  the  plaintiff  had  been  permitted  to  rest 
his  building  against  the  defendant's,  the  defendant  was  held 
liable  for  having  carelessly  and  unskilfully  excavated  his  own 

(1)  1  C.  M.  &  R.  254.  (4)  33  R.  R.  311  (9  B.  &  C.  725). 

(2)  40  R.  R.  344  (1  Ad.  &  El.  493).     (5)  24  R.  R.  579  (5  B.  &  Aid.  837). 

(3)  37  R.  R.  566  (3  B.  &  Ad,  871).    (6)  1  Cr,  &  J.  20. 
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soil,  so  as  to  sink  the  wall  of  his  own  house  and  thereby  to       Trower 
injure  the  plaintiff.  ChadWick. 

Wight  man,  contra :  [  348  ] 

The  declaration  is  ill.  In  the  first  count  the  plaintiff  merely 
asserts  a  right  to  the  support  of  the  adjoining  premises,  without 
stating  the  nature  of  the  right ;  whether  arising  from  prescrip- 
tion, grant,  or  simple  possession :  but  as  the  law  gives  him  no 
such  right  from  the  bare  circumstance  of  juxtaposition,  he  ought 
to  shew  the  source  from  which  he  derives  it :  if  he  were  occupy- 
ing by  mere  license,  the  law  would  give  him  no  claim  against  the 
defendant.  If  the  defendant  was  not  bound  to  shore  up  the  wall, 
he  cannot  be  charged  with  negligence  in  omitting  to  do  so :  and 
the  damage  of  which  the  plaintiffs  complain  would  not  have 
occurred,  but  for  the  falling  of  the  timber  which,  for  aught  that 
appears  to  the  contrary,  might  have  been  occasioned  by  a  third 
person.  With  respect  to  the  second  count,  no  right  is  alleged  in 
the  plaintiffs,  and  the  circumstance  of  juxtaposition  does  not  of 
itself  impose  upon  the  defendant  the  duty  of  giving  notice  of  an 
act  of  ownership  on  his  own  property ;  or  if  it  does,  the  nature 
of  the  act  afforded  itself  a  sufl&cient  notice  to  the  plaintiffs. 

The  pleas,  therefore,  which  deny  that  it  was  the  defendant's 
duty  to  take  the  precautions  or  give  the  notice  required  by  the 
plaintiffs,  offer  an  issue  which  may  be  properly  tried  by  a  jury  ; 
for  a  jury  must  ascertain  what  in  point  of  fact  is  the  nature  and 
extent  of  the  right  set  up  by  the  plaintiff. 

The  sixth  plea  is  merely  addressed  to  the  fact,  whether  or  not, 
the  falling  of  the  timber  was  occasioned  by  the  defendant,  and  is 
therefore  unexceptionable.  And  the  seventh  states  in  substance 
that  the  mischief  was  occasioned  by  the  plaintiffs'  own  neglect, 
there  being  no  reason  to  require  caution  at  the  hands  of 
the  defendant. 

Richards,  in  reply,  being  desired  to  confine  himself  to  the        [  349  j 

argument  on  the  second  count,  contended  that  on  the  principle, 

iic  utere  tuo  ut  alienum  non  ladas,  the  defendant  was  bound  to 

give  notice  of  any  use  of  his  own'property,  likely  to  be  prejudicial 

to  his  neighbour. 

Cur.  adv.  vult. 
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Trower  Tindal,  Ch.  J.  : 
Chadwiok.  This  is  an  action  upon  the  case,  the  declaration  in  which 
contains  two  counts ;  in  the  first  of  which  the  plaintiffs  allege 
their  possession  of  a  certain  vault  or  cellar  adjoining  to  certain 
other  vaults  and  walls,  and  which  in  part  rested  upon,  and  was 
of  right  supported  in  p  irt,  by  parts  of  the  adjoining  vaults  and 
walls ;  that  the  plaintiffs  were  of  right  entitled  that  their  vault 
or  cellar  should  be  so  supported  in  part;  and  that  there  were 
certain  foundations  belonging  to,  and  supporting  the  said  vault 
or  cellar,  which  the  plaintiffs  ought  to  enjoy  :  yet  that  the  defen- 
dant wrongfully  took  down  and  removed  the  said  vaults  and  walls 
so  adjoining  to  the  vault  or  cellar  of  the  plaintiffs,  without 
shorin;^  or  propping  up,  or  taking  other  reasonable  or  proper 
precaution  to  support  or  secure  it,  so  as  to  prevent  its  being 
weakened  or  destroyed ;  and  wrongfully  dug  the  earth  and 
disturbed  the  foundations,  without  taking  due  and  proper  pre- 
cautions to  prevent  the  said  foundations  from  beins  weakened 
and  giving  way.  And  the  declaration  then  states  the  injury 
which  the  plaintiffs  sustained,  and  the  special  damage  which 
followed  thereon.  The  second  count  states  that  the  defendant 
was  about  to  pull  down  the  adjoining  vaults  and  walls,  and 
alleges  it  to  have  been  the  duty  of  the  defendant,  in  the  event  of 
his  not  shoring  up  the  walls,  to  give  notice  to  the  plaintiffs  of  his 
intention  to  pull  down,  and  also  his  duty  to  use  due  care  and 
skill,  and  to  take  due,  reasonable  and  proper  precaution  about 
[  *B5o  ]  the  pulling  *down  his  vaults  and  walls ;  and  then  alleges  a 
breach  of  such  duty. 

To  this  declaration  the  defendant  pleads  thirteen  pleas,  of 
which  the  first  seven  are  pleaded  to  the  first  count  either  in 
part  or  in  the  whole,  and  the  eighth  and  subsequent  pleas  are 
pleaded  in  like  manner  to  the  second  count  of  the  declaration. 

The  plaintiffs  demur  to  the  fourth,  fifth,  sixth,  seventh, 
eighth,  eleventh,  twelfth,  and  last  pleas,  assigning  certain 
causes  of  special  demurrer  to  each ;  and  the  defendant  having 
joined  in  demurrer,  the  first  question  arises  on  the  validity 
of  those  pleas. 

The  fourth  plea,  which  is  pleaded  only  to  "  the  not  shoring 
or  propping  up  the  wall,  or  taking  other  reasonable  or  proper 
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precautions  to  support  or  secure  the  vault  or  cellar  of  plaintififs  trower 
so  as  to  prevent  the  same  from  being  weakened,"  we  hold  to  chadwiox. 
be  bad  on  two  grounds.  In  the  first  place,  the  traverse  con- 
tained in  that  plea  is  not  the  traverse  of  any  allegation  to  be 
found  in  the  first  count  of  the  declaration.  The  gi'ound  of  action 
on  which  the  plaintiffs  rely  in  that  count,  is  their  right  to  the 
foundations  on  which  their  vault  rested ;  not  any  duty  or  obli- 
p;ation  of  the  defendant  to  prop  or  shore  up  the  plaintiffs'  vault, 
or  to  take  due  and  proper  precautions  in  pulling  down  his  own 
vault.  When  therefore  the  defendant  traverses  the  existence  of 
such  duty  or  obligation,  he  traverses  that  which  is  not  alleged 
by  the  plaintiffs ;  who  only  mention  the  want  of  propping  and 
shoring  up,  and  the  want  of  proper  precaution  by  the  defendant, 
as  the  description  of  the  mode  or  means  by  which  the  injury  to 
them  was  occasioned.  And  the  second  objection  to  this  plea 
appears  to  us  to  be  this,  that  it  raises  an  issue  of  law,  and 
nothing  else,  for  the  consideration  of  the  jury ;  viz.  whether  any 
duty  or  obligation  was  cast  by  law  upon  the  defendant  or  other- 
wise. A  jury  might  indeed  try  whether  there  was  any  duty  of 
*that  nature  arising  from  usage  or  contract — for  the  existence  [  'SSi  ] 
of  any  such  duty  is  a  mere  question  of  fact — but  they  cannot  try 
whether  there  is  any  such  duty  or  obligation  cast  upon  him  by 
law ;  for  that  is  a  question  to  be  determined  only  by  the  Court, 
and  not  by  the  jury. 

On  the  same  grounds,  and  for  the  same  reason,  we  hold  the 
fifth  plea  to  be  bad  in  law. 

As  to  the  sixth  plea  of  the  defendant,  it  appears  to  us  to  be  bad 
also  upon  two  grounds ;  first,  that  it  is  a  plea  which  confesses, 
without  avoiding  that  part  of  the  charge  in  the  first  count,  to 
which  it  professes  to  be  an  answer.  This  plea  is  pleaded,  not  as 
any  answer  to  the  right  claimed  in  the  declaration,  but  to  that 
w^hich  is  alleged  in  the  first  count,  as  a  necessary  and  immediate 
consequence  from  the  wrongful  act  of  the  defendant ;  that  is,  it 
is  pleaded  to  part  of  the  special  damage  alleged  to  have  followed 
from  the  weakening  of  the  plaintiffs*  vault  or  cellar.  But  if  the 
vault  or  cellar  of  the  plaintiffs  has  been  weakened  in  its  walls  or 
foundations  by  the  wrongful  act  of  the  defendant,  it  is  no  avoid- 
ance of  the  plaintiffs'  right  of  action,  as  it  appears  to  ns,  that 
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Trowee  the  timber,  bricks  or  materials  that  fell  upon  the  vault  or  cellar 
Chadwick.  in  its  weakened  state,  were  not  the  property  of  the  defendant,  or 
were  not  thrown  there  by  his  carelessness  or  negligence ;  but 
that  the  defendant  is  equally  liable  to  answer  for  the  injury 
in  w-homsoever  the  property  of  those  materials  may  be;  and 
whether  they  were  placed  there  by  the  act  of  the  defendant,  or 
of  any  other  person.  The  plaintiffs  have  alleged  in  their  decla- 
ration that,  but  for  the  wrongful  act  of  the  defendant,  and  the 
Aveakened  state  of  the  walls,  **  and  on  no  other  account  "  was  the 
vault  unable  to  bear  or  resist  the  weight  and  pressure  of  the 
timber  &c.  The  defendant  therefore  is  the  proximate  cause  of 
this  damage,  and  appears  to  us  to  be  answerable  for  it.  And  we 
think  this  plea  is  further  bad,  because  it  denies  an  obligation 
[  •362  ]  *in  law,  and  still  further  an  obligation,  which  has  not  even  been 
alleged  in  the  declaration. 

The  seventh  plea  is  pleaded  to  the  whole  of  the  first  count  of 
the  declaration.  If  therefore,  professing  to  give  an  answer  to 
the  whole,  it  omits  any  material  part,  it  is  bad.  Now  the  first 
count  of  the  declaration  is  founded  on  the  alleged  wrongful  act 
of  the  defendant,  not  only  in  pulling  down  the  vaults  and  walls 
of  the  defendant,  but  also  in  digging  the  earth  and  disturbing 
the  foundations  of  the  vault  or  cellar  of  the  plaintiflfs ;  and  to 
this  cause  of  action,  though  confessed  by  the  plea,  there  is  no 
matter  of  avoidance  pleaded  in  bar. 

The  remaining  pleas  to  which  the  plaintiffs  have  demurred, 
apply  themselves  to  the  last  count  of  the  declaration.  And  of 
these,  we  think  the  eighth  plea  cannot  be  supported,  inasmuch 
as  it  traverses  a  matter  of  law.  It  is  pleaded  as  to  so  much  of 
the  last  count  as  relates  to  the  defendant  not  having  given  the 
plaintiffs  due  and  reasonable  notice  of  his  intention  to  pull  down 
his  walls.  The  allegation  in  this  plea,  that  he  was  not  bound  by 
law  or  otherwise,  nor  was  there  any  duty,  liability,  or  obligation 
imposed  on  him  by  law  or  otherwise,  to  give  any  notice  of  his 
intention  to  the  plaintiffs,  appears  to  us,  to  raise  a  direct  question 
of  law  upon  an  issue  joined  on  that  plea. 

The  eleventh  plea,  which  is  pleaded  to  so  much  of  the  second 
count  as  alleges  it  to  have  been  the  duty  of  the  defendant  to 
have  taken  due  and  reasonable  precautions  about  the  pulling 
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down  his  walls,  we  hold  to  be  bad  for  the  same  reason  as  the      Trower 
last,  viz.,  that  it  raises  an  issue  of  law,  instead  of  an  issue  of  fact    chadwick. 
for  the  jury. 

The  twelfth  plea  falls  altogether  within  the  same  consideration 
as  the  sixth,  and  is  bad  for  the  same  reason. 

The  last  plea  to  the  second  count  of  the  declaration  is  bad 
for  the  same  reason  as  the  seventh  plea,  which  is  ^pleaded  to       [  •aoS  ] 
a  similar  part  of  the  first  count,  and  sets   up  precisely  the 
same  defence. 

But  the  defendant  contends  that,  admitting  the  pleas  to  be 
bad,  the  plaintiffs  have  shewn  no  suflScient  ground  of  action 
either  in  the  first  or  second  count  of  their  declaration. 

The  first  count  rests  upon  a  precise  and  distinct  allegation, 
that  the  vault  or  cellar  of  the  plaintiffs  was,  of  right,  supported 
by  parts  of  the  adjoining  walls,  and  that  the  plaintiffs  were,  of 
right,  entitled  to  have  them  so  supported,  and  that  there  were 
certain  foundations  for  supporting  those  vaults  which  the  plain- 
tiffs ought  to  enjoy  :  and  the  count  then  proceeds  to  allege,  as  part 
of  the  gravamen,  that  the  defendant  wrongfully  dug  the  earth, 
and  disturbed  the  foundations,  without  taking  due  and  proper 
precautions  to  prevent  the  foundations  from  being  weakened. 
And  we  think,  without  entering  into  the  examination  of  the 
several  cases  cited  by  the  plaintiff,  this  count  contains  a  clear 
and  substantial  ground  of  action,  viz.,  that  of  negligence  and 
carelessness  in  the  exercise  of  the  defendant's  rights,  by  reason 
whereof  the  plaintiffs'  rights  were  injured ;  and  that  if  the  defen- 
dant meant  to  object  that  the  plaintiffs'  right  and  title  was  not 
alleged  with  suflficient  certainty,  he  ought  to  have  demurred 
specially  to  the  declaration  instead  of  pleading  over. 

With  respect  to  the  second  count  of  the  declaration,  the  right 
of  action,  as  stated  in  that  count,  appears,  in  one  respect,  more 
doubtful.  There  is  no  allegation  in  this  count  of  any  right  of 
easement  in  alieno  solo,  which  forms  the  plaintiffs'  ground  of 
action  in  the  first  count.  And  as  to  the  allegation  that  it  was 
the  duty  of  the  defendant  to  give  notice  to  the  plaintiffs  of  his 
intention  to  pull  down  his  wall,  if  he  did  not  shore  it  up  himself, 
it  is  objected,  and  we  think,  with  considerable  weight,  that  no 
such  obligation  results,  as  an  inference  ^of  law,  from  the  mere       [  'So^  ] 
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tbower  circumstance  of  the  juxta  position  of  the  walls  of  the  defendant 
chadwick.  a,nd  the  plaintiffs.  But  we  think  ourselves  not  called  upon,  on 
the  present  occasion,  to  decide  this  question.  For  the  count 
goes  on  to  allege  that  it  was  also  the  duty  of  defendant  to  use 
due  care  and  skill,  and  take  due  reasonable  and  proper  precau- 
tion in  pulling  down  his  walls  adjoining  to  the  plaintiffs'  vault, 
so  that  for  want  of  such  care,  skill,  and  precaution,  the  plain- 
tiffs* vault  might  not  be  injured.  We  think  that  duty  is  clearly 
imposed  by  law ;  and  that  a  breach,  which  alleges  that  the 
defendant  conducted  himself  so  carelessly,  negligently,  and 
unskilfully,  in  pulling  down  his  wall,  as,  by  reason  thereof,  to 
injure  the  plaintiffs*  wall,  is  well  assigned ;  and  that,  inasmuch 
as  this  latter  allegation  of  duty  is  severable  from  the  former,  it 
states  a  good  ground  of  action. 

Upon  the  whole,  therefore,  we  think  the  plaintiffs  are  entitled 
to  judgment  on  the  demurrers  filed  to  the  several  pleas  of  the 
defendant. 

Judgment  for  plaintijfs. 


I  6  Ring. 

N.  C.  4  ] 


IN   THE   EXCHEQUER  CHAMBER. 


1839.  CHADWICK  V,  TROWER. 

(6  Bmg,  N.  C.  1—11 ;  S.  C.  8  Scott,  1  ;  8  L.  J.  (N.  S.)  Ex.  286.) 

The  cause,  as  to  the  issues  of  fact,  was  tried  before  Tindal, 
Ch.  J.,  at  the  sittings  at  Guildhall  after  Hilary  Term,  1837,  when 
a  verdict  was  found  for  the  plaintiffs  below,  on  all  the  issues, 
with  general  damages. 

The  defendant  below  afterwards  brought  a  writ  of  error,  and 
assigned  for  error  that  the  verdict  of  the  jury  applied  to  the 
second  as  well  as  the  first  count  of  the  declaration,  and  that 
the  second  count  was  bad  in  law. 

Wujhtman,  for  the  defendant  below  : 

The  damages  are  assessed  generally.  It  cannot  be  ascertained 
whether  they  were  given  on  the  first  count,  or  on  the  second,  or 
on  both ;  and,  therefore,  if  either  of  the  counts  be  ill,  there  must 
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be  a  venire  de  novo.  But  the  second  count  cannot  be  supported  Chadwick 
in  law ;  for  it  avers  that  it  was  the  duty  of  the  defendant,  in  the  troweu. 
event  of  his  not  shoring  up  or  protecting  the  plaintiffs'  vault,  to 
give  notice  to  the  plaintiffs  of  his  intention  to  pull  down  the 
vaults  and  walls  adjoining;  the  count,  however,  contains  no 
allegation  of  any  right  of  easement  in  alieno  solo,  and  no  obli- 
gation to  give  such  notice  results  as  an  inference  of  law  from 
the  mere  circumstance  of  the  juxtaposition  of  the  walls  of  the 
plaintiffs  and  the  defendant.  At  the  trial,  upon  proper  questions 
put  to  the  jury,  the  damages  might  have  been  confined  to  that 
part  of  the  count  which  alleges  the  injury  to  have  been  occasioned 
by  the  defendant's  neglecting  his  duty  to  use  due  care  and  skill 
in  pulling  down  his  own  wall :  Peyton  v.  Mayor  of  London  (i) ; 
but  no  such  appropriation  having  been  made,  for  aught  that 
appears,  the  jury  may  *have  assessed  the  damages  for  want  of  a  [  *»  ] 
notice  which  the  defendant  was  not  bound  to  give,  at  all  events, 
upon  such  a  state  of  facts  as  is  set  forth  in  the  second  count ;  for 
it  is  not  alleged  even  that  the  defendant  knew  oC  the  existence  of 
the  plaintiffs'  wall,  and  without  such  knowledge  he  could  not  be 
required  to  give  notice  of  his  own  intentions. 

W.  H.  Watson,  for  the  plaintiffs  below  : 

The  second  count  may  be  sustained,  even  if  the  duty  of  giving 
notice  ascribed  to  the  defendant  do  not  exist.  Bat  that  duty  is 
necessarily  implied  by  law,  although  no  case  has  yet  decided  the 
express  point;  for  actions  have  been  maintained  for  injuries 
occasioned  by  the  act  of  a  neighbour,  without  alleging  the  act 
to  have  been  done  either  negligently  or  wrongfully.  Thus,  in 
Slingshy  v.  Barnard  (2),  it  is  laid  down,  that  if  a  man  dig  a  pit  in 
his  own  land  so  near  to  my  house,  that  the  house  falls,  an  action 
on  the  case  lies;  and  in  Jones  v.  Bird  {s)  it  was  held,  that 
Commissioners  of  Sewers  and  persons  working  by  their  order  in 
the  course  of  the  necessary  repair  of  a  sewer  in  the  neighbour- 
hood of  houses  are  bound  to  take  all  such  proper  precautions  for 
securing  them,  and  to  shore  them  up,  if  necessary,  as  skilful 
persons  would  do ;   also  to  give  specific  notice  to  the  owners  of 

(1)  33  R.  R.  311  (9  B.  &  C.  725).  (3)  24  R.   R.   579  (5  B.   &  Aid. 

(2)  1  Roll.  Rep.  430.  837). 
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CuADwicK  adjoining  houses  of  the  danger  arising  from  the  construction  of 
Trowek.  the  sewer.  In  Peyton  v.  The  Mayor  of  London,  the  Court 
abstained  from  giving  any  opinion  on  the  point  now  in  contest : 
but  in  Brown  v.  Windsor  {i),  where  the  plaintiff 's  house  was 
built  in  1803,  against  the  pine-end  wall  of  the  defendant's  house, 
by  permission,  and  the  defendant,  in  1829,  made  an  excavation 
in  a  careless  and  unskilful  manner  in  his  own  Imd,  near  to  his 
[  *«  ]  pine-end  wall,  by  which  he  *weakened  his  pine-end  Avail  and 
injured  the  plaintiff's  house,  it  was  held,  that  an  action  on  the 
case  was  maintainable  for  the  injury ;  and  G arrow,  B.,  said, 
**  There  may  be  cases  where  a  man  altering  his  own  premises 
cannot  support  his  neighbour's,  and  the  support,  if  necessary, 
must  be  supplied  elsewhere :  in  such  case  he  must  give  notice, 
and  then,  if  any  injury  occur,  it  would  not  be  occasioned  by  the 
party  pulling  down,  but  by  the  other  party  neglecting  to  take 
the  precaution."  Then,  in  Dodd  v.  Holme  (2),  the  plaintiff  and 
defendant  having  adjacent  lands,  the  former  built  a  house  at  the 
extremity  of  his  land ;  the  latter  afterwards  excavated  his  own 
soil  near  to  but  without  touching  the  ground  so  built  upon  :  The 
declaration  alleged  that  the  defendant,  so  negligently,  unskil- 
fully, and  improperly,  dug  his  own  soil,  that  the  plaintiff's  house 
was  thereby  injured :  Bolland,  B.,  in  his  summing  up,  said,  *'  If 
I  have  a  building  on  my  own  land,  which  I  leave  in  the  same 
state,  and  my  neighbour  digs  in  his  land  adjacent,  so  as  to  pull 
down  my  wall,  he  is  liable  to  an  action : "  and  the  jury  having 
found  that  the  injury  to  the  house  was  the  consequence  of  the 
defendant's  negligence,  the  Court  refused  to  disturb  the  verdict 
for  the  plaintiff.  If,  then,  it  be  a  duty  imposed  on  a  party  not 
to  do  work  so  incautiously  as  to  injure  his  neighbour's  rights,  it 
is  clearly  a  want  of  proper  caution  to  omit  giving  such  notice  as 
may  enable  the  neighbour  to  take  steps  for  his  own  security. 

(Parke,  B.  :  The  duty  of  giving  notice  in  such  cases  seems  to 
be  one  of  those  duties  of  imperfect  obligation  which  are  not 
enforced  by  the  law.) 

Then,   the  allegation  of  want   of  notice  may  be  rejected  as 

surplusage,  and  the  damages  be  ascribed  to  that  part  of  the 

(1)  1  Cr,  &  J.  20.  (2)  40  R.  R.  344  (1  Ad.  &  El.  493). 
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count  which  is  unobjectionable.  The  gravamen  of  the  charge  is  Chadwick 
the  defendant's  omission  to  use  due  *care,  skill,  and  precaution  trowkb. 
in  pulling  down  his  own  walls.  No  injury  is  alleged  to  have  L  *^  ] 
resulted  to  the  plaintiflfs  from  the  want  of  notice  in  particular ; 
and,  after  verdict,  the  Court  will  not  assume  it.  -In  2  Wms. 
Saund.  171  c,  it  is  laid  down,  that  **  if  an  action  be  brought  for 
speaking  words  all  at  one  time,  that  is,  all  in  one  count,  and 
there  is  a  verdict  for  the  plaintiff,  though  some  of  the  words 
will  not  maintain  the  action,  yet,  if  any  of  the  words  will,  the 
damages  may  be  given  entirely ;  for  it  shall  be  intended  that  the 
damages  were  given  for  the  words  which  are  actionable,  and  that 
the  others  were  inserted  only  for  aggravation.**  In  Laivrie  v. 
Di/eball  {i)y  on  a  writ  of  error  brought  to  reverse  a  judg- 
ment in  ejectment  (2),  which  had  been  entered  up  generally  for 
the  plaintiff  below,  the  ejectment  having  been  brought  for  a 
messuage  and  tenement.  Lord  Tenterden  said,  **If  ejectment 
lies  for  a  tenement  of  any  kind,  this  may  be  deemed  to  have 
been  such  a  tenement.  If  not,  the  damages  may  all  be  applied 
to  the  messuage.  It  is  an  established  rule,  that,  where  one 
count  contains  two  claims  or  complaints,  for  one  of  which  the 
action  is  maintainable  and  not  for  the  other,  all  the  damages 
may  be  applied  to  the  good  cause  of  action.  Where  they  are 
stated  in  separate  counts,  it  is  different.*' 

(Pattbson,  J. :   There  is  a  precise  issue  here  upon  the  fact  of 
notice  ;  and  the  jury  have  found  that  there  was  none.) 

But  WyatT  v.  Hanison  (3),  and  the  authorities  before  cited,  shew 
that  negligence  and  want  of  caution  are  of  themselves  a  sufficient 
ground  of  action. 

WiffhtmaUy  in  reply : 

Still,  the  damages  may  have  been  given  for  want  of  notice, 
and  unless  it  can  be  *shewn  that  they  were  not  so  given,  the         [  -8] 
verdict  cannot  stand. 

(1)  8  B.  &  C.  70 ;  2  Man.  k  Ry.       1  M.  &  P.  330. 

134.  *  (3)  37  R.  R.  566  (3  B.  &  Ad.  871). 

(2)  See  Doe  d.  Lavyrie  v.  DyehaJl, 
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Chadwick     Parke,  B.  : 

V, 

Thowbr.  We   are   unanimously  of  opinion   that  the  judgment  of  the 

Court  below  must  be  reversed.  The  question  arises  upon  the 
second  count  of  the  declaration,  which  states  that  the  plaintiflfs 
were  possessed  of  a  certain  vault  and  of  certain  wine  therein, 
and  that  the  defendant  was  about  to  pull  down  and  did  pull  down 
and  prostrate  certain  other  vaults  and  walls  next  adjoining  the 
vault  of  the  plaintiffs :  the  count  then  goes  on  to  state  that 
thereupon  it  became  and  was  the  duty  of  the  defendant,  in  the 
event  of  his  not  shoring  up  or  protecting  the  plaintiffs'  walls, 
to  give  due  and  reasonable  notice  to  the  plaintiffs  of  his,  the 
defendant's,  intention  to  pull  down  his  vaults  and  walls,  before 
the  defendant  prostrated  and  removed  the  same,  so  as  to  enable 
the  plaintiffs  to  protect  themselves:  it  then  goes  on  to  allege 
another  duty  in  the  defendant,  viz.  to  use  due  care  and  skill,  and 
take  due,  reasonable,  and  proper  precautions  in  and  about  the 
pulling  down  and  prostrating  and  removing  the  said  vaults,  &c. 
so  adjoining  the  plaintiffs'  vault,  so  that,  for  want  of  such  care, 
skill,  and  precaution,  the  plaintiffs'  vault  and  its  contents  might 
not  be  damaged  or  destroyed,  or  the  plaintiffs  be  injured  in 
respect  thereof ;  and  it  then  proceeds  to  allege  as  a  breach  that 
the  defendant  wrongfully  and  injuriously  pulled  down,  prostrated, 
and  destroyed  the  vaults,  &c.  so  adjoining  the  plaintiffs'  vault, 
without  giving  them  due  or  reasonable  or  other  notice  of  his,  the 
defendant's,  intention  so  to  do,  according  to  his  said  duty  in  that 
behalf,  although  the  defendant  did  not  shore  up  or  protect  the 
plaintiffs'  vault,  and  the  defendant  did  not  nor  would  use  due 
care  or  skill,  or  take  due,  reasonable,  or  proper  precautions  in  or 
about  the  pulling  down  or  prostrating  or  removing  the  vaults, 
[♦9]  *&c.,  so  adjoining  the  plaintiffs'  vault,  upon  that  occasion, 
according  to  his  said  duty.  And  a  general  verdict  has  been 
found  for  the  plaintiffs,  with  general  damages. 

The  plaintiffs  do  not  in  this  count  allege  any  right  to  have 
their  vault  supported  by  the  vaults  or  walls  of  the  defendant ; 
therefore  no  right  of  theirs  has  been  injured  by  the  act  of  the 
defendant.  The  duty  to  give  notice  is  charged  as  one  arising 
from  the  contiguity  of  the  defendant's  vault  to  that  of  the 
plaintiffs'.     No   doubt  can  be  entertained  as  to  the  opinion  of 


VOL.  xLiii.]         1889.    EX.  CH.     6  BING.  N.  C.  9—10.  681 

the  Court  of  Common  Pleas  upon  this  question.  The  Lord  Chadwick 
Chief  Justice,  in  delivering  the  judgment  of  the  Court,  says,  trowbr. 
**  There  is  no  allegation  in  this  count  of  any  right  of  easement  in 
alieno  solo,  which  forms  the  ground  of  the  plaintiflfs*  action  in 
the  first  count.  And,  as  to  the  allegation  that  it  was  the  duty 
of  the  defendant  to  give  notice  to  the  plaintififs  of  his  intention  to 
pull  down  his  wall,  if  he  did  not  shore  up  himself,  it  is  objected, 
and  we  think  with  considerable  weight,  that  no  such  obligation 
results,  as  an  inference  of  law,  from  the  mere  circumstance  of 
the  juxta-position  of  the  walls  of  the  defendant  and  the  plaintiffs.*' 
We  also  think  it  is  impossible  to  say  that  under  such  circum- 
stances the  law  imposes  upon  a  party  any  duty  to  give  his  neighbour 
notice.  We  are  inclined  to  think  .that  the  second  count  of  the 
declaration  has  made  the  breach  of  this  supposed  duty  a  substan- 
tive ground  for  damages :  and  the  probability  is,  that  the  main 
damage  did  result  from  the  want  of  notice;  for  it  is  obvious,  that, 
if  notice  had  been  given,  the  plaintiffs  might  have  taken  precautions 
to  strengthen  their  vault.  Inasmuch,  therefore,  as  the  damages 
are  given  generally  upon  the  whole  declaration,  we  think  the 
judgment  must  be  arrested,  and  a  venire  de  novo  awarded. 

But,  supposing  that  the  improperly  pulling  down  the  defen- 
dant's vaults  and  walls  may  be  treated  as  the  substantive  *cause  [  'lo  ] 
of  action,  and  that  the  second  branch  of  the  argument  that  has 
been  urged  on  the  part  of  the  plaintiffs  is  well  founded  (which  we 
think  it  is  not),  then  the  question  arises,  whether  any  such  duty 
as  that  which  is  alleged  to  have  been  violated  is  by  law  cast  upon 
the  defendant.  The  duty  alleged  to  be  cast  upon  the  defendant 
by  reason  of  the  proximity  of  his  premises  to  those  of  the  plain- 
tiffs', is,  ''  to  use  due  care  and  skill,  and  to  take  due,  reasonable, 
and  proper  precautions  in  and  about  the  pulling  down  and 
prostrating  and  removing  the  said  vaults,  buildings,  and  walls 
adjoining  the  plaintiffs'  vault,  so  that  for  want  of  such  care, 
skill,  and  precaution,  the  vault  of  the  plaintiffs,  and  the  contents 
thereof.,  might  not  be  damaged  or  destroyed  on  that  occasion,  or 
the  plaintiffs  injured  in  respect  thereof :  "  and  the  breach  alleged 
is,  **  that  the  defendant  did  not  nor  would  use  due  care  or  skill, 
or  take  due,  reasonable,  or  proper  precaution  in  or  about  the 
pulling  down,  prostrating,  or  removing  the  said  vaults,  buildings. 
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CiiADwicK  or  walls  so  adjoining  the  said  vault  of  the  plaintiffs,  according  to 
Trower.  his  duty."  The  question  is,  whether  the  law  imposes  upon  the 
defendant  an  obligation  to  take  such  care  in  pulling  down  his 
vaults  and  walls  as  that  the  adjoining  vault  shall  not  be  injured. 
Supposing  that  to  be  so  where  the  party  is  cognisant  of  the 
existence  of  the  vault,  we  are  all  of  opinion  that  no  such 
obligation  can  arise  where  there  is  no  averment  that  the  defen- 
dant had  notice  of  its  existence :  for,  one  degree  of  care  would  be 
required  where  no  vault  exists,  but  the  soil  is  left  in  its  natural 
and  solid  state ;  another,  where  there  is  a  vault ;  and  another 
and  still  greater  degree  of  care  would  be  required  where  the 
adjoining  vault  is  of  a  weak  and  fragile  construction.  How  is 
the  defendant  to  ascertain  the  precise  degree  of  care  and  caution 
the  law  requires  of  him,  if  he  has  no  notice  of  the  existence  or  of 
[  ''^  ]  the  nature  of  the  structure?  We  think  no  such  *obligation  as 
that  alleged  exists  in  the  absence  of  notice.  And,  therefore,  upon 
this  ground  also  we  think  the  count  is  bad ;   and,  consequently, 

there  must  be  a  venire  de  novo. 

Venire  de  noro. 


1836.  STAYERS  V.   CURLING  and  Another  (I). 

iV^ir.  25.  ^ 
(3  Bing.  X.  C.  355—371 ;  S.  C.  3  Scott,  740  ;  2  Hodgos,  237 ;  6  L.  J.  (N.  S.) 

[3Biiig.N.C.  C.P.41.) 
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Plaintiff,  as  captain  of  a  South  Sea  whaler,  covenanted  with  defendant8. 
that  he  would  proceed  to  the  fishery  and  procure  a  cargo  of  sperm  oil, 
&c.  or  as  great  a  proportion  as  might  be,  under  all  circumstances,  witbin 
his  power  to  obtain ;  would  return  to  Jjondon,  and  at  his  own  cost  deliver 
the  cargo ;  would  obey  instructions ;  be  frugal  of  provisions,  and  not 
dispose  of  any  of  them  without  accounting  for  the  same  ;  and  would  not 
smuggle  or  trade,  or  permit  any  on  board  to  do  so : 

Defendants  covenanted,  on  the  performance  of  the  befoi'e-mentioned 
terms  and  conditions  on  the  part  of  the  plaintiff,  to  pay  him  a  certain 
proportion  of  the  net  proceeds  of  the  cirgo : 

Held,  that  the  plaintiff's  covenants  were  index)endent,  and  that  the 
performance  of  them  was  not  a  condition  precedent  to  an  action  on  the 
defendants*  covenant. 

The  declaration  stated  that  on  the  9th  of  February,  1832,  by 
certain  articles  of  agreement,  bearing  date  the  day  and  year 

(1)  The  cases  on  the  subject  of  Roberts  v.  Brett  (H.  L.  1865)  11 
independent  covenants  will  be  found  11.  L.  C.  337.  Compare  fiastin  v, 
fully  discussed   and    considered    in      Jikhvell  (1881)  18  Ch.  IK  238,— R.  C. 
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aforesaid,  between  the  defendants  therein  described  as  owners  of  staveks 
the  ship  Offiey,  then  lying  at  Gravesend  in  the  river  Thames,  of  curling. 
the  one  part,  and  the  plaintiff  of  the  other  part;  which  said 
articles  of  agreement  were  sealed  with  the  respective  seals  of  the 
defendants,  but  being  in  the  possession  of  the  defendants,  the 
plaintiff  could  not  bring  them  into  Court ;  after  reciting  that  the 
defendants,  as  owners  of  the  ship  Offinj^  had  fitted  out  the  same 
with  all  necessary  stores,  provisions,  casks,  and  other  implements 
for  the  prosecuting  of  a  voyage  to  the  southern  whale  fishery ; 
and  had  appointed  the  plaintiff  to  be  master  of  the  said  vessel, 
on  the  terms  and  conditions  thereinafter  mentioned ;  it  was  by 
the  said  articles  of  agreement  witnessed,  and  the  said  parties  did 
thereby  mutually  covenant  and  agree  to  and  with  each  other,  in 
manner  following;  that  is  to  say,  the  plaintiff  for  himself,  his 
heirs,  executors,  administrators,  and  assigns,  did  thereby  covenant, 
promise,  and  agree  to  and  with  the  defendants,  their  heirs, 
executors,  administrators,  and  assigns,  that  he,  the  plaintiff, 
would  take  upon  himself  the  command  of  the  said  ship,  and 
proceed  in  her  as  soon  as  she  was  ready  for  sea,  to  the  southern 
whale  fishery,  and  procure  a  *cargo  of  sperm  oil,  head  matter,  [  ••^«<>  ] 
ambergris,  whale  oil,  seal  skins,  or  any  other  produce,  or  as  great 
a  proportion  thereof,  as  might  be  under  all  circumstances  within 
his  power  to  obtain  ;  and  having  done  so,  would  return  in  and 
with  the  said  ship  to  the  port  of  London,  and  there  at  his  own 
costs,  together  with  the  crew,  discharge  and  deliver  to  the 
defendants,  their  heirs,  executors,  administrators,  and  assigns, 
whatever  cargo  the  said  vessel  might  have  on  board ;  and  also 
that  he,  the  plaintiff,  would  obey  such  instructions  relative  to  the 
said  vessel  and  her  voyage,  as  might  from  time  to  time  be  received 
by  him  from  the  defendants,  their  heirs,  executors,  administrators, 
and  assigns ;  and  likewise  would  be  as  frugal  as  possible  with  the 
stores  and  provisions  of  the  said  ship,  and  regularly  enter,  in  a 
book  to  be  provided  for  the  purpose,  the  expenditure  and  appro- 
priation thereof,  and  not  dispose  of  any  part  of  them  without 
faithfully  accounting  with  the  defendants,  their  heirs,  executors, 
administrators,  and  assigns,  for  the  produce  thereof ;  and  further, 
that  he  would  not  on  any  account  or  pretence  whatsoever  smuggle 
or  trade,  or  permit  it  directly  or  indirectly,  whereby  the  said 
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stavebs  ship,  or  the  owners  thereof  might  be  prejudicially  affected;  or 
Curling,  consent  or  suffer  to  be  committed  with  his  knowledge,  any 
illegal  act  or  acts  on  board  the  said  ship,  whereby  the  owner  or 
owners  might  be  injured:  and  he  thereby  engaged  and  bound 
himself,  his  heirs,  executors,  administrators,  and  assigns  to 
indemnify,  in  case  of  such  an  event,  the  said  owners,  from  and 
against  any  claim,  loss,  or  damage  which  they  might  sustain 
thereby :  and  the  plaintiff  thereby  engaged  on  all  occasions  to 
act  for  the  interests  of  the  said  ship  and  owners,  according  to  the 
utmost  of  his  judgment  and  abilities:  and  the  defendants,  for 
themselves,  their  heirs,  executors,  administrators,  and  assigns, 
did  thereby  covenant,  promise,  and  agree  that,  on  the  performance 
[  '^ST  ]  of  the  before-mentioned  *terms  and  conditions  on  the  part  of  the 
plaintiff,  they,  the  defendants,  their  heirs,  executors,  adminis- 
trators, and  assigns  would  pay,  or  cause  to  be  paid  unto  the 
plaintiff,  his  heirs,  executors,  administrators,  and  assigns  a  sum 
of  money,  equal  to  one  twelfth  part  of  the  nett  proceeds  which 
might  be  received  from  the  sale  of  the  cargo,  after  deducting  the 
cost  of  the  casks  sold  with  the  cargo  of  the  ship,  and  all  custom 
house  expenses,  lighterages,  pierages  outwards  and  inwards, 
convoy,  dock,  and  all  other  duties  which  were  or  might  thereafter 
be  imposed  on  ship  and  cargo,  or  either  of  them,  together  with 
lighterage,  landing,  wharfage,  quaying,  coopering,  commissions, 
and  all  other  charges  and  expenses  attending  the  landing  and 
sale  of  the  said  cargo,  together  with  the  amount  of  any  disburse- 
ments for  refreshments  or  fresh  provisions  which  might  have 
been  made  during  the  voyage  by  the  said  master  :  And  further, 
the  defendants  agreed  to  allow  to  the  plaintiff  one  per  cent,  upon 
the  aforesaid  nett  proceeds  after  the  above  recited  deductions 
had  been  made  therefrom  :  as  by  the  said  articles  of  agreement, 
reference  being  thereunto  had,  would  more  fully  and  at  large 
appear.  And  the  plaintiff  said,  that  afterwards  to  wit,  on  the 
1st  of  March  in  the  year  aforesaid,  the  plaintiff  took  upon 
himself  the  command  of  the  said  ship,  and  the  same  being  ready 
for  sea,  then  proceeded  in  her  for  the  southern  whale  fishery ; 
and  afterwards,  to  wit,  on  &c.,  and  on  divers  days  between  that 
day  and  the  return  of  the  said  ship  to  the  said  port  of  London, 
as  hereinafter  mentioned,  at  and  in  the   said   southern  whale 
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fishery,  procured  for  the   said  ship  a   cargo,  to  wit,  874  tons      Stayers 

of  sperm  oil,  head  matter,  ambergris,  whale  oil,  seal  skins,  and      curling. 

other  produce  of  great  value,  to  wit,  of  the  value  of  10,000/., 

being  the  best  cargo  that  under  all  the  circumstances,  it  was  in 

the  power  of  the  plaintiff  to  obtain.     That  the  said  cargo  being 

so  obtained,  and  on  *board  the  said  ship,  afterwards,  to  wit,  on       [  *sb8  ] 

the  1st  of  January,  1885,  the  plaintiff,  in  and  with  the  said  ship, 

the  said  cargo,  being  and  continuing  on  board  thereof,  returned 

to  and  arrived  at  the  said  port  of  London,  and  then  and  there  at 

the  said  port  at  his  the  plaintiff's  own  cost,  together  with  the  crew 

of  the  said  ship,  discharged  and  delivered  to  the  defendants  the 

said  cargo,  being  of  the  value  aforesaid.    That  the  plaintiff  during 

the  voyage  aforesaid,  obeyed  all  instructions  relative  to  the  said 

vessel  and  her  said  voyage,  from  time  to  time  received  by  him 

the  plaintiff  from  the  defendants,  or  cither  of  them,  and  was  as 

frugal  as  possible  with  the  stores  and  provisions  of  the  said 

ship,  and  regularly  entered  in  a  certain  book  provided  for  that 

purpose,  the  expenditure  and  appropriation  thereof,  and  faithfully 

accounted  to  the  defendants  for  the  produce  of  every  part  of  the 

stores  and  provisions  aforesaid  by  the  plaintiff  disposed  of  during 

the  voyage.     That  the  plaintiff  during  the  said  voyage  did  not 

smuggle  or  trade,  or  permit  it  directly  or  indirectly,  whereby  the 

said  ship  or  owners  might  be  or  were  prejudicially  affected,  and 

did  not  consent  or  suffer  to  be  committed  with  his  knowledge,  any 

illegal  act  or  acts  on  board  the  said  ship,  whereby  the  owner  or 

owners  might  be  injured,  but  on  the  contrary  thereof  the  plaintiff 

on  all  occasions  acted  for  the  interest  of  the  said  ship  and  owners 

to  the  utmost  of  his  judgment  and  abilities  ;  of  all  which  several 

premises  the  defendants  afterwards,  and  after  the  return  of  the 

said  ship  to  the  port  of  London,  to  wit,  on  &c.  had  notice.     That 

the  said  cargo,  after  the  return  of  the  said  ship  as  aforesaid  to  the 

port  of  London,  to  wit,  on  &c.,  was,  by  the  defendants,  sold  for  a 

large  sum,  to  wit,  the  sum  of  10,000Z.;  and  the  nett  proceeds 

received  by  the  defendants  from  the  said  sale,  after  deducting 

the  cost  of  the  casks  sold  with  the  cargo,  and  all  custom  house 

expenses,  lighterages,  pierages  outwards  and  *inwards,  convoy,       [  ♦35»  ] 

dock,  and  other  duties  imposed  on  the  said  ship  and  cargo^ 

or  either  of  them,  together  with  lighterage,  landing,  wharfage^ 
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Stayers  quaying,  coopering,  commissions,  and  all  other  charges  and 
CuBLTNG.  expenses  attending  the  landing  and  sale  of  the  cargo,  together 
with  the  amount  of  the  disbursements  for  refreshments  and 
fresh  provisions  made  during  the  said  voyage  by  the  plaintiflF, 
amounted  to  a  large  sum,  to  wit,  the  sum  of  6,000Z.  whereof  the 
defendants  then  had  notice.  And  thereby  and  by  means  of  the 
premises  an  action  had  accrued  to  the  plaintiff,  to  demand  and 
have,  of  or  from  the  defendants  a  large  sum,  to  wit,  the  sum  of 
500Z.,  being  one  twelfth  part  of  the  said  nett  proceeds,  to  wit  of 
the  said  sum  of  6,000L;  and  thereby  also,  and  by  means  of  the 
premises  an  action  had  accrued  to  the  plaintiff  to  demand  and 
have,  of  and  from  the  defendants  a  certain  other  large  sum,  to 
wit,  the  sum  of  60/.,  being  one  per  cent,  upon  the  said  nett 
proceeds,  to  wit,  on  the  said  sum  of  6,000Z.  Yet  the  defendants 
had  never  at  any  time  paid  to  the  plaintiff  the  said  sums  of 
500/.  and  60/.,  or  either  of  them,  or  any  part  thereof. 

There  was  also  a  count  for  work  and  labour,  money  paid,  and 
on  an  account  stated. 

The  defendants  pleaded,  secondly,  that  after  the  making  of 
the  agreement  in  the  first  count  mentioned,  and  before  the 
commencement  of  the  said  voyage,  to  wit,  on  the  9th  of  February, 
1832,  the  plaintiff  received  from  the  defendants  certain  instruc- 
tions relative  to  the  said  vessel  and  her  said  voyage,  whereby  the 
defendants  instructed  the  plaintiff,  among  other  things,  during 
the  said  voyage  to  pay  the  strictest  attention  to  the  preservation 
of  the  stores  of  all  ^kinds  belonging  to  the  ship,  and  to  be  careful 
in  bringing  the  ship  and  remaining  stores  home  in   the   best 
possible  order  for  undertaking  a  future  voyage :  That  the  plaintiff" 
should  cautiously  abstain  himself,  and  strictly  prohibit  all  on 
[  *'^^o  ]       board  the  said  vessel  from  engaging  *in  any  sort  of  trade  what- 
soever :   that  the  plaintiff  should   studiously  avoid   putting  in 
anywhere  except  when  urgent  and  unavoidable  necessity  impelled 
him  to  do  so :  that  the  plaintiff  should  use  his  best  exertions  to 
obtain  in  the  least  possible  time  a  full  cargo  for  the  said  ship 
or  vessel:  should  endeavour  to  maintain  order  and  regularity 
therein,  and  to  promote  the  health  and  comfort  of  all  on  board 
the  said  vessel  during  the  voyage.     That  the  plaintiff  disobeyed 
the  said  instructions  in  this,  to  wit,  that  he  did  not  during  the 
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said  voyage  pay  the  strictest  attention  to  the  preservation  of  the  stavbbs 
stores  of  all  kinds  belonging  to  the  ship,  and  was  not  careful  in  cuRLixa. 
bringing  the  remaining  stores  home  in  the  best  possible  order 
for  undertaking  a  future  voyage,  but,  on  the  contrary  thereof, 
during  the  said  voyage  did  carelessly,  negligently  and  wilfully 
damage  and  sufifer  to  be  damaged,  certain  stores  which  had  been 
and  were  provided,  and  were  during  the  said  voyage  the  stores 
of  the  said  ship,  and  which  were  not  used  during  the  voyage, 
whereby  the  same  were  rendered  unfit  for  undertaking  a  future 
voyage ;  and  that  the  plaintiff  also  disobeyed  the  said  instructions 
in  this,  to  wit,  that  he  did  not  cautiously  abstain  from  engaging 
in  any  sort  of  trade  whatsoever,  but  on  the  contrary  thereof, 
during  the  time  aforesaid,  on  divers  days  between  the  said  9th 
of  February,  1832,  and  the  7th  of  August,  1835,  and  during  the 
said  voyage,  was  engaged  in  trade,  and  did  trade  for  his  own 
personal  advantage.  That  the  plaintiff  also  disobeyed  the  said 
instructions  in  this,  to  wit,  that  he  did  not  avoid  putting  in 
anywhere  except  when  urgent  and  unavoidable  necessity  com- 
pelled him  so  to  do,  but  on  the  contrary  thereof,  during  the  said 
voyage,  put  in  to  divers,  to  wit,  ten  ports  and  ten  harbours,  and 
stayed  and  continued  therein  for  divers  long  spaces  of  time,  that 
is  to  say,  for  two  months  in  each  of  the  said  ports  and  harbours, 
although  not  compelled  by  *any  urgent  or  unavoidable  necessity  [  '^tJi  ] 
80  to  do.  That  the  plaintiff  also  disobeyed  the  said  instructions 
in  this,  to  wit,  that  the  plaintiff  did  not  use  his  best  exertions  to 
obtain  in  the  least  possible  time  a  full  cargo  for  the  said  ship 
or  vessel,  and  did  not  during  the  voyage  maintain  order  and 
regularity  in  the  said  vessel,  or  promote  the  comfort  of  all  who 
during  the  said  time  were  on  board  the  said  vessel ;  but  on  the 
contrary,  the  plaintiff  on  divers  days  and  times  during  that  time 
and  during  the  said  voyage,  to  wit,  on  the  9th  of  February,  1832, 
and  on  divers  other  days  and  times  between  that  day  and  the 
7th  of  August,  1835,  was  drunk  and  intoxicated,  and  caused  and 
suffered  disorder  and  irregularity  in  the  said  vessel,  although 
he  might  and  could  then  have  maintained  order  and  regularity 
therein.  That  the  plaintiff  during  the  said  voyage  also  disobeyed 
his  said  instructions  in  this,  to  wit,  that  during  the  whole  of  the 
said  voyage,  he  rendered  the  said  vessel  and  the  said  voyage 
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Stavbbs  uncomfortable  to  the  crew,  who  during  that  time  were  on 
CuBLiKo.  board  the  said  vessel:  and  that,  the  defendants  were  ready 
to  verify. 

Thirdly :  That  the  plaintiff  during  the  said  voyage,  to  wit,  on 
the  said  9th  of  February,  1882,  and  on  divers  days  between 
that  day  and  the  7th  of  August,  1885,  did  trade  in  such  a  manner 
that  the  owners  of  the  said  ship  were  prejudicially  aflFected 
thereby :  and  of  that,  the  defendants  put  themselves  upon  the 
country,  &c.     And 

Fifthly  ;  So  far  as  related  to  the  non-payment  of  the  said  sum 
of  money,  in  which  the  defendants  were  alleged  to  be  indebted 
to  the  plaintiff,  for  the  price  and  value  of  work  done  by  the 
plaintiff  for  the  defendants  at  their  request ;  that  the  said  work 
was  done  by  the  plaintiff  for  the  defendants  in  and  about  the 
taking  upon  himself  the  command  of  the  said  ship  in  the  first 
[  '362  ]  count  mentioned,  and  proceeding  in  her  to  the  *southern  whale 
fishery  as  in  the  said  first  count  mentioned,  and  in  procuring  for 
the  same  ship  a  cargo,  and  in  returning  in  the  said  ship  and  in 
the  command  thereof  to  the  port  of  London,  and  there  dis- 
charging and  delivering  to  the  defendants  the  said  cargo :  that 
such  work  was  done  and  performed  by  the  plaintiff  for  the 
defendants,  under  and  by  virtue  of  the  said  articles  of  agree- 
ment in  the  said  first  count  mentioned :  and  that  the  plaintiff 
did,  during  the  said  voyage,  to  wit,  on  the  9th  of  February,  1882, 
and  on  divers  days  between  that  day  and  the  7th  of  August, 
1885,  trade  in  such  a  manner  that  the  owners  of  the  said  ship 
were  prejudicially  affected  thereby:  and  that,  the  defendants 
were  ready  to  verify. 

Demurrer  and  joinder. 

Whateleyy  in  support  of  the  demurrer  [cited  Boone  v.  Ej^c  (i), 
Davidson  v.  Givy7ine{2),  Constable  v.  Cloberieis),  Campbell  v. 
Jones  (4),  Ritchie  v.  Atkinson  (5),  Ptdler  v.  Staniforth  (6),  Stover  v. 
Gordon  (7),  Carpenter  v.  Cresswell  (8),  Hunlocke  v.  Blacklowc  (9).] 

(1)  2  R  R  768  (1  H.  Bl.  273,  n. ;  (6)  10  R.  R.  307  (10  East,  295). 
1  Wms.  Saund.  320,  w.  4).  (6)  10  R  R  486  (11  Kast,  232). 

(2)  11  R  R  420  {VI  East,  381).  (7)  15  R  R  499  (3  M.  &  S.  308). 

(3)  Palm.  397.  (8)  29  R  R  587  (4  Bing.  409). 

(4)  3  R  R  263  (6  T.  R.  570).  (9)  2  Wma.  Sauud.  156. 
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It.  V.  Richards,  contra,  [commented  upon  these  cases,  and      Stavebs 
cited  Rose  v.  Poulton{i),  and  Glazebrook  v.  Woodrow  (2)] .  curlino. 

[364] 

Whateley,  in   reply   [further  cited   Hotham  v.   East  India       [866] 
Company  (3),  Porter  v.  Shephard  (4),  and  Thorpe  v.  Thmpe  (5).] 

Cur.  adv.  rult. 

TiNDAL,  Ch.  J*.  :  [  368  ] 

The  demurrer  to  the  pleas  of  the  defendant  raises  the  question, 
whether  the  performance  of  the  covenants  entered  into  by  the 
plaintifif  in  the  articles  of  agreement  on  which  this  action  is 
founded,  forms  a  condition  precedent  to  the  plaintiff's  right  to 
recover  on  the  covenants  entered  into  by  the  defendants. 

The  rule  has  been  established  by  a  long  series  of  decisions 
in  modern  times,  that  the  question  whether  covenants  are  to  be 
held  dependent  or  independent  of  each  other,  is  to  be  determined 
by  the  intention  and  meaning  of  the  parties  as  it  appears  on  the 
instrument,  and  by  the  application  of  common  sense  to  each 
particular  case ;  to  which  intention,  when  once  discovered,  all 
technical  forms  of  expression  must  give  way.  And  one  of  the 
means  of  discovering  such  intention,  has  been  laid  down  with 
great  accuracy  by  Lord  Ellbnborough,  in  the  case  of  Ritchie  v. 
Atkinson  (6),  to  be  this,  "  that  where  mutual  covenants  go  to  the 
whole  of  the  consideration  on  both  sides,  they  are  mutual  con- 
ditions, the  one  precedent  to  the  other ;  but  where  the  covenants 
go  only  to  a  part,  there  a  remedy  lies  on  the  covenant  to  recover 
damages  for  the  breach  of  it,  but  it  is  not  a  condition  precedent." 

Now,  applying  that  distinction  to  the  consideration  of  *the  r  .3(59  ] 
covenant  in  question,  we  think  the  necessary  inference  is,  that  it 
was  not  the  intention  of  the  contracting  parties  that  any  of  the 
covenants  entered  into  by  the  plaintiff,  the  captain  of  the  ship, 
should  form  a  condition  precedent  to  his  right  to  recover  on  the 
covenant  entered  into  by  the  defendants,  the  ship  owners,  for  his 
stipulated  remuneration.  Thus,  for  instance,  if  the  covenant  to 
procure  a  cargo  of  sperm  oil,  &c.,  or  as  great  a  proportion  thereof 
as  might  be,  under  all  circumstances,  within  the  power  of  the 

(1)  36  R.  R.  761  (2  B.  &  Ad.  822).    (4)  3  R.  R.  30o  (6  T.  R.  665). 

(2)  4  R.  R.  700  (8  T.  R.  366).       (5)  1  Salk.  171. 

(3)  1  R.  R.  333  (1  T.  R.  638).        (6)  10  R.  R.  307  (10  East,  295). 
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Stavkbs  plaintifif  to  obtain,  be  held  to  be  a  condition  precedent,  a  very 
Curling,  small  and  trifling  deficiency  from  the  best  possible  cargo,  if 
attributable  to  any  the  slightest  carelessness  on  the  part  of  the 
plaintifif,  would  occasion  the  total  loss  of  all  his  profits  of  the 
voyage ;  whereas,  if  the  breach  of  the  covenant  were  made  the 
subject  of  an  action  by  the  defendants,  the  compensation  to 
them  for  such  breach  would  correspond  exactly  with  the  extent 
of  their  injury.  The  same  observation  applies,  in  a  still  stronger 
degree,  to  the  non-performance  of  the  several  other  covenants 
set  out  and  relied  upon  in  the  second  and  last  pleas ;  which 
covenants  might  be  broken,  to  the  letter,  with  very  little  damage 
resulting  therefrom  to  the  ship  owner,  whilst  on  the  other  hand, 
by  treating  them  as  conditions  precedent,  a  triflin;^  injury  to 
one  party  would  occasion  the  loss  of  all  the  remuneration  to 
the  other  for  long  and  laborious  service. 

The  parties  to  such  a  contract,  may  undoubtedly,  if  they  think 
proper,  agree  that  the  captain's  right  to  recover  any  remunera- 
tion for  his  services  shall  be  conditional  only,  and  shall  depend 
on  his  strict  performance  of  the  covenants  he  enters  into ;  and 
if  words  are  used  in  the  contract  so  precise,  express,  and  strong, 
that  such  intention,  and  such  intention  only,  is  compatible  with 

[  '370  ]  the  terms  employed,  however  uiconsistent  *it  may  be  with 
general  principles  of  reasoning,  a  court  can  only  give  efifect 
to  such  declared  intention  of  the  parties.  The  only  question 
in  every  particular  case  is,  whether  such  intention  is  so  declared. 
In  this  case  it  is  insisted  on  the  part  of  the  defendants  that 
such  must  be  considered  to  be  the  intention;  for  that  the 
defendant's  covenant  is  entered  into  with  the  plaintiff,  not 
simply  in  consideration  of  the  plaintiff's  covenants  and  agree- 
ments, but  **on  the  performance  of  the  before  mentioned  terms 
and  conditions  on  the  part  of  the  plaintiff ; "  whith  words  it 
is  argued  must  of  necessity  shew  the  intention  that  the  per- 
formance by  the  plaintiff  must  be  a  condition  precedent,  and  not 
rest  in  covenant  merely.  And  if  this  were  re%  integra  the  argu- 
ment would  undoubtedly  be  strong.  But  in  the  case  of  Boone 
V.  Eyrt*  (1),  the  leading  case  on  this  subject,  and  in  which  the 
distinction  before  adverted  to  is  first  clearly  established,  the 
(1)  2  E.  R.  768  (1  H.  Bl.  273,  n.). 
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defendant  covenanted  that  **the  plaintiff  well  and  truly  per-  Stavbks 
forming  all  and  every  thing  therein  contained  on  his  part  to  be  curling. 
performed,"  he  the  defendant  would  pay  the  annuity.  In  that  case 
the  performance  of  the  plaintiff's  covenant  is  made  the  considera- 
tion for  the  defendant's  liability  according  to  the  strict  technical 
frame  of  the  agreement ;  but  in  that  case  it  was  held,  that  the 
obvious  intention  of  the  parties  was  opposed  to  it,  and  such  inten- 
tion was  allowed  to  prevail.  The  case  also  of  Hunlocke  v.  Black- 
lowe  (1)  is  strong  to  shew  that  courts  of  justice  are  more  anxious  to 
discover  and  to  be  governed  by  the  intention  of  the  parties,  than  to 
follow  the  strict  and  technical  form  of  words  used  in  the  instrument. 
We  think,  therefore,  the  authorities  enable  us  to  give  effect 
in  this  case  to  that  which  appears  to  us  the  ^intention  of  the  [  *37i  ] 
parties ;  namely,  that  the  ship  owners  should  have  their  remedy 
in  damages  on  the  covenants  entered  into  by  the  captain  for  any 
loss  occasioned  by  the  breach  thereof ;  but  that  a  failure  in  the 
full  and  literal  performance  of  those  covenants  on  the  part  of  the 
captain  should  not  be  set  up  by  the  ship  owners  as  an  answer 
to  an  action  on  their  own  covenants.     And  we  therefore  give 

Judgment  for  the  plaintiff. 


MALACHY  V.  SOPER  and  Another  (2).  J^^^- 

^   ^  Nov,  25. 

(3  Bing.  N.  C.  371—386;  S.  C.  3  Scott,  723;  2  Hodges,  217;  6  L.  J.  

(N.  S.)  C.  P.  32.)  [  371  ] 

Plaintiff  wati  possessed  of  certain  shares  in  a  silver  mine,  touchiug 
which  shares  certain  claimants  had  filed  a  bill  in  Chancery,  to  which 
l)lainti£F  had  demurred : 

Held,  that  without  alleging  special  damage,  plaintiff  could  not  sue 
defendant  for  falsely  publishing  that  the  demurrer  had  been  overruled ; 
that  the  prayer  of  the  petition  (for  the  appointment  of  a  receiver)  had 
been  granted ;  and  that  persons  duly  authorised  had  arrived  at  the  mine. 

The  declaration  stated  that  the  plaintiff  before  and  at  the 
time  of  the  committing  of  the  grievances  by  the  defendants  as 

(1)  2  Wms.  Saund.  156.  by  Bo  wen,  L.  J.  in  llatdiffeY.Emns, 

(2)  See  observations  on  this  case  '92,  2  Q.  B.  524,  532,  61  L.  J.  Q.  B. 
by  Pollock,  B.,  in  Western  Counties  535,  C.  A.,  and  the  principle  is  con- 
Matiure  Co,  y.Laives  Chemical  Manure  firmed  by  White  v.  Mtllin  (H.  L.) 
Co.  (1874)  L.  li,  9  Ex.  218,  223,  43  '95,  A.  C.  154,  64  L.  J.  Ch.  308, 
L.  J.  Ex.  171, 174.    The  case  is  cited  72  L.  T.  334.— B.  C. 

44 — 2 
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Malacht     hereinafter  mentioned,  was  possessed  of  and  interested  in  divers, 
sopBii.       to  wit,  1,600  shares   or  parts,  the  whole  into  divers,  to  wit, 
5,000  shares  or  parts,  to  be  divided,  of  and  in  a  certain  mine, 
commonly  known  and  called  by  the  name  of  the  Wheal  Brothers, 
situate,  lying,  and  being  in  the  parish  of  Galstock,  in  the  county 
of  Cornwall,  such  shares  being  of  great  value,  to  wit,  of  the  value 
of  100,000Z.     That  before  and  at  the  time  of  the  committing 
the  grievances  by  the  defendants  as  hereinafter  mentioned,  the 
said  mine  had  been  worked  and  used,  and  was  then  being  worked 
and  used,  for  and  on  the  behalf  of  the  plaintiff  and  others,  the 
holders  of  shares  and  interests  in  the  said  mine,  to  the  great 
benefit,  profit,  and  advantage  of  the  plaintiff,  and  to  the  great 
[  •372  ]       increase  of  the  value  of  his  said  shares.  *That,  also  before  and  at 
the  time  of  the  committing  of  the  grievances  by  the  defendants 
as  hereinafter  mentioned,  one  Horatio  Nelson  Tollervey  had  insti- 
tuted his  certain  bill  of  complaint  in  writing  against  Malachy, 
the  plaintiff,  and  others,  in  the  High  Court  of  Chancery  of  our 
Lord  the  King,  and  in  and  by  the  said  bill  of  complaint  the  said 
H.  N.  Tollervey  claimed  to  be  a  holder  of,  and  interested  in, 
divers  shares  in  the  said  mine,  and  disputed  the  plaintiff's  right 
to  the  whole  of  the  said  shares,  and  claimed  in  himself  the  said 
H.  N.  Tollervey  a  right  in  and  to  a  part  of  the  same.    And  the 
said  H.  N.  Tollervey  did,  in  and  by  his  said  bill  of  complaint  pray 
that  the  said  Malachy,  the  plaintiff,  and  others,  might  answer 
the  premises  therein  mentioned,  and  make  a  full  and  true  dis- 
closure and  discovery  of  all  and  singular  the  matters  therein  men- 
tioned, and  that  H.  N.  Tollervey  might  be  declared  to  be  entitled 
to  i^^th  parts  or  shares  of  and  in  the  said  mine,  or  to  such  other 
part  or  shares  thereof  as  the  said  Court  should  be  of  opinion 
that  he  was  entitled  to,  and  that  a  proper  and  legal  assignment 
and  transfer  thereof  might  be  made  to  him  by  all  necessary 
parties ;  that  the  said  Malachy,  the  plaintiff,  and  others,  might 
be  compelled  to  come  to  an  account  with  the  said  H.  N.  Tollervey 
for  so  much  of  the  profits  which  had   been  made  in  the  said 
mine  as,  under  the  circumstances  in  the  bill  mentioned,  the  said 
H.  N.  Tollervey  had  been  entitled  to  receive  in  respect  of  his 
shares,  and  so  far  as  such  profits  had  been  divided  among  the 
shareholders,  and  to  pay  to  the  said  H.  N.  Tollervey  what  should 
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be  due  to  him  on  such  account;   and  also  to  pay  to  the  said     Malacuy 

H.  N.  ToUervey  from  time  to  time  his  share  of  the  profits  of       sopeb. 

the  said  mine,  which  should  be  divided  and  paid  in  respect  of 

such  shares  as  therein  mentioned;   and   that  the  said   H.  N. 

Tollervey  might  also  be  declared  to  be  entitled  to  the  like  share 

and  interest  in  the  future  *term  therein  mentioned  to  have  been       [  *373  ] 

granted  in  the  said  mine  and  premises,  as  he  was  entitled  to  in 

the  therein  mentioned  lease  of  the   29th  of  September,  1838; 

and  that  he  might  have  the  benefit   thereof  secured  to  him 

accordingly ;    and   that  the  said   Malachy,   the  plaintiff,   and 

others,  might  be  restrained  by  the  order  and  injunction  of  the 

said  Court  from  selling  or  disposing  of,  or  transferring  the  said 

H.  N.  Tollervey 's  shares  and  interest  in  the  said  mine,  or  any 

other  shares  or  interest  in  the  said  mine,  to  the  prejudice  of 

the  said  H.  N.  ToUervey's  rights  and  interests  therein ;  and 

that  some  proper  person  might  be  appointed  by  the  said  Court 

receiver  of  the  said  mines  and  premises,  with  all  usual  and 

proper  directions  for  carrying  on  the  same  under  the  direction 

of  the  said  Court,  to  the  end  that  the  said  H.  N.  ToUervey's 

shares  of  the  profits  thereon  might  be  properly  secured  for  his 

benefit;   or  else  that  some  proper  person  might  be  appointed 

by  the  said  Court  as  receiver  of  ^M'*^  parts  of  the  profits  of  the 

said  mine,  with  all  usual  and  necessary  directions;  and  that 

the  said  Malachy,  the  plaintiff,  and  others,  might  be  restrained 

by  the  injunction  of  the  said  Court  from  retaining  to  their  own 

use,   or   appropriating  in  any  other  manner  the  said   H.    N. 

ToUervey's  share  of  the  said  profit.     And  such  proceedings  were 

had  in  the  same  Court,  that  before  and  at  the  time  of  the 

committing  of  the  grievances  by  the  defendants  as  hereinafter 

mentioned,  the  said  Malachy,  the  plaintiff,  and  the  others,  had 

demurred  to  the  said  bill  of  complaint,  and  had  demanded  the 

judgment  of  the  said  Court  of  Chancery  whether  they  should 

be  compelled  to  make  any  further  or  other  answer  to  the  said 

bill,  or  any  of  the  matters  therein  contained,  and  they  prayed 

that  the   same  might  be  thenceforth   dismissed.     That,   also 

before  and  at  the  time  of  the  committing  of  the  grievances  by 

the  defendants  as  hereinafter  mentioned,  one  Bichard  Deadman 

*Hayward  had  exhibited  his  certain  bill  of  complaint  in  writing       [  *S74  ] 
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Stayers  ship,  or  the  owners  thereof  might  be  prejudicially  affected ;  or 
Curling,  consent  or  suffer  to  be  committed  with  his  knowledge,  any 
illegal  act  or  acts  on  board  the  said  ship,  whereby  the  owner  or 
owners  might  be  injured:  and  he  thereby  engaged  and  bound 
himself,  his  heirs,  executors,  administrators,  and  assigns  to 
indemnify,  in  case  of  such  an  event,  the  said  owners,  from  and 
against  any  claim,  loss,  or  damage  which  they  might  sustain 
thereby :  and  the  plaintiff  thereby  engaged  on  all  occasions  to 
act  for  the  interests  of  the  said  ship  and  owners,  according  to  the 
utmost  of  his  judgment  and  abilities:  and  the  defendants,  for 
themselves,  their  heirs,  executors,  administrators,  and  assigns, 
did  thereby  covenant,  promise,  and  agree  that,  on  the  performance 
[  '357  ]  of  the  before-mentioned  *terms  and  conditions  on  the  part  of  the 
plaintiff,  they,  the  defendants,  their  heirs,  executors,  adminis- 
trators, and  assigns  would  pay,  or  cause  to  be  paid  unto  the 
plaintiff,  his  heirs,  executors,  administrators,  and  assigns  a  sum 
of  money,  equal  to  one  twelfth  part  of  the  nett  proceeds  which 
might  be  received  from  the  sale  of  the  cargo,  after  deducting  the 
cost  of  the  casks  sold  with  the  cargo  of  the  ship,  and  all  custom 
house  expenses,  lighterages,  pierages  outwards  and  inwards, 
convoy,  dock,  and  all  other  duties  which  were  or  might  thereafter 
be  imposed  on  ship  and  cargo,  or  either  of  them,  together  with 
lighterage,  landing,  wharfage,  quaying,  coopering,  commissions, 
and  all  other  charges  and  expenses  attending  the  landing  and 
sale  of  the  said  cargo,  together  with  the  amount  of  any  disburse- 
ments for  refreshments  or  fresh  provisions  which  might  have 
been  made  during  the  voyage  by  the  said  master :  And  further, 
the  defendants  agreed  to  allow  to  the  plaintiff  one  per  cent,  upon 
the  aforesaid  nctt  proceeds  after  the  above  recited  deductions 
had  been  made  therefrom  :  as  by  the  said  articles  of  agreement, 
reference  being  thereunto  had,  would  more  fully  and  at  large 
appear.  And  the  plaintiff  said,  that  afterwards  to  wit,  on  the 
1st  of  March  in  the  year  aforesaid,  the  plaintiff  took  upon 
himself  the  command  of  the  said  ship,  and  the  same  being  ready 
for  sea,  then  proceeded  in  her  for  the  southern  whale  fishery ; 
and  afterwards,  to  wit,  on  &c.,  and  on  divers  days  between  that 
day  and  the  return  of  the  said  ship  to  the  said  port  of  London, 
as  hereinafter  mentioned,  at  and  in  the  said  southern  whale 
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fishery,  procured  for  the   said  ship  a   cargo,  to  wit,  374  tons      Stavers 

of  sperm  oil,  head  matter,  ambergris,  whale  oil,  seal  skins,  and      cdblino. 

other  produce  of  great  value,  to  wit,  of  the  value  of  10,000i., 

being  the  best  cargo  that  under  all  the  circumstances,  it  was  in 

the  power  of  the  plaintiff  to  obtain.     That  the  said  cargo  being 

so  obtained,  and  on  *board  the  said  ship,  afterwards,  to  wit,  on       [  *368  ] 

the  1st  of  January,  1885,  the  plaintiff,  in  and  with  the  said  ship, 

the  said  cargo,  being  and  continuing  on  board  thereof,  returned 

to  and  arrived  at  the  said  i)ort  of  London,  and  then  and  there  at 

the  said  port  at  his  the  plaintiff's  own  cost,  together  with  the  crew 

of  the  said  ship,  discharged  and  delivered  to  the  defendants  the 

said  cargo,  being  of  the  value  aforesaid.    That  the  plaintiff  during 

the  voyage  aforesaid,  obeyed  all  instructions  relative  to  the  said 

vessel  and  her  said  voyage,  from  time  to  time  received  by  him 

the  plaintiff  from  the  defendants,  or  cither  of  them,  and  was  as 

frugal  as  possible  with  the  stores  and  provisions  of  the  said 

ship,  and  regularly  entered  in  a  certain  book  provided  for  that 

purpose,  the  expenditure  and  appropriation  thereof,  and  faithfully 

accounted  to  the  defendants  for  the  produce  of  every  part  of  the 

stores  and  provisions  aforesaid  by  the  plaintiff  disposed  of  during 

the  voyage.     That  the  plaintiff  during  the  said  voyage  did  not 

smuggle  or  trade,  or  permit  it  directly  or  indirectly,  whereby  the 

said  ship  or  owners  might  be  or  were  prejudicially  affected,  and 

did  not  consent  or  suffer  to  be  committed  with  his  knowledge,  any 

illej^al  act  or  acts  on  board  the  said  ship,  whereby  the  owner  or 

ow^ners  might  be  injured,  but  on  the  contrary  thereof  the  plaintiff 

on  all  occasions  acted  for  the  interest  of  the  said  ship  and  owners 

to  the  utmost  of  his  judgment  and  abilities  ;  of  all  which  several 

premises  the  defendants  afterwards,  and  after  the  return  of  the 

said  ship  to  the  port  of  London,  to  wit,  on  &c.  had  notice.     That 

the  said  cargo,  after  the  return  of  the  said  ship  as  aforesaid  to  the 

port  of  London,  to  wit,  on  &c.,  was,  by  the  defendants,  sold  for  a 

large  sum,  to  wit,  the  sum  of  10,0002.;  and  the  nett  proceeds 

received  by  the  defendants  from  the  said  sale,  after  deducting 

the  cost  of  the  casks  sold  with  the  cargo,  and  all  custom  house 

expenses,  lighterages,  pierages  outwards  and  *inwards,  convoy,       [  ♦359  ] 

dock,  and  other  duties  imposed  on  the  said  ship  and  cargo, 

or  either  of  them,  together  with  lighterage,  landing,  wharfage, 
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Staveiw  quaying,  coopering,  commissions,  and  all  other  charges  and 
CuBLtNG.  expenses  attending  the  landing  and  sale  of  the  cargo,  together 
with  the  amount  of  the  disbursements  for  refreshments  and 
fresh  provisions  made  during  the  said  voyage  by  the  plaintiff, 
amounted  to  a  large  sum,  to  wit,  the  sum  of  6,000Z.  whereof  the 
defendants  then  had  notice.  And  thereby  and  by  means  of  the 
premises  an  action  had  accrued  to  the  plaintiff,  to  demand  and 
have,  of  or  from  the  defendants  a  large  sum,  to  wit,  the  sum  of 
500^,  being  one  twelfth  part  of  the  said  nett  proceeds,  to  wit  of 
the  said  sum  of  6,000i.;  and  thereby  also,  and  by  means  of  the 
premises  an  action  had  accrued  to  the  plaintiff  to  demand  and 
have,  of  and  from  the  defendants  a  certain  other  large  sum,  to 
wit,  the  sum  of  60^.,  being  one  per  cent;,  upon  the  said  nett 
proceeds,  to  wit,  on  the  said  sum  of  6,000i.  Yet  the  defendants 
had  never  at  any  time  paid  to  the  plaintiff  the  said  sums  of 
500/.  and  60L,  or  either  of  them,  or  an}^  part  thereof. 

There  was  also  a  count  for  work  and  labour,  money  paid,  and 
on  an  account  stated. 

The  defendants  pleaded,  secondly,  that  after  the  making  of 
the  agreement  in  the  first  count  mentioned,  and  before  the 
commencement  of  the  said  voyage,  to  wit,  on  the  9th  of  February, 
1882,  the  plaintiff  received  from  the  defendants  certain  instruc- 
tions relative  to  the  said  vessel  and  her  said  voyage,  whereby  the 
defendants  instructed  the  plaintiff,  among  other  things,  during 
the  said  voyage  to  pay  the  strictest  attention  to  the  preservation 
of  the  stores  of  all  'kinds  belonging  to  the  ship,  and  to  be  careful 
in  bringing  the  ship  and  remaining  stores  home  in  the  best 
possible  order  for  undertaking  a  future  voyage :  That  the  plaintiff 
should  cautiously  abstain  himself,  and  strictly  prohibit  all  on 
[  •^^60  ]  board  the  said  vessel  from  engaging  *in  any  sort  of  trade  what- 
soever :  that  the  plaintiff  should  studiously  avoid  putting  in 
anywhere  except  when  urgent  and  unavoidable  necessity  impelled 
him  to  do  so :  that  the  plaintiff  should  use  his  best  exertions  to 
obtain  in  the  least  possible  time  a  full  cargo  for  the  said  ship 
or  vessel:  should  endeavour  to  maintain  order  and  regularity 
therein,  and  to  promote  the  health  and  comfort  of  all  on  board 
the  said  vessel  during  the  voyage.  That  the  plaintiff  disobeyed 
the  said  instructions  in  this,  to  wit,  that  he  did  not  during  the 
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said  voyage  pay  the  strictest  attention  to  the  preservation  of  the  stavebs 
stores  of  all  kinds  belonging  to  the  ship,  and  was  not  careful  in  cuRLixa. 
bringing  the  remaining  stores  home  in  the  best  possible  order 
for  undertaking  a  future  voyage,  but,  on  the  contrary  thereof, 
during  the  said  voyage  did  carelessly,  negligently  and  wilfully 
damage  and  suffer  to  be  damaged,  certain  stores  which  had  been 
and  were  provided,  and  were  during  the  said  voyage  the  stores 
of  the  said  ship,  and  which  were  not  used  during  the  voyage, 
w^hereby  the  same  were  rendered  unfit  for  undertaking  a  future 
voyage ;  and  that  the  plaintiff  also  disobeyed  the  said  instructions 
in  this,  to  wit,  that  he  did  not  cautiously  abstain  from  engaging 
in  any  sort  of  trade  whatsoever,  but  on  the  contrary  thereof, 
during  the  time  aforesaid,  on  divers  days  between  the  said  9th 
of  February,  1882,  and  the  7th  of  August,  1885,  and  during  the 
said  voyage,  was  engaged  in  trade,  and  did  trade  for  his  own 
personal  advantage.  That  the  plaintiff  also  disobeyed  the  said 
instructions  in  this,  to  wit,  that  he  did  not  avoid  putting  in 
anyw^here  except  when  urgent  and  unavoidable  necessity  com- 
pelled him  so  to  do,  but  on  the  contrary  thereof,  during  the  said 
voyage,  put  in  to  divers,  to  wit,  ten  ports  and  ten  harbours,  and 
stayed  and  continued  therein  for  divers  long  spaces  of  time,  that 
is  to  say,  for  two  months  in  each  of  the  said  ports  and  harbours, 
although  not  compelled  by  *any  urgent  or  unavoidable  necessity  [  •3«i  ] 
so  to  do.  That  the  plaintiff  also  disobeyed  the  said  instructions 
in  this,  to  wit,  that  the  plaintiff  did  not  use  his  best  exertions  to 
obtain  in  the  least  possible  time  a  full  cargo  for  the  said  ship 
or  vessel,  and  did  not  during  the  voyage  maintain  order  and 
regularity  in  the  said  vessel,  or  promote  the  comfort  of  all  who 
during  the  said  time  were  on  board  the  said  vessel ;  but  on  the 
contrary,  the  plaintiff  on  divers  days  and  times  during  that  time 
and  during  the  said  voyage,  to  wit,  on  the  9th  of  February,  1882, 
and  on  divers  other  days  and  times  between  that  day  and  the 
7th  of  August,  1885,  was  drunk  and  intoxicated,  and  caused  and 
suffered  disorder  and  irregularity  in  the  said  vessel,  although 
he  might  and  could  then  have  maintained  order  and  regularity 
therein.  That  the  plaintiff  during  the  said  voyage  also  disobeyed 
his  said  instructions  in  this,  to  wit,  that  during  the  whole  of  the 
said  voyage,  he  rendered  the  said  vessel  and  the  said  voyage 
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Malachy  proved ;  the  law  presuming  that  the  uttering  of  the  slanderous 
soPBE.*  words,  or  the  publishing  of  the  libel,  have  of  themselves  a 
natural  and  necessary  tendency  to  injure  the  plaintiff.  But 
this  is  an  action  to  recover  damages  by  reason  of  the  publication 
of  a  paragraph  in  a  newspaper,  which  contains  no  other  charge 
than  that  the  "petition  in  a  bill  filed  in  the  Court  of  Chancery 
against  the  plaintiff,  and  certain  other  persons  as  shareowners 
in  a  certain  mine,  for  an  account,  and  an  injunction,  had  been 
granted  by  the  Vice-Chancellor,  and  that  persons  duly  authorised 
had  arrived  in  the  workings."  The  publication  therefore  is  one 
which  slanders  not  the  person  or  character  of  the  plaintiff,  but 
his  title  as  one  of  the  share-holders  to  the  undisputed  possession 
and  enjoyment  of  his  shares  of  the  mine.  And  the  objection 
taken  is,  that  the  plaintiff  in  order  to  maintain  this  action,  must 
shew  a  special  damage  to  have  happened  from  the  publication, 
and  that  this  declaration  shews  none. 
I  -SHS  ]  The  first  question  therefore  is,  does  the  law  require  *in  such 

an  action  an  allegation  of  special  damage  ?  And  looking  at  the 
authorities  we  think  they  all  point  the  same  way.  The  law  is 
clearly  laid  down  in  Sir  W.  Jones,  196  (Lowe  v.  Harewood) :  "  of 
slander  of  title,  the  plaintiff  shall  not  maintain  action,  unless  it 
was  re  vera  a  damage ;  scU,,  that  he  was  hindered  in  sale  of  his 
land;  so  there  the  particular  damage  ought  to  be  alleged."  And 
in  addition  to  the  cases  cited  at  the  Bar,  viz.  Sir  John  Tasl>oroti(fh 
V.  Day  (i),  and  Manning  v.  Aiei'y  (2),  the  case  of  Cane  v. 
Goulding  (3)  furnishes  a  strong  authority.  That  was  an  action 
on  the  case  for  slandering  the  plaintiff's  title,  by  speaking  these 
words,  viz.,  "his  right  and  title  thereunto  is  nought,  and  I  have 
a  better  title  than  he."  The  words  were  alleged  to  be  spoken 
falsa  et  malitiose,  and  that  he  was  likely  to  sell,  and  was  injured 
by  the  words;  and  that  by  reason  of  speaking  the  words,  he 
could  not  recover  his  tithes.  After  verdict  for  the  plaintiff, 
there  was  a  motion  in  arrest  of  judgment;  and  Bolle,  Ch.  J. 
said,  "  there  ought  to  be  a  scandal  and  a  particular  damage  set 
forth,  and  there  is  not  here : "  and  upon  its  being  moved  again 
and  argued  by  the  Judges,  Bolle,  Ch.  J.  held  that  the  action 
did  not  lie,  although  it  was  alleged  that  the  words  were  spoken 
(1)  Cro.  Jac.484.  (2)  Keb.  153.  (3)  Style's  Rep.  109,  176. 
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/also  et  malitio8(',  for  "the  plain tiflf  ought  to  have  a  special  Malachy 
cause;  but  that,  the  verdict  might  supply;  but  the  plaintiff  sopbb. 
ought  also  to  have  shewed  a  special  damage  which  he  hath  not 
done,  and  this  the  verdict  cannot  supply :  the  declaration  here 
is  too  general,  and  upon  which  no  good  issue  can  be  joined ; 
and  he  ought  to  have  alleged,  that  there  was  a  communication 
had  before  the  words  spoken  touching  the  sale  of  the  lands 
whereof  the  title  was  slandered,  and  that  by  speaking  of  them 
the  sale  was  hindered  ;  *'  and  cited  several  cases  to  that  effect. 

We  hold,  therefore,  on  the  authority  of  these  cases,  that  an 
action  for  slander  of  title  is  not  properly  an  *action  for  words  [  *^^^  ] 
spoken,  or  for  libel  written  and  published,  but  an  action  on  the 
case  for  special  damage  sustained  by  reason  of  the  speaking  or 
publication  of  the  slander  of  the  plaintiff's  title.  This  action  is 
ranged  under  that  division  of  actions  in  the  Digests,  and  other 
writers  on  the  text  law,  and  such  we  feel  bound  to  hold  it  to 
remain  at  the  present  day. 

The  next  question  is,  has  there  been  such  a  special  damage 
alleged  in  this  case,  as  will  satisfy  the  rule  laid  down  by  the 
authorities  above  referred  to  ?  The  doctrine  of  the  older  cases 
is,  that  the  plaintiff  ought  to  aver  that,  by  the  speaking,  he 
could  not  sell  or  lease  (Cro.  Eliz.  197,  Cro.  Car.  140) ;  and 
that  it  will  not  be  suf^cient  to  say  only,  that  he  had  an  intent 
to  sell,  without  alleging  a  communication  for  sale  (R.  1  Eoll. 
244).  Admitting,  however,  that  these  may  be  put  as  instances 
only,  and  that  there  may  be  many  more  cases  in  which  a 
particular  damage  may  be  equally  apparent  without  such 
allegation,  they  establish  at  least  this,  that  in  the  action  for 
slander  of  title,  there  must  be  an  express  allegation  of  some 
particular  damage  resulting  to  the  plaintiff  from  such  slander. 
Now  the  allegation  upon  this  record  is  only  this,  "that  the 
plaint'ff  is  injured  in  his  rights ;  and  the  shares  so  possessed  by 
him,  and  in  which  he  is  interested,  have  been  and  are  much 
depreciated  and  lessened  in  value ;  and  divers  persons  have 
believed  and  do  believe  that  he  has  little  or  no  right  to  the 
shares,  and  that  the  mine  cannot  be  lawfully  worked  or  used 
for  his  benefit ;  and  that  he  hath  been  hindered  and  prevented 
from  selling  ox  disposing  of  his  said  shares  in  the  said  mine, 
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Malachy  and  from  working  and  using  the  same  in  so  ample  and  beneficial 
SopBB.  ^  manner  as  he  otherwise  would  have  done."  And  we  are  of 
opinion  that  this  is  not  such  an  allegation  of  special  damage  as 
the  authorities  above  referred  to  require,  where  the  action  is  not 
founded  on  the  words  spoken  or  written,  but  upon  the  special 
damage  sustained. 
[  385  ]  It  has  been  argued  in  support  of  the  present  action,  that  it  is 

not  so  much  an  action  for  slander  of  title  as  an  action  for  a 
libel  on  the  plaintiff  in  the  course  of  his  business,  and  in  the 
way  of  gaining  his  livelihood,  and  that  such  an  action  is  strictly 
and  properly  an  action  for  defamation,  and  so  classed  and  held 
by  all  the  authorities.  But  we  think  it  sufficient  to  advert  to 
the  declaration,  to  be  convinced  that  the  publication  complained 
of  was  really  and  strictly  a  slander  of  the  plaintiff's  title  to  his 
shares,  and  nothing  else.  The  bill  in  Chancery,  out  of  which 
the  publication  arose,  is  filed  by  ToUervey,  who  disputed  the 
plaintiff's  right  to  the  whole  of  the  shares,  and  claimed  in 
himself  a  right  to  part  of  the  same,  and  prayed  that  he  might 
be  declared  to  be  entitled  to  some  of  them ;  and  the  only  mention 
made  as  to  the  working  of  the  mines,  was  with  reference  to  the 
appointment  of  a  receiver  to  the  profits  thereof.  And  we  think 
it  would  be  doing  violence  to  the  natural  meaning  of  the  terms 
of  the  publication,  if  we  were  to  hold  it  to  be  published  of  the 
plaintiff  in  the  course  of  his  business  or  occupation,  or  mode 
of  acquiring  his  livelihood,  and  not  as  referring  to  the  disputed 
title  of  the  shares  of  the  mine. 

It  has  been  urged,  secondly,  that  however  necessary  it  may 
be,  according  to  the  ancient  authorities,  to  allege  some  particular 
damage  in  cases  of  unwritten  slander  of  title,  the  case  of  written 
slander  stands  on  different  grounds ;  and  that  an  action  may  be 
maintained  without  an  allegation  of  damage  actually  sustained, 
if  the  plaintiff's  right  be  impeached  by  a  written  publication, 
which  of  itself,  it  is  contended  affords  presumption  of  injury  to 
the  plaintiff.  No  authority  whatever  has  been  cited  in  support 
of  this  distinction.  And  we  are  of  opinion  that  the  necessity 
for  an  allegation  of  actual  damage  in  the  case  of  slander  of  title, 
cannot  depend  upon  the  medium  through  which  that  slander  is 

[  'sse  ]      conveyed,  *that  is,  whether  it  be  through  wc^ds,  or  writing,  or 
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print ;  but  that  it  rests  on  the  nature  of  the  action  itself,  namely,      malachy 

that  it  is  an  action  for  special  damage  actually  sustained,  and       sqper. 

not  an  action  for  slander.     The  circumstance  of  the  slander  of 

title  being  conveyed  in  a  letter  or  other  publication,  appears 

to  us  to  make  no  other  difference  than  that  it  is  more  widely 

and  permanently  disseminated,  and  the  damages  in  consequence 

more  likely  to  be  serious  than  where  the  slander  of  title  is  by 

words  only;   but  that  it  makes  no  difference  whatever  in  the 

legal  ground  of  action. 

For  these  reasons  we  are  of  opinion,  that  the  action  is  not 
maintainable,  and  that  the  judgment  must  be  arrested ;  and, 
consequently,  it  becomes  unnecessary  to  inquire  whether  the 
innuendo  laid  in  the  declaration  is  more  large  than  it  ought 
to  have  been* 

We  therefore  make  the  rule  for  arresting  the  judgment 

Absolute. 


DOE  D.  PETER  V.  W ATKINS.  i887. 

(3  Bing.  N.  C.  421—426 ;   S.  C.  4  Soott,  15o  :  3  Hodges,  25  ;  6  L.  J.  (N.  S.)        •^^^• 
C.  P.  107;   IJur.  41.)  [421  ] 

An  attorney,  who,  being  resorted  to  by  a  borrower  to  raise  money  for 
him,  peroses,  on  the  part  of  the  proposed  lender,  the  abstracts  of  the 
borrower,  is  not  allowed  to  give  evidence  concerning  them  against 
the  borrower. 

In  this  ejectment  a  verdict  was  found  for  the  defendant  at  the 
trial  before  Lord  Denman,  leave  being  reserved  to  the  plaintiff 
to  move  to  enter  a  verdict  for  himself  on  a  point  reserved  at 
the  trial. 

In  case,  however,  such  a  motion  should  be  made,  the  defendant 
was  to  be  at  liberty  to  move  to  enter  a  nonsuit,  *on  the  ground       [  •422  j 
that  the  evidence  of  a  Mr.  Church,  on  which  alone  the  plaintiff's 
case  rested,  had  been  improperly  received  at  the  trial. 

Evans  having  obtained  a  rule  nisi  to  enter  the  verdict  for  the 
plaintiff,  on  the  point  reserved  at  the  trial, 

Chilton  now  on  the  part  of  the  defendant  claimed  to  enter  a 
nonsuit,  on  the  ground  that  Church's  testimony  ought  not  to  have 
been  received,  and  that  without  it  the  plaintiff  had  no  case. 
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DoK  d.  It  appeared  that  Church  was  an  attorney  at  Carmarthen,  and 

^,  in  the  habit  of  investing  money  entrusted  to  him  for  that  purpose 

VVATKIN8.     }jy  jjjg  clients. 

Being  called  as  a  witness  for  the  plaintiff,  he  stated  that  a 
Mrs.  Williams  came  to  him  on  behalf  of  her  husband,  and 
employed  him  to  raise  a  sum  of  money  for  her  husband  on 
the  security  of  some  landed  property  belonging  to  herself. 

Church  required  to  see  the  abstract  of  the  title  to  this  property, 
when  Mrs.  Williams  referred  him  to  Jones,  an  attorney,  who 
afterwards,  on  Church's  application,  handed  over  to  Church 
the  abstract  and  title  deeds  of  the  property  in  question:  the 
title  deeds  were  afterwards  returned  to  Jones,  and  no  money 
was  advanced. 

On  the  refusal  of  the  defendant  to  produce  these  title  deeds  at 
the  trial.  Church  was  allowed  to  identify  the  abstract,  which  he 
had  delivered  back  to  Mrs.  W^illiams. 

Chilton  contended  that  the  abstract  was  a  confidential  com- 
munication to  an  attorney  on  the  part  of  a  client,  who  had 
applied  to  him  to  raise  money,  and  that  Church's  testimony 
ought  not  to  have  been  received  in  evidence.  He  relied  on 
[  •423  ]  Taylor  v.  Blacklow  (i),  where  *defendant,  an  attorney,  being 
employed  to  raise  money  on  mortgage  for  plaintiff,  disclosed 
to  the  proposed  lender,  certain  defects  in  plaintiff's  title,  per 
quod  plaintiff  was  subjected  to  divers  actions,  at  the  suit  of 
the  proposed  lender,  was  delayed  in  obtaining  the  money,  and 
compelled  to  give  a  higher  rate  of  interest ;  and  it  was  held, 
that  that  was  a  breach  of  duty  for  which  an  action  lay  against 
the  defendant,  notwithstanding  he  had  been  the  attorney  of  the 
proposed  lender  before  his  retainer  by  the  plaintiff:  and  on 
Doe  d.  SheUard  v.  Harris  (2),  where  Parke,  B.  held  that  an 
attorney  could  not  be  asked  whether  a  party  applied  to  him 
to  draw  a  certain  deed,  or  asked  his  advice,  for  a  lawful  or  an 
unlawful  purpose. 

Evans  and  E.  V.  Williams,  contra  : 
This  was  not  a  privileged  communication,  because  the  relation 
(1)  P.  626.  ante  (3  Bing.  X.  C.  235).  (2)  5  Car.  A  P.  592. 
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of  attorney  and  client  did  not  exist  between  Church  and  Mrs.        Dok  d. 
Williams.     Jones  was  Mrs.  Williams's  attorney  ;   Church  was  u. 

the  attorney  of  the  proposed  lender.  Mrs.  Williams  never  Catkins. 
retained  him  on  her  part,  but  went  to  him  to  submit  to  the 
ordeal  proposed  by  the  intended  lender :  it  was  not  for  her 
benefit  that  the  abstract  was  investigated,  but  for  the  benefit 
of  the  lender;  it  had  been  better  for  Mrs.  Williams  if  the 
abstract  had  been  adopted  without  investigation.  The  ground 
of  all  the  decisions,  is,  that  the  disputed  witness  has  been 
resorted  to  as  the  attorney  of  the  party  making  the  communi- 
cation; but  Mrs.  Williams  might  have  delivered  this  abstract 
to  a  law-stationer  or  common  money-lender:  in  that  case 
could  the  communication  be  privileged?  The  privilege  was 
at  first  confined  to  communications  made  in  the  progress  of 
a  suit,  and  though  it  has  since  been  extended,  no  case  has 
gone  so  *far  as  the  present.  Taylor  v.  Blacklow  turned  on  the  [  '^^i  J 
breach  of  duty  in  a  professional  man  towards  his  employer, 
and  not  upon  the  question  of  privileged  communications.  In 
2  Sugd.  Vend.  &  Purch.  299  (9th  ed.)  it  is  laid  down,  that  "  if 
an  attorney  put  his  name  to  an  instrument  as  a  witness,  he 
makes  himself  thereby  a  public  man ;  and  is  no  longer  clothed 
with  the  character  of  an  attorney;  his  signature  binds  him  to 
disclose  all  that  passed  at  the  time  respe3ting  the  execution 
of  the  instrument :  but  not  what  took  place  in  the  preparation 
of  the  deed,  or  at  any  other  time,  and  not  connected  with 
the  execution  of  it.  Every  person  who  claims  an  interest  in 
the  property  has  a  right  to  call  upon  the  attorney  as  being 
the  attesting  witness ;  nor  does  this  privilege  extend  to  com- 
munications from  collateral  quarters,  although  made  to  him 
in  consequence  of  his  character  of  attorney;  the  privilege  is 
restricted  to  communications,  whether  oral  or  written,  from 
the  client  to  his  attorney;  but  it  is  not  necessary  that  a 
cause  should  have  commenced."  So  in  Spencehj  v.  Schulen- 
burgh  (i)  it  was  held,  that  an  attorney  was  bound  to  disclose, 
when  called  as  a  witness  by  the  adverse  party,  the  contents 
of  a  notice  which  he  received  to  produce  a  paper  in  the  hands 
of  his   client;    the  privilege  of   the  client  only  extending  to 

(1)  7  East,  357. 
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i)oE  d.       exclude  the  disclosare  of  any  fact  commoaicatsd  confidentially 

f.,  to  the  witness  in  the  character  of  his  attorney. 

Watkins.         rpjjjg  ^j^g  ^  communication  from  a  collateral  quarter,  and 

therefore  not  within  the  privilege.     Suppose  in  the  course  of 

a  suit,  an   admission   made  by  a  defendant  to  the  plaintiff's 

attorney ;  would  that  be  a  privileged  communication  ? 

TiNDAL,  Ch.  J. : 

An  attorney  may  properly  be  concerned  for  mortgagor  and 
[  •425  ]      mortgagee,  though  not  for  *plaintiff  and  defendant.     The  ques- 
tion in  this  case  is,  whether  it  appears  on  the  Judge's  notes 
that  when   Church  was  called  as  a  witness,  he  was  speaking 
to  a  transaction  in  which  the  relation  of  attorney  and  client 
existed  between  him  and  Mrs.  Williams.     Now  Church  was  an 
attorney,  and  in  the  habit  of  laying  out  money  for  his  clients. 
He  says  that  Mrs.  Williams  came  and  employed  him  to  raise 
money  for  her  husband ;   and  he  was  not  the  less  employed 
by  her,  because  he  was   also  employed  by  others  to  lay  out 
money.    He  asks  for  an  abstract,  which  is  delivered  to  him 
with  the  title  deeds  on  the  part  of  Mrs.  Williams.     Looking 
to  the  character  of  mortgagor  in  which  Mrs.  Williams  made 
the  application,   and  to   the   character   of    mortgagee   in    the 
person  of  the  proposed  lender,  it  is   clear  that  Church  was 
acting  as  the  attorney  of  both.     That  is  a  common  practice 
in  the  country,  and  there  is  nothing  unreasonable  in  suppos- 
ing that  such  was  the  relation  between  these  parties.     If  so, 
Church  could  not  be  allowed  to  disclose  communications  made 
to  him  in  the  capacity  of  attorney  for  the  mortgagor.     Suppose 
the  mortgage  had  gone  on  to  its  completion ;  there  would  have 
been  a  bill  delivered  by  Church  to  Mrs.  Williams : 

''  Attending  to  your  instructions  to  raise  money  for  Mr. 

Williams. 
''  Looking  at  your  abstract. 
**  Procuration  money,"  &c.  &c. 

Can  any  one  say,  that  under  such  circumstances  the  relation 
of  attorney  and  client  would  not  have  existed  between  them  ? 
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If  BO,  it  existed  equally  up  to  the  time  when  the  negotiation        Dosd. 
was  broken  off.  r. 

It  would  be  of  dangerous  consequence,  if,  where  the  same  Catkins. 
professional  man  is  resorted  to  by  lender  and  borrower,  he  is 
permitted  to  dLsclose  the  communications  *made  to  him  on  [  '426  ] 
either  side.  I  think,  therefore,  that  it  was  not  competent  to 
Church  to  give  in  evidence  a  circumstance  disclosed  by  Mrs. 
Williams  upon  the  occasion  in  question,  and  that  therefore 
there  ought  to  be  a  new  trial. 

Park,  J.: 

I  cannot  distinguish  this  case  from  Taylor  v.  Bldckloiv,  and 
the  passage  in  Gomyns's  Digest  cited  in  that  case  is  in  point. 
It  is  relied  on  here  that  Church  was  the  attorney  of  the  proposed 
lender ;  but  that  is  answered  by  Taylor  v.  BlackloWy  where  the 
Chief  Justice  says,  "  there  may  be  persons  who  have  not  suflBcient 
firmness  to  take  a  decided  course  under  such  circumstances ;  but 
if  the  defendant  thought  he  had  a  conflicting  duty  towards  his 
several  employers,  it  would  have  been  an  easy  course  to  deliver 
back  the  deeds  to  the  plaintiff,  and  to  consider  his  lips  sealed 
with  a  sacred  silence  as  to  the  whole  of  their  contents."  So 
here,  though  Church  was  concerned  for  the  lender,  he  is  not 
allowed  to  disclose  communications  made  by  the  borrower. 

Yaughan,  J. : 

I  am  of  the  same  opinion.  The  simple  question  is,  whether 
the  relation  of  attorney  and  client  existed  between  Church  and 
Mrs.  Williams ;  and  upon  the  note  of  Lord  Denman  I  cannot 
doubt  the  fact.  No  doubt,  the  privilege  is  confined  to  the  legal 
profession,  as  appears  from  the  Duchess  of  Kingston's  case  (i)  ; 
but  it  applies  to  all  cases  in  which  an  attorney  is  consulted  pro- 
fessionally; and  there  can  be  no  doubt  Church  was  to  assist 
professionally  in  raising  the  money  for  the  applicant. 

Rule  to  enter  a  verdict  for  plaintiff  discharged. 
Rule  absolute  for  a  new  trial. 

(1)  Fourth  day,  20th  April,  1776  (20  State  Trials,  574). 

B.B. — ^voL.  xun.  45 
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1837.        PONTET,    srRviviNG    Executor   of    Joseph    Gaillard, 
'^—^'  V.  The  BASINGSTOKE  CANAL  COMPANY  (1). 

f  *^'^  ^         (3  Bing.  X.  C.  433—438 ;  S.  C.  4  Scott,  182 ;  3  Hodges,  46  ;  6  L.  J.  (N.  S.) 

C.  P.  177.) 

A  Canal  Company  were  empowered  by  Act  of  Parliament  to  raise 
money  on  the  security  of  the  canal  and  dues,  the  creditoi's  to  have  no 
])ri(>rity  over  each  other.  By  the  form  of  deed  given  in  the  Act  of 
Parliament  authorising  the  undertaking,  the  canal  and  dues  were 
assigned  to  the  lenders  as  a  security  for  the  principal  money  lent,  the 
interest  on  which  was  **  to  be  paid  half  yearly :  " 

Held,  that  an  action  of  covenant  for  payment  of  interest,  did  not  lie 
agtiinst  the  Company  on  the  deed. 

The  declaration  stated,  that  defendants  (the  Company  of 
Proprietors  of  the  Basingstoke  Canal  Navigation),  on  the  26th  of 
September,  1793,  according  to  the  statute  in  such  case  made  and 
provided,  made  their  deed  poll,  sealed  with  their  common  seal, 
and  now  shewn  to  the  Court  here,  (the  date  whereof  was  the  day 
and  year  aforesaid,)  and  thereby  made  known  to  all  to  whom 
those  presents  should  come,  that  in  pursuance  and  by  virtue  of 
an  Act  of  Parliament  made  and  passed  in  the  33rd  year  of  the 
reign  of  Geo.  III. — entitled  **  An  Act  for  eflfectually  carrying  into 
[  '^34  ]  execution  an  Act  of  *Parliament  of  the  18th  year  of  the  reign  of 
his  present  Majesty,  for  making  a  navigable  canal  from  the  town 
of  Basingstoke  in  the  county  of  Southampton,  &c/*  and  also  of 
an  order  made  at  a  general  assembly  or  meeting  of  the  said 
Company  of  Proprietors,  held  on  the  15th  of  April,  1793,  and  in 
consideration  of  the  sum  of  100/.,  to  them  advanced  and  paid  by 
Joseph  Gaillard,  the  receipt  whereof  was  thereby  acknowledged, 
the  said  Company  of  Proprietors  had  granted  and  assigned,  and 
by  that  present  instrument  or  writing  under  their  common  seal, 
did  grant  and  assign  unto  the  said  J.  Gaillard,  his  executors, 
administrators,  and  assigns,  all  the  said  navigation  and  under- 
taking, and  the  rates  or  duties  granted  and  made  payable  by  the 
said  Act  of  the  18th  year  of  the  reign  of  his  Majesty,  and  all 
their  property,  estate,  right,  and  interest  therein;  to  hold  the 
same  unto  the  said  J.  Gaillard,  his  executors,  administrators, 
and  assigns,  until  the  said  sum  of  lOOZ.,  together  with  interest 

(1)  See   Hopkins  v.    Worcester,  Jtc,    Canal    Co,   (1868)  L.   R.  6  Eq.   437, 
37  L.  J.  Ch.  729.— R.  C. 
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for  the  same  at  the  rate  of  5/.  per  centum  per  annum,  to  com-       rouTET 
mence  from  the  24th  of  June,  then  last  past,  and  to  be  paid  the  bIsino. 
half  yearly,  that  is  to  say,  on  the  25th  of  December  and  the  24th  ^'^comp^ky'^'^ 
of  June  in  every  year,  should  be  fully  repaid  and  satisfied. 

After  a  second  and  third  count  upon  two  similar  deeds,  the 
plaintiff  averred  that  after  the  making  of  the  said  deeds,  the 
defendants  did  not  keep  their  covenant  in  the  same,  in  this,  to 
wit,  that  the  interest  on  the  said  sum  was  not  paid  according 
to  the  said  deeds ;  and  that,  on  the  contrary  thereof,  afterwards, 
to  wit,  on  the  25th  of  December,  1884,  a  large  sum  of  money, 
to  wit,  the  sum  of  95Z.,  became  and  was  due  and  in  arrear  for 
interest  upon  each  of  the  said  sums,  for  a  large  space  of  time,  to 
wit,  the  space  of  19  years,  before  then  elapsed,  contrary  to  the 
force  and  effect  of  the  said  several  deeds,  and  the  covenant  in 
each  contained  :  to  the  damage  of  the  plaintiff,  as  such  surviving 
executor  of  500/. 

Among  other  pleas,  the  defendants  pleaded,  as  to  the  first  [  *^^  ] 
count  of  the  declaration,  that  the  deed  poll  therein  mentioned 
was  made  and  executed  by  them  the  defendants,  for  the  purpose  - 
of  securing  to  the  said  J.  Gaillard,  therein  named,  the  repay- 
ment of  a  certain  sum  of  money,  to  wit,  lOOZ.  borrowed  by  them 
of  him  for  the  purpose  specified  in  and  by  the  said  Act  made  and 
passed  in  the  33  Geo.  III.,  and  interest  thereon ;  that  the  said 
deed  poll  was  made  and  executed  by  tl  o  defendants,  pursuant 
to  the  provisions  in  that  Act  contained  ;  by  reason  whereof  J. 
Gaillard  became  and  was,  and  the  plaintiff,  as  surviving  executor 
as  aforesaid,  still  is  entitled  to  all  the  privileges  and  benefits  of 
a  claim  or  lien  on  the  navigation  and  undertaking,  rates  and 
duties,  mentioned  in  the  said  Act  of  the  18  Geo.  III.  That  the 
defendants  had  in  like  manner  borrowed  from  divers  other 
persons,  divers  large  sums  of  money,  amounting  in  the  whole 
to  a  large  sum  of  money,  to  wit,  the  sum  of  54,270/.,  and  had 
executed  mortgages  or  assignments  for  securing  the  repayment 
of  the  same  with  interest,  for  the  purposes  of,  and  pursuant  to, 
the  said  Act  of  33  Geo.  III.  And  the  defendants  averred  that 
the  said  last-mentioned  sum  of  money  still  remained  due  and 
unpaid ;  and  that  the  said  last-mentioned  persons,  their  execu- 
tors, administrators,  and  assigns,  before  and  at  the  time  of  the 

46—2 
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PoHTBT       commencement  of  this  suit  were,  and  still  are  entitled   to  a 

The  liABiKo-  lien  on  the  said  navigation  and  undertaking,  rates  and  duties, 

^^CouFAVY^  together  with  the  plaintiff  and  executor,  as  aforesaid.     That  the 

whole  assets  and  property  of  the  defendants  were  insufficient  to 

pay  and  satisfy  the  said  sum  of  money,  and  interest  in  the  deed 

poll  in  the  first  count  mentioned,  and  the  said  other  sums  of 

moneys  borrowed  by  the  defendants,  as  in  this  plea  mentioned, 

and  interest  thereon ;  and  that  if  the  plaintiff  should  succeed  in 

[  *^^^  ]       obtaining  a  judgment  in  this  suit  against  the  defendants  *he 

would  thereby  obtain  a  priority  over  the  said  other  creditors  of 

the  defendants,  contrary  to  the  form  of  the  statute  in  such  case 

made  and  provided  (i) ;  and  that,  the  defendants  were  ready  to 

verify,  &c. 

There  were  similar  pleas  to  the  other  counts.     Demurrer  and 
joinder. 

Barstow,  for  the  plaintiff,  being  called  on  to  support  the 
declaration,  contended  that,  though  with  respect  to  the  principal 
money  lent,  the  Company's  deed  poll  only  gave  the  testator  a 
mortgage  security  on  the  property  and  profits  of  the  canal,  yet, 
with  respect  to  the  interest,  the  words  "  to  be  paid  half  j'early  " 
constituted  a  covenant  on  the  part  of  the  proprietors  to  pay  it, 
on  which  they  were  liable  to  an  action  at  the  suit  of  the  plaintiff. 
No  express  form  of  words  is  necessary  to  raise  a  covenant :  Com. 
[  •437  ]  Dig.  Covenant  A.  *It  is  sufficient  if  the  intention  of  the  parties 
to  bind  themselves  is  made  to  appear ;  and  the  words  *'  to 
be  paid  half-yearly  "  have  no  meaning  unless  they  imply  an 

(1)  By  the  statute  33  Geo.  III.  and  assign  over  the  said  undertaking, 

c.  xvi.  s.  1,  it  is  enacted,  '*That  it  and  the  said  rates  or  duties,  to  the 

shall  be  lawful  for  the  said  Company  person  or  persons  who  shall  adyanoe 

of  Proprietors,  and  they  are  hereby  or  lend  such  money,  or  his  or  their 

empowered  from  time  to  time,  by  trustee   or    trustees,   as  a   security 

virtue    of    an    oitier  made  at    any  for  the  money  so  to  be  borrowed, 

general  assembly  or  meeting  of  the  together  with  interest  for  the  same.'* 

said    Company    of    Proprietors,    to  And 

borrow  and  take  up,  at  legal  or  By  sect.  3.  **  That  all  persons  to 
less  interest,  any  simi  or  sums  of  whom  any  such  mortgages  or  assign- 
money  upon  the  credit  of  the  said  ments,  or  grants  of  annuity  as  afore- 
undertaking,  and  the  rates  and  said  shall  be  made,  or  who  shall  be 
duties  granted  and  made  payable  entitled  to  the  money  thereby  secured, 
by  the  said  Act;  and  by  writing  shall  be  creditors  on  the  said  rates 
under  their  common  seal  to  mortgage  or  duties  in  equal  degree  one  with 
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engagement  on  the  part  of  the  Company  to  make  the  payment       Pontet 
at  that  interval.     In  Boll.  Abr.  518,  2  Bac.  Abr.  Covenant,  389,  thb  Basing- 

6  Yin.  Abr.  378,  it  is  laid  down  :  **  If  there  are  articles  of  agree-  stokeCanal 

®  Company. 

ment  between  A.  and  B.  by  which  it  is  agreed,  upon  a  marriage 

intended  between  A.  and  C,  that  all  the  stock  of  C.  shall  remain 

in  the  hands  of  B.  till  A.  shall  make  a  certain  jointure  to  C,  ipso 

B.  annuatim  solvendo   to  A.    interesse  proinde  secundum   ratam 

8/.  per  centum  &c.  if  B.  does  not  pay  the  said  interest,  an  action 

of  covenant  lies  against  him  upon  those  words ;  because  every 

agreement  by  deed  is  a  covenant ;  otherwise  A.  could  not  have 

any  remedy  for  his  money.'* 

TiNDAL,  Ch.  J.  : 

If  the  declaration  had  been  demurred  to,  we  must  have 
imported  into  it  these  Acts  of  Parliament  which  are  declared 
public,  and  we  should  then  have  seen  that  this  Company  has  no 
authority  to  borrow  money  except  on  the  credit  of  the  under- 
taking and  the  rates  or  duties.  The  third  clause  of  the  Act 
provides  that  ''all  persons  to  whom  any  such  mortgages,  or 
assignments,  or  grants  of  annuity  as  aforesaid  shall  be  made, 
or  who  shall  be  entitled  to  the  money  thereby  secured,  shall  be 
creditors  on  the  said  rates  or  duties  in  equal  degree  one  with 
another,  and  no  preference  shall  be  given  to  any  such  creditors 
in  respect  to  the  priority  of  advancing  their  money,  or  the  dates  of 
their  securities ;  and  that  the  interest  of  the  money  to  be  borrowed, 
and  the  annuities  to  be  granted  as  aforesaid,  shall  from  time  to 
time  be  paid  half  yearly  to  the  several  persons  entitled  thereto, 
in  preference  to  any  interest  or  dividends  due  or  payable  by 
the  said  Company  of  Proprietors  by  virtue  of  the  said  recited 
Act:  "  ^that  means,  that  it  shall  be  paid  out  of  the  rates  or  [  *488  ] 
duties.  For  the  last  half  century  there  have  been  Canal  Acts 
out  of  number,  but  nobody  ever  heard  of  an  action  against  the 

another ;    and  no    preference    shall  shall  from  time  to  time  be  paid  half 

be  given  to  any  such  creditors  in  yearly  to  the  several  persons  entitle 

respect  to  the  priority  of  advancing  thereto,  in  preference  to  any  interest 

their  money  or  the  dates  of  their  or  dividends  due  or  payable  by  the 

securities ;  and  that  the  interest  of  said    Company  of    Proprietors,    by 

the  money  to  be  borrowed,  and  the  virtue  of  the  said  recited  Act." 
annuities  to  be  granted  as  aforesaid, 
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PoNTBT  proprietors  for  the  interest  of  money  advanced  on  the  credit  of  the 
The  Basing-  undertaking.  It  would  be  the  ruin  of  undertakings  of  this  sort 
^^CoMP^V^  if  the  proprietors  were  to  be  personally  liable.  Therefore  when 
it  is  enacted  *'  that  it  shall  be  lawful  for  the  said  Company  of 
Proprietors,  and  they  are  hereby  empowered  from  time  to  time, 
by  virtue  of  an  order  made  at  any  general  assembly,  or  meeting 
of  the  said  Company  of  Proprietors,  to  borrow  and  take  up,  at 
legal  or  less  interest,  any  sum  or  sums  of  money  upon  the  credit 
of  the  said  undertaking  and  the  rates  or  duties  granted  and  made 
payable  by  the  said  Act,  and  by  writing  under  their  common  seal 
to  mortgage  or  assign  over  the  said  undertaking,  and  the  said 
rates  or  duties  to  the  person  or  persons  who  shall  advance  or  lend 
such  money,  or  his  or  their  trustee  or  trustees,  as  a  security  for 
the  money  so  to  be  borrowed,  together  with  interest  for  the  same,'* 
the  terms  of  this  contract  are  satisfied  by  giving  the  lenders  of 
money  a  security  on  the  undertaking,  without  allowing  them  to 
sue  the  corporation.  Their  remedy  would  be  by  entering  on  the 
property  of  the  Company. 

Vaughan,  J. : 

I  am  of  the  same  opinion.  The  third  section  by  enacting  that 
all  the  creditors  shall  have  an  equal  claim  to  the  property  and 
dues  of  the  Company,  imports  that  the  Company  was  not  to  be 
subject  to  actions  of  this  kind. 

Jiulgment  for  the  defendanU  (l). 

(1)  Pakk,  J.  watf  absent  on  account  of  illncBs. 
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VAUGIIAN  V.  MENLOVE  (1).  1837. 

(3  Bing.  X.  C.  468—477  ;  S.  C.  4  Scott,  244  ;  3  Hodgos,  ol  ;  6  L.  J.  (N.  S.)        •^«»^3- 
C.  P.  92  ;  1  Jur.  215 ;  S.  C.  at  Nisi  Prius,  7  Car.  &  P.  525.)  r  ^gg  -. 

An  action  lies  against  a  party  for  so  negligently  constructing  a  hay- 
rick on  the  extremity  of  his  land,  that  in  consequence  of  its  spontaneous 
ignition,  his  neighbour's  house  is  burnt  down. 

In  questions  of  negligence  or  no  negligence,  the  caution  that  a 
prudent  man  would  have  observed  is  the  proper  measure  of  the  defen- 
dant's duty.  It  is  not  enough  to  say  that  he  acted  to  the  best  of  his 
own  judgment. 

The  declaration  stated,  that  before  and  at  the  time  of  the 
grievance  and  injury,  hereinafter  mentioned,  certain  premises, 
to  wit,  two  cottages  with  the  appurtenances  situate  in  the  county 
of  Salop,  were  respectively  in  ihe  respective  possessions  and 
occupations  of  certain  persons  as  tenants  thereof  to  the  plaintiff, 
to  wit,  one  thereof  in  the  possession  and  occupation  of  one 
Thomas  Euscoe  as  tenant  thereof  to  the  plaintiff,  the  reversion 
of  and  in  the  same  with  the  appurtenances  then  belonging  to 
the  plaintiff,  and  the  other  thereof  in  the  possession  and  occupa- 
tion of  one  Thomas  Bickley  as  tenant  thereof  to  the  plaintiff, 
the  reversion  of  and  in  the  same  with  the  appurtenances  then 
belonging  to  the  plaintiff:  that  the  defendant  was  then  possessed 
of  a  certain  close  near  to  the  said  cottages,  and  of  certain  build- 
ings of  wood  and  thatch,  also  near  to  the  said  cottages ;  and  that 
the  defendant  was  then  also  possessed  of  a  certain  rick  or  stack 
of  hay  before  then  heaped,  stacked,  or  put  together,  and  then 
standing,  and  being  in  and  upon  the  said  close  of  the  defendant. 
That  on  the  1st  of  August,  1835,  while  the  said  cottages  so  were 
in  the  occupation  of  the  said  tenants,  and  while  the  reversion 
thereof  respectively  so  belonged  to  the  plaintiff  as  aforesaid,  the 
said  rick  or  stack  of  hay  of  the  defendant  was  liable  and  likely 
to  ignite,  take  fire,  and  break  out  into  a  flame,  and  there  had 
appeared,  and  were  just  grounds  to  apprehend  and  believe  that 
the  same  would  ignite,  take  fire,  and  break  out  into  a  flame ; 

(1)  Among  cases  illustrating  the  r.  Idle  District  Con ucil  IIS9&]  1  Q.  B. 

modem     developments    of    respon-  335.  65   L.   J.    Q.    B.    363,    C.   A. ; 

sibility  in  moi*e  or  less  similar  cir-  Petnu/  v.  WimhltdUm   Urban  Council, 

cumstances,  the  reader  may  refer  to  '98.  2  Q.  B.  212,  67  L.  J.  Q.  B.  754; 

WhiUley  V.  Peprer  (1877)  2'q.  B.  D.  affd.  [1899]  2  a  B.  72,  C.  A.— B.  C. 
276,  46  L.  J.  Q.  B.  436 ;  Hardaker 
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Vauohan  and  by  reason  of  such  liability,  and  of  the  state  and  condition  of 
MsKLovE.  ^^6  s^id  ^^^^  0^  stack  of  hay,  the  same  then  was  and  continued 
dangerous  to  the  said  cottages ;  of  which  said  several  premises 
[  •46y  ]  *the  defendant  then  had  notice  :  yet  the  defendant  well  knowing 
the  premises,  but  not  regarding  his  duty  in  that  behalf,  on  &c., 
and  from  thence  until  and  upon  a  certain  day,  to  wit,  on  <tc. 
wrongfully,  negligently,  and  improperly,  kept  and  continued  the 
said  rick  or  stack  of  hay,  so  likely  and  liable  to  ignite  and  take 
fire,  and  in  a  state  and  condition  dangerous  to  the  said  cottages, 
although  he  could,  and  might,  and  ought  to  have  removed  and 
altered  the  same,  so  as  to  prevent  the  same  from  being  and 
continuing  so  dangerous  as  aforesaid;  and  by  reason  thereof 
the  said  cottages  for  a  long  time,  to  wit,  during  all  the  time 
aforesaid,  were  in  great  danger  of  being  consumed  by  fire.  That 
by  reason  of  the  premises,  and  of  the  carelessness,  negligence, 
and  improper  conduct  of  the  defendant,  in  so  keeping  and 
continuing  the  said  rick  or  stack,  in  a  state  or  condition  so 
dangerous  as  aforesaid,  and  so  liable  and  likely  to  ignite  and 
take  fire  and  break  out  into  fiame,  on  &c.,  and  while  the  said 
cottages  so  were  occupied  as  aforesaid,  and  the  reversion  thereof 
respectively  so  belonged  to  the  plaintiff,  the  said  rick  or  stack  of 
hay  of  the  defendant,  standing  in  the  close  of  the  defendant, 
and  near  the  said  cottages,  did  ignite,  take  fire,  and  break  out 
into  flame,  and  by  fire  and  flame  thence  issuing  and  arising,  the 
said  buildings  of  the  defendant  so  being  of  wood  and  thatch  as 
aforesaid,  and  so  being  near  to  the  said  rick  or  stack  as  afore- 
said, were  set  on  fire;  and  thereby  and  by  reason  of  the 
carelessness,  negligence,  and  improper  conduct  of  the  defendant, 
in  so  keeping  and  continuing  the  said  rick  or  stack  in  such 
condition  as  aforesaid,  fire  and  flame  so  occasioned  as  aforesaid 
by  the  igniting  and  breaking  out  into  flame,  of  the  said  rick  or 
stack,  was  thereupon  then  communicated  unto  the  said  cottages 
in  which  the  plaintiff  was  interested  as  aforesaid,  which  were 
thereby  then  respectively  set  on  fire,  and  then,  to  wit  on  &c.,  by 
[  ♦470  ]  reason  of  such  *carelessnes8,  negligence,  and  improper  conduct 
of  the  defendant  in  so  continuing  the  said  rick  or  stack  in  such 
a  dangerous  condition  as  aforesaid,  in  manner  aforesaid,  were 
consumed,  damaged,  and  wholly  destroyed,  the  cottages  being 
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of  great  value,  to  wit,  the  value  of  500Z.     And  by  means  of  the     Vauqhan 
premises,  the  plaintiff  was  greatly  and  permanently  injured  in     mevlovb. 
his  said  reversionary  estate  and  interest  of  and  in  each  of  them  : 
to  the  plaintiff's  damage  of  500Z. 

The  defendant  pleaded,  first,  not  guilty.  Secondly,  that  the 
said  rick  or  stack  of  hay  was  not  likely  to  ignite,  take  fire,  and 
break  out  into  flame;  nor  was  the  same  by  reason  of  such 
liability,  and  of  the  state  or  condition  of  the  said  rick  and  stack 
of  hay,  dangerous  to  the  said  cottages ;  nor  had  the  defendant 
notice  of  the  said  premises,  in  manner  and  form  as  the  plaintiff 
had  in  and  by  his  declaration  in  that  behalf  alleged.  Thirdly, 
that  the  defendant  did  not,  well  knowing  the  premises  in  the 
declaration  in  that  behalf  mentioned,  wrongfully-,  negligently,  or 
improperly,  keep  or  continue  the  said  rick  or  stack  of  hay,  in  a 
state  and  condition  dangerous  to  the  said  cottages.  Fourthly, 
that  the  said  rick  or  stack  of  hay,  did  not  by  reason  of  the 
carelessness,  negligence  and  improper  conduct  of  the  defendant 
in  that  behalf,  ignite,  take  fire,  and  break,  out  into  fiame.  And 
fifthly,  that  the  said  cottages  were  not  consumed,  damaged,  and 
destroyed  by  reason  of  the  carelessness,  negligence,  and  improper 
conduct  of  the  defendant. 

At  the  trial  it  appeared  that  the  rick  in  question  had  been 
made  by  the  defendant  near  the  boundary  of  his  own  premises  ; 
that  the  hay  was  in  such  a  state  when  put  together,  as  to  give 
rise  to  discussions  on  the  probability  of  fire  :  that  though  there 
were  conflicting  opinions  on  the  subject,  yet  during  a  period  of 
five  weeks,  the  defendant  was  repeatedly  warned  of  his  *peril ;  [  •^Ti  ] 
that  his  stock  was  insured ;  and  that  upon  one  occasion,  being 
advised  to  take  the  rick  down  to  avoid  all  danger,  he  said  '*  he 
would  chance  it.'*  He  made  an  aperture  or  chimney  through 
the  rick ;  but  in  spite,  or  perhaps  in  consequence  of  this 
precaution,  the  rick  at  length  burst  into  flames  from  the 
spontaneous  heating  of  its  materials ;  the  flames  communicated 
to  the  defendant's  barn  and  stables,  and  thence  to  the  plaintiff's 
cottages,  which  were  entirely  destroyed. 

Patteson,  J.  before  whom  the  cause  was  tried,  told  the  jury 
that  the  question  for  them  to  consider,  was,  whether  the  tire 
had  been  occasioned  by  gross  negligence  on  the  part  of  the 
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vaughan     defendant  ;  adding,  that  he  was  bound  to  proceed  with  such 
Menlovk.     reasonable  caution   as   a  prudent  man   would   have  exercised 
under  such  circumstances. 

A  verdict  having  been  found  for  the  plaintiff,  a  rule  nisi  for  a 
new  trial  was  obtained,  on  the  ground  that  the  jury  should  have 
been  directed  to  consider,  not,  whether  the  defendant  had  been 
guilty  of  gross  negligence  with  reference  to  the  standard  of 
ordinary  prudence,  a  standard  too  uncertain  to  afford  any 
criterion ;  but  whether  he  had  acted  bond  fide  to  the  best  of  his 
judgment;  if  he  had,  he  ought  not  to  be  responsible  for  the 
misfortune  of  not  possessing  the  highest  order  of  intelligence. 
The  action  under  such  circumstances,  was  of  the  first  impression. 

Talfourd,  Serjt.  and  Whatcley,  shewed  cause : 

The  pleas  having  expressly  raised  issues  on  the  negligence  of 
the  defendant,  the  learned  Judge  could  not  do  otherwise  than 
leave  that  question  to  the  jury.  The  declaration  alleges  that 
the  defendant  knew  of  the  dangerous  state  of  the  rick,  and  yet 
negligently  and  improperly  allowed  it  to  stand.  The  plea  of 
not  guilty,  therefore,  puts  in  issue  the  scienter,  it  being  of  the 
[  •472  ]  substance  *of  the  issue  :  Thomas  v.  Morgan  (i).  And  the  action, 
though  new  in  specie,  is  founded  on  a  principle  fully  established, 
that  a  man  must  so  use  his  own  property  as  not  to  injure  that 
of  others.  On  the  same  circuit  a  defendant  was  sued  a  few 
years  ago,  for  burning  weeds  so  near  the  extremity  of  his  own 
land  as  to  set  fire  to  and  destroy  his  neighbours*  wood.  The 
plaintiff  recovered  damages,  and  no  motion  was  made  to  set 
aside  the  verdict.  Then,  there  were  no  means  of  estimating  the 
defendant's  negligence,  except  by  taking  as  a  standard,  the 
conduct  of  a  man  of  ordinary  prudence :  that  has  been  the  rule 
always  laid  down,  and  there  is  no  other  that  would  not  be  open 
to  much  greater  uncertainties. 

R.  V.  Richards,  in  support  of  the  rule : 

First,  there  was  no  duty  imposed  on  the  defendant,  as  there 
is  on  carriers  or  other  bailees,  under  an  implied  contract,  to  be 
responsible  for  the  exercise  of  any  given  degree  of  prudence  : 

(1)  41  R.  K.  782  (2  C.  M.  &  K.  496). 
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the  defendant  had  a  right  to  place  his  stack  as  near  to  the  Vauqhan 
extremity  of  his  own  land  as  he  pleased  :  JVi/att  v.  Harrison  (i) :  ^rENLovE. 
under  that  right,  and  subject  to  no  contract,  he  can  only  be 
called  on  to  act  hondjide  to  the  best  of  his  judgment :  if  he  has 
done  that,  it  is  a  contradiction  in  terms,  to  inquire  whether  or 
not  he  has  been  guilty  of  gross  negligence.  At  all  events  what 
would  have  been  gross  negligence  ought  to  be  estimated  by  the 
faculties  of  the  individual,  and  not  by  those  of  other  men.  The 
measure  of  prudence  varies  so  with  the  varying  faculties  of  men, 
that  it  is  impossible  to  say  what  is  gross  negligence  with 
reference  to  the  standard  of  what  is  called  ordinary  prudence. 
In  Crook  v.  Jadis  (2),  Patteson,  J.  says,  "  I  never  could  under- 
stand *what  is  meant  by  parties  taking  a  bill  under  circumstances  L  **7b  ] 
which  ought  to  have  excited  the  suspicion  of  a  prudent  man  :  *' 
and  Taunton,  J.,  **  I  cannot  estimate  the  degree  of  care  which  a 
prudent  man  should  take." 

In  Foster  v.  Pearson  too  (3),  it  appears  that  the  rule  which 
called  on  persons  taking  negotiable  instruments  to  act  with  the 
circumspection  of  a  prudent  man,  has  at  length  been  abandoned. 
There,  the  Judge  left  it  to  the  jury  to  say  whether  the  holder  of 
bills  took  them  with  due  care  and  caution  and  in  the  ordinary 
course  of  business;  and  upon  a  motion  to  set  aside  a  verdict 
for  the  plaintiff,  the  Court  said :  "  Of  the  mode  in  which  the 
question  was  left,  the  defendant  has  certainly  no  right  to  com- 
plain ;  but,  if  the  verdict  had  been  in  his  favour,  it  would  have 
become  necessary  to  consider  whether  the  learned  Judge  was 
correct  in  adopting  the  rule  first  laid  down  by  the  Court  of 
Common  Pleas,  in  the  case  of  Snow  v.  Peacock  (4),  and  which 
was  founded  upon  the  dicta^  rather  than  the  decision,  of  the  Judges 
of  the  King's  Bench  in  the  case  of  Gill  v.  Ctibitt  (5) ;  more 
especially  since  the  opinion  of  the  latter  Court  has  been  so 
strongly  intimated  in  the  late  cases  of  Crook  v.  Jadis  (2)  and 
Backhouse  v.  Harrison  (6).  The  rule  of  law  was  long  considered 
as  being  firmly  established,  that  the  holder  of  bills  of  exchange 

(1)  37  R.  R.  566  (3  B.  &  Ad.  871).  (5)  3  B.  &  C.  466;  5  D.  &  R.  324 

(2)  5  B.  &  Ad.  909,  910.  [oven-ulod :    see  Bank  of  Bengal  v. 

(3)  40  R.  R.  744  (1    C.  M.   &  R.       Fu(/an  (1849)  7  Moo.  P.  C.  61]. 
849,  855).  (6)  5  B.  &  Ad.   1098;  3  N.  &  M. 

(4)  3  Bing.  406  ;  11  Moore,  286.  188. 
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Vaughan  indorsed  in  blank  or  other  negotiable  securities  transferable  by 
Mknlove.  delivery,  could  give  a  title  which  be  himself  did  not  possess  to  a 
bond  fide  holder  for  value  ;  and  it  may  well  be  questioned  whether 
it  has  been  wisely  departed  from  in  the  case  to  which  reference 
has  been  made,  and  other  subsequent  cases  in  which  care  and 
caution  in  the  taker  of  such  securities  has  been  treated  as 
essential  to  the  validity  of  his  title,  besides,  and  independently 
of,  honesty  of  purpose/* 

[  474  J  TiNDAL,  Ch.  J.  I 

I  agree  that  this  is  a  case  prinue  impressionis ;  but  I  feel  no 
difficulty  in  applying  to  it  the  principles  of  law  as  laid  down 
in  other  cases  of  a  similar  kind.  Undoubtedly  this  is  not  a  case 
of  contract,  such  as  a  bailment  or  the  like  where  the  bailee  is 
responsible  in  consequence  of  the  remuneration  he  is  to  receive  ; 
but  there  is  a  rule  of  law  which  says  you  must  so  enjoy  your  own 
property  as  not  to  injure  that  of  another  ;  and  according  to  that 
rule  the  defendant  is  liable  for  the  consequence  of  his  own 
neglect:  and  though  the  defendant  did  not  himself  light  the 
fire,  yet  mediately,  he  is  as  much  the  cause  of  it  as  if  he  had 
himself  put  a  candle  to  the  rick ;  for  it  is  well  known  that  hay 
will  ferment  and  take  fire  if  it  be  not  carefully  stacked.  It 
has  been  decided  that  if  an  occupier  burns  weeds  so  near  the 
boundary  of  his  own  land  that  damage  ensues  to  the  property  of 
his  neighbour,  he  is  liable  to  an  action  for  the  amount  of  injury 
done,  unless  the  accident  were  occasioned  by  a  sudden  blast  which 
he  could  not  foresee  :  Turben-ill  v.  Stamp  (i).  But  put  the  case  of 
a  chemist  making  experiments  with  ingredients,  singly  innocent, 
but  when  combined,  liable  to  ignite  ;  if  he  leaves  them  together, 
and  injury  is  thereby  occasioned  to  the  property  of  his  neighbour, 
can  any  one  doubt  that  an  action  on  the  case  would  lie  ? 

It  is  contended,  however,  that  the  learned  Judge  was  wrong  in 
leaving  this  to  the  jury  as  a  case  of  gross  negligence,  and  that 
the  question  of  negligence  was  so  mixed  up  with  reference  to 
what  would  be  the  conduct  of  a  man  of  ordinary  prudence 
that  the  jury  might  have  thought  the  latter  the  rule  by  which 
they  were  to  decide ;  that  such  a  rule  would  be  too  uncertain  to 

(1)  1  Salk.  13. 
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act  upon  ;  and  that  the  question  ought  to  have  been  whether  the     Vaughan 

defendant  had  acted  honestly  and  bond  fide  to  the  best  of  his     mknlove. 

own  judgment.     That,  *however,  would  leave  so  vague  a  line       [  *476  ] 

as  to  a£ford  no  rule  at  all,  the  degree  of  judgment  belonging  to 

each  individual  being  infinitely  various  :  and  though  it  has  been 

urged  that  the  care  which  a  prudent  man  would  take,  is  not 

an  intelligible  proposition  as  a  rule  of  law,  yet  such  has  always 

been  the  rule  adopted  in  cases  of  bailment,  as  laid  down  in 

Coggs  V.  Bernard  (i).     Though  in  some  cases  a  greater  degree 

of  care  is  exacted  than  in  others,  yet  in  "the  second  sort  of 

bailment,  viz.,  commodatufn  or  lending  gratis,  the  borrower  is 

bound  to  the  strictest  care  and  diligence  to  keep  the  goods  so  as 

to  restore  them  back  again  to  the  lender ;  because  the  bailee  has 

a  benefit  by  the  use  of  them,  so  as  if  the  bailee  be  guilty  of  the 

least  neglect  he  will  be  answerable ;  as  if  a  man  should  lend 

another  a  horse  to  go  westward,  or  for  a  month ;  if  the  bailee 

put  this  horse  in  his  stable,  and  he  were  stolen  from  thence, 

the  bailee  shall  not  be  answerable  for  him :    but  if  he  or  his 

servant  leave  the  house  or  stable  doors  open,  and  the  thieves 

take  the  opportunity  of  that,  and  steal  the  horse,  he  will  be 

chargeable,  because  the  neglect  gave  the  thieves  the  occasion 

to  steal  the  horse.''      The  care  taken  by  a  prudent  man  has 

always  been  the  rule  laid  down ;  and  as  to  the  supposed  diflBculty 

of  applying  it,  a  jury  has  always  been  able  to  say,  whether, 

taking  that  rule  as  their  guide,  there  has  been  negligence  on  the 

occasion  in  question. 

Instead,  therefore,  of  saying  that  the  liability  for  negligence 
should  be  co-extensive  with  the  judgment  of  each  individual, 
which  would  be  as  variable  as  the  length  of  the  foot  of  each 
individual,  we  ought  rather  to  adhere  to  the  rule  which  requires 
in  all  cases  a  regard  to  caution  such  as  a  man  of  ordinary 
prudence  would  observe.  *That  was  in  substance  the  criterion  [  •476  ] 
presented  to  the  jury  in  this  case,  and  therefore  the  present  rule 
must  be  discharged. 

Park,  J. : 

I  entirely  concur   in   what  has   fallen  from  his   Lordship. 
(1)  2  Ld.  Ray.  909. 
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Vaughan  Although  the  facts  in  this  case  are  new  in  specie,  they  fall 
Menlovb,  within  a  principle  long  established,  that  a  man  must  so  use 
his  own  property  as  not  to  injure  that  of  others.  In  Turhervill 
V.  Stamp  (i),  which  was  '*  an  action  on  the  case  upon  the  custom 
of  the  realm,  quare  negligenter  custodivit  ignem  suum  in  clause 
suo,  ita  quod  per  flammas  blada  Quer.  in  quodam  clauso  ipsius 
Quer.  combusta  fuerunt ;  after  verdict  pro  Quer.  it  was  objected 
that  the  custom  extended  only  to  fire  in  his  house,  or  curtilage 
(like  goods  of  guests)  which  were  in  his  power :  Aon  cdloc.  For 
the  fire  in  his  field  was  his  fire  as  well  as  that  in  his  house ; 
he  made  it,  and  must  see  that  it  did  no  harm,  and  must  answer 
the  damage  if  it  did.  Every  man  must  use  his  own  so  as  not  to 
hurt  another :  but  if  a  sudden  storm  had  risen  which  he  could 
not  stop,  it  was  matter  of  evidence,  and  he  should  have  shewn  it. 
And  Holt,  and  Rokesby,  and  Eyre  were  against  the  opinion  of 
TuRTON,  who  went  upon  the  difi^erence  between  fire  in  a  house 
which  was  in  a  man's  custody  and  power,  and  fire  in  a  field 
which  was  not  properly  so ;  and  that  it  would  discourage 
husbandry,  it  being  usual  for  farmers  to  burn  stubble,  &c. 
But  the  plain tiflF  had  judgment  according  to  the  opinion  of  the 
other  three."  That  case,  in  its  principles,  applies  closely  to 
the  present. 

As  to  the  direction  of  the  learned  Judge,  it  was  perfectly 
correct.  Under  the  circumstances  of  the  case  it  was  proper 
to  leave  it  to  the  jury  whether  with  reference  to  the  caution 
[  ♦477  ]  which  would  have  been  observed  by  *a  man  of  ordinary  prudence, 
the  defendant  had  not  been  guilty  of  gross  negligence.  After  he 
had  been  warned  repeatedly  during  five  weeks  as  to  the  conse- 
quences likely  to  happen,  there  is  no  colour  for  altering  the 
verdict,  unless  it  were  to  increase  the  damages. 

Gaselee,  J.  concurred  in  discharging  the  rule. 

Vaughan,  J.  : 

The  principle  on  which  this  action  proceeds  is  by  no  means 
new.  It  has  been  urged  that  the  defendant  in  such  a  case  takes 
no  duty  on  himself ;  but  I  do  not  agree  in  that  position :  every 

(1)  1  Salk.  13. 
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one  takes  upon  himself  the  duty  of  so  dealing  with  his  own  vauohan 
property  as  not  to  injure  the  property  of  others.  It  was,  if  any  mknlovb. 
thing,  too  favourable  to  the  defendant  to  leave  it  to  the  jury 
whether  he  had  been  guilty  of  gross  negligence;  for  when  the 
defendant  upon  being  warned  as  to  the  consequences  likely  to 
ensue  from  the  condition  of  the  rick,  said,  **he  would  chance  it,'* 
it  was  manifest  he  adverted  to  his  interest  in  the  insurance  office. 
The  conduct  of  a  prudent  man  has  always  been  the  criterion  for 
the  jury  in  such  cases :  but  it  is  by  no  means  confined  to  them. 
In  insurance  cases,  where  a  captain  has  sold  his  vessel  after 
damage  too  extensive  for  repairs,  the  question  has  always  been, 
whether  he  has  pursued  the  course  which  a  prudent  man  would 
have  pursued  under  the  same  circumstances.  Here,  there  was 
not  a  single  witness  whose  testimony  did  not  go  to  establish 
gross  negligence  in  the  defendant.  He  had  repeated  warnings 
of  what  was  likely  to  occur,  and  the  whole  calamity  was 
occasioned  by  his  procrastination. 

Ride  discharged. 


WILLIAM     EICHARDS     and     PEGGY     his     Wife,        i8,s7. 
Executrix    of    Peggy    Manley,    Deceased,    v.    J.        !!!L  * 
M.     BROWNE,     Executor    of    Dennis     Withers       ^^^^'^ 
Wade,    Deceased,    Executrix    of    W.    B.    Wade, 
Deceased. 

(3  Bing.  N.  C.  493—500 ;  S.  C.  4  Scott,  262 ;  3  Hodges,  27 ;  6  L.  J.  (N.  S.) 

C.  P.  95.) 

The  attorney  of  a  creditor  of  testator  wrote  as  follows  to  the  attorney 
of  his  executrix : 

**  My  clients  do  not  claim  from  W.  payment  of  this  money  as  execu- 
trix of  W.  B.  W.,  but  they  claim  from  her  individually,  she  having 
become  liable,  by  payment  of  interest  from  time  to  time,  to  this  debt : " 

Held  to  be  no  waiver  of  the  creditor's  right  to  sue  W.  as  executrix, 
nor  any  excuse  to  her  for  discharging  legacies  before  debts. 

2.  Where  an  executrix  has  a  life  estate  in  a  chattel  under  a  bequest, 
her  taking  possession  of  the  chattel  is  no  assent  to  a  further  bequest 
thereof  in  remainder. 

The  plaintiffs  declared  on  a  promissory  note,  bearing  date  the 
12th  of  April,  1816,  by  which  William  Barry  Wade,  deceased, 
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Richards     promised   to   pay  Peggy  Manley.  deceased,  lOOZ.,    with   lawful 
Browne,      interest  for   the   same :    also   on   an    account   stated    between 
Peggy  Manley,  deceased,  and  Dennis  Withers  Wade,  as  executrix 
of  W.  B.  Wade. 

The  defendant  pleaded,  first,  that  at  the  time  of  the  com- 
mencement of  this  suit,  and  ever  since,  he  had  had  no  goods 
or  chattels  of  W.  B.  W^ade,  deceased,  at  the  time  of  his  death, 
in  the  hands  of  the  defendant  as  executor  as  aforesaid,  or 
otherwise,  to  be  administered ;  and  also,  that  at  the  time  of 
the  commencement  of  the  suit,  and  ever  since,  he  had  had  no 
goods  or  chattels  of  the  said  D.  W.  Wade,  deceased,  at  the  time 
of  her  death,  in  the  hands  of  the  defendant  as  executor  as  afore- 
said, to  be  administered.  Secondly,  no  effects  of  the  said  W.  B. 
Wade.  Thirdly,  payment  of  several  specialty  debts  due  from 
D.  W.  Wade ;  and  allegation  of  others  outstanding.  And,  lastly, 
full  administration  of  all  the  effects  of  D.  W.  Wade,  deceased. 

The  plaintiffs  replied  to  the  first  and  last  pleas,  that,  at  the 
commencement  of  this  suit,  the  defendant  had  in  his  hands 
effects  of  W.  B.  Wade,  deceased,  at  the  time  of  his  death,  to 
be  administered. 
[  494  ]  At  the  trial  before  BoUand,  B.,  Taunton  Spring  Assizes,  1886, 

the  following  facts  were  proved  or  admitted  : 

The  plaintiff's  wife  was  executrix  of  Peggy  Manley,  deceased. 
The  plaintiffs  sued  on  a  promissory  note  for  lOOZ.,  given  by  W.  B. 
Wade  to  Peggy  Manley  in  1816,  the  interest  on  which  had  been 
regularly  paid  by  W.  B.  Wade  during  his  life,  and  by  D.  W.  Wade 
after  his  death,  up  to  the  year  1881.  W.  B.  Wade  died  in  1825, 
bequeathing  to  D.  W.  Wade  his  household  furniture  for  her  life ; 
and  after  her  death,  to  Sarah  Chappie. 

Dennis  Withers  Wade  died  in  1882,  leaving  defendant  her 
executor. 

In  July,  1831,  James  Waldron,  the  plaintiff's  then  attorney, 
wrote  to  the  defendant  and  his  brother,  on  the  subject  of  the 
promissory  note,  as  follows : 

^'  Richards  v.  Wade,  As  I  am  apprehensive  you  have  in  some 
measure  misunderstood  my  clients'  demand,  I  write  you  by^  return 
of  post.     My  clients  do  not  claim  from  Miss  Wade  payment  of 
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this  money  as  executrix  or  administratrix  of  W.  B.  Wade,  Esq. ;     Richards 
but  they  claim  from  Miss  Wade  individually,  Miss  Wade  having      brownb. 
become  liable,  from  payment  of  interest  from   time  to  time, 
to  this  debt.'' 

Waldron  was  not  called  as  a  witness ;  and  there  was  no 
evidence  of  his  authority  to  write  the  letter,  except  that  he  at 
that  time  acted  as  the  plaintififs'  attorney.  The  letter  was 
not  stamped ;  nor  was  there  any  evidence  of  payment  made 
in  consequence  thereof. 

The  plain tiflFs  had  previously,  in  May,  1831,  given  the  defen- 
dant and  his  partner,  who  were  the  attorneys  of  Miss  Wade,  the 
following  receipt  for  one  year's  interest  of  the  sum  claimed 
in  this  action  : 

**  1831,  May  24.  Received  of  Messrs.  R.  and  M.  Browne,  by 
payment  of  Mr.  James  Waldron,  the  sum  of  5L,  being  for  one 
year's  interest  of  lOOZ.  due  from  Miss  Dennis  Withers  Wade  to 
us  on  the  12th  of  April  last.*' 

Upon  the  death  of  W.  B.  Wade,  Miss  D.  W.  Wade  took  [496] 
possession  of  the  furniture  bequeathed  to  her  for  life;  and 
upon  her  death  S.  Chappie,  with  the  consent  of  the  defendant, 
took  possession  of  the  same  furniture.  The  plaintiffs  proved 
that  that  furniture  was  now  in  the  hands  of  S.  Chappie,  and 
that  it  was  worth  2002. 

A  verdict  was  thereupon  found  for  the  plaintiffs,  subject 
to  the  opinion  of  the  Court  on  a  special  case,  stating  the 
above-mentioned  facts. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under 
the  foregoing  circumstances,  the  defendant  was  liable  to  pay  the 
promissory  note  on  which  the  plaintiffs  sued. 

Bere,  for  the  plaintiffs  : 

As  the  making  of  the  promissory  note  by  the  testator,  and  the 
sufficiency  of  assets,  are  undisputed  in  the  case,  the  defendant, 
as  executor  of  Miss  Wade,  is  liable  to  the  plaintiff,  unless  the 
letter  written  by  Waldron  operated  as  a  discharge.  Now,  if  the 
letter  had  been  written  to  Miss  Wade,  it  would  not  have  dis- 
charged her ;  and  her  executor  cannot  stand  in  a  better  position. 
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Richards  It  would  not  have  discharged  her,  because  it  is  unintelligible, 
Brownb.  ^^^  contains  no  consideration  for  such  discharge.  Miss  Wade,  by 
assenting  to  the  bequest  of  furniture  before  she  paid  the  testator's 
debts,  was  guilty  of  a  devastavit,  and  already  liable  to  the  plaintiffs 
as  executrix,  and  de  bonis  projrriis:  Williams's  Law  of  Executors, 
830.  There  was  no  motive,  therefore,  for  the  plaintiffs  releasing 
Miss  Wade's  executor  from  her  liability  as  executrix :  the  letter 
contains  no  consideration  for  such  release  ;  nor  is  there  any 
evidence  that  Miss  Wade  assented  to  the  substituted  liability. 
If,  however,  the  letter  can  be  taken  to  have  substituted  a  per- 
sonal for  a  representative  liability,  it  is  a  contract,  and  ought 
[  •^ae  ]  to  have  been  stamped  before  it  *wa8  received  in  evidence.  It 
may  be  contended  for  the  defendant  that  the  letter  amounted 
to  an  authority  to  the  defendant  to  assent  to  the  legacy  to 
Miss  Chappie ;  if  so,  it  ought  to  have  been  pleaded  as  such : 
it  is  no  evidence  to  shew  that  the  defendant  has  fully  adminis- 
tered the  testator's  effects,  or  that  he  has  no  assets  ;  but  only 
that  he  was  authorised  to  administer  in  an  irregular  order. 
The  defendant  ought  not  to  have  assented  to  the  legacy  within 
a  twelvemonth,  and  without  full  inquiry:  Davis  v,  Blacknell  (i), 
Chelsea  Waterworks  Company  v.  Coivper  (2). 

Erie,  for  the  defendant  : 

Waldron's  letter  was,  in  effect,  an  authority  to  the  defendant 
to  make  over  the  bequest  to  Miss  Chappie,  after  which  he  would 
not  have  been  justified  in  withholding  it.  If  Miss  Chappie  had 
sued  the  defendant  for  the  furniture  in  trover,  and  the  defendant 
had  pleaded  that  he  withheld  it  to  discharge  the  promissory  note 
due  to  the  plaintiffs,  Miss  Chappie,  upon  the  production  of 
Waldron's  letter,  must  have  obtained  a  verdict;  for  by  that 
letter  it  would  have  appeared  that  the  plaintiffs  had  renounced 
all  claim  on  the  assets  of  W.  B.  Wade.  As  against  the  plaintiffs, 
therefore,  the  defendant  is  entitled  to  say  that  he  has  fully 
administered,  and  that  he  has  no  effects  of  W.  B.  Wade. 
Waldron's  letter  was  evidence  to  support  the  pleas  of  Plene 
administravit  and  Nulla  bona,  and  no  other  plea  was  requisite. 

Then,  as  the  letter  was  a  mere  authority  to  warrant  the 
(1)  35  E.  R.  503  (9  Bing.  o).  (2)  1  Eep.  275. 
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defendant's  coarse  of  distribution,  and  not  a  contract,  no  con-     Richards 
sideration  was  necessary,  and  no  stamp :  whether  it  was  given      bbowki. 
advisedly,  or  unadvisedly,  it  was  the  act  of  the  plaintiffs  by  their 
attorney,  never  disputed  or  revoked;   and  it  would  be  great 
injustice,  that  the  plaintiffs,  *after  misleading  the  defendant,       [  •497  ] 
should  call  on  him  now  to  indemnify  them  against  the  con- 
sequences   of    their    own    error    or    laches.      In    Sky  ring    v. 
Greenicood{\),   the    defendants,   army    agents,   had    orders    in 
1816  to  stop  certain  allowances  to  officers;    they  continued, 
however,   to   give  Major   Skyring   credit   in    account   for   the 
allowances  till  1821 ;   when,  for  the  first  time,  they  apprized 
him   that    the    allowances    had    been    stopped    in    1816,   and 
refused  to  pay  him  the  money  they  had  so  allowed  in  account. 
They  were  held  liable,  however,  in   an  action  for  money  had 
and   received  to  Major  Skyring's  use;   and  Lord   Tbntbrden 
said,  ''  The  particular  fact,  in  this  case,  upon  which  my  judg- 
ment proceeds  is,  that  the  defendants  were  informed  in  1816 
that  the  Board  of  Ordnance  would  not  allow  those  payments 
to  persons  in  the  situation  of  Major  Skyring;  but  they  never 
communicated  to  him  that  fact  until  1821,  having  in  the  mean 
time  given  him  credit  for  these  allowances.     I  think  it  was  their 
duty  to  communicate  to  the  deceased  the  information  which  they 
had  received  from  the  Board  of  Ordnance :  but  they  forbore  to 
do  so ;  and  they  suffered  him  to  suppose,  during  all  the  inter- 
vening time,  that  he  was  entitled  to  the  increased  allowances. 
It  is  of  great  importance  to  any  man,  and  certainly  not  less  to 
military  men  than  others,  that  they  should  not  be  led  to  suppose 
that  their  annual  income  is  greater  than  it  really  is.     Every 
prudent  man   accommodates  his  mode  of  living  to  what  he 
supposes  to  be  his  income;    it  therefore  works  a  great  preju- 
dice to  any  man,  if,  after  having  had   credit  given   him  in 
account  for  certain  sums,  and  having  been  allowed  to  draw 
on  his  agent  on  the  faith  that  those  sums  belonged  to  him, 
he  may  be  called  upon  to  pay  them  back.     Here,  the  defendants 
have  not  merely  made  an  error  in  account,  but  they  have  been 
guilty  of  a  breach  of  duty,  by  not  communicating  *to  Major       [  •498  ] 
Skyring    the    instruction    they   received    from    the    Board    of 
(1)  28  B.  H.  264  (4  B.  &  C.  281). 

46—2 
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Richards     Ordnance    in    1816;     and    I    think,     therefore,    that    justice 
Browne,      requires  that  they  shall  not  be  permitted  to  recover  back,  or 
retain   by  way  of    set-oflF,   the  money   which    they  had    once 
allowed  him  in  account.*' 

In  that  case,  there  was  no  consideration  for  the  sums  allowed 
in  account  by  the  defendants  to  Major  Skyring ;  but  if  they  were 
not  permitted  to  retract  the  allowance  after  they  had  misled 
Major  Skyring  into  a  belief  that  he  was  entitled  to  receive  it, 
why  should  the  plaintiffs  here  be  permitted  to  retract  the 
allowance  of  the  bequest  of  Miss  Chappie,  to  which  they  have 
misled  the  defendant  by  the  letter  of  their  own  attorney? 
CheUea  JVaterworks  Company  v.  Cowper{i)f  Brooking  v.  Jen- 
ning8(2),  Harman  v.  Harman{3),  and  Daris  v.  Blackwell^  are 
all  authorities  to  shew  that  an  executor  cannot  be  sued  on 
a  devastavit  by  a  creditor,  who,  either  by  laches  or  consent' 
has  misled  the  executor  into  a  distribution  of  assets  out  of  the 
regular  course.  Here,  the  plaintiffs  were  guilty  of  gross  laches 
in  not  enforcing  payment  of  the  note  during  the  long  interval 
between  the  death  of  W.  B.  Wade,  in  1825,  and  of  his  executrix, 
in  1832. 

But,  secondl}',  no  assets  came  to  the  defendant's  hands ;  for 
Miss  Wade,  by  taking  possession  of  the  furniture  under  the 
bequest  to  her  for  life,  assented  to  the  residuary  bequest 
to  8.  Chappie;  insomuch  that,  after  Miss  Wade's  decease, 
8.  Chappie  might  have  sued  for  the  furniture  in  trover: 
for  an  assent  to  a  particular  estate  in  a  bequest,  is  an  assent 
to  the  bequest  as  to  those  in  remainder :  Doe  d.  Lord  Saye 
and  Sele  v.  Guy  (4),  Paramour  v.  Yardley(o)y  1  P.  Wms.  12. 
The  devastavit,  therefore,  if  any,  was  committed  by  Miss  Wade, 
and  not  by  the  defendant. 

[  499  ]  Bere,  in  reply  : 

As  to  the  last  ground  of  defence,  since  Miss  Wade  might  have 
taken  the  furniture,  and  have  held  it  rightfully,  in  her  capacity 
of  executrix,  till  the  amount  of  assets  should  have  shewn  whether 

(1)1  Esp.  275.  (4)  6  R.  R.  563  (3  East,  120). 

(2)  1  Mod.  174.  (5)  Plowd.  539. 

(3)  3  Mod.  115. 
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the  residuary  legatee  would  be  entitled ;  or  might  have  taken  it  Richards 
wrongfully,  as  legatee;  she  must  be  holden  to  have  taken  it  beownb. 
rightfully,  and  therefore  not  to  have  assented  to  the  bequest. 

With  respect  to  Waldron's  letter,  if  it  is  to  have  the  effect 
ascribed  to  it  by  the  defendant,  he  should  have  pleaded  that  he 
made  over  the  furniture  to  the  legatee,  without  notice  of  the  debt, 
and  have  relied  on  the  letter  as  proof  of  want  of  notice. 

TiNDAL,  Ch.  J. : 

The  defendant  has  set  up  two  objections  to  the  plaintiffs'  right 
to  recover:  first,  that  they  have  misled  the  defendant  in  his 
distribution  of  assets,  by  their  own  laches  and  the  letter  of  their 
attorney ;  in  consequence  of  which  the  defendant  has  been  led 
to  administer  the  assets  in  a  way  he  would  not  otherwise  have 
done :  secondly,  that  the  devastavit,  if  any,  was  committed  by 
the  executrix  of  W.  B.  Wade ;  and  that  the  defendant,  having 
no  assets,  is  not  liable. 

On  the  first  point,  I  admit,  that  if,  in  the  distribution  of  assets, 
a  creditor  does  mislead  an  executor,  either  by  laches  or  express 
authority,  so  as  thereby  to  induce  the  executor  to  pursue  a  course 
he  would  not  otherwise  have  pursued,  the  creditor  is  precluded 
from  complaining  of  an  insufficiency  of  assets  (i).  But  on  the 
facts  of  this  case,  I  think  the  defendant  is  not  within  the  reach 
of  that  principle;  for  Waldron's  letter,  although  on  the  particular 
occasion  it  makes  claim  on  Miss  Wade  because  she  had  recog- 
nised the  debt  by  payment  of  interest,  does  not  renounce  the 
right  to  claim  against  the  assets  of  her  testator,  and  contains 
nothing  incompatible  with  an  intention  to  resort  to  that  right 
if  the  claim  against  *Miss  Wade,  in  her  personal  capacity,  should  [  ^^oo  1 
be  unavailing.  The  construction  which  the  defendant  seeks  to 
put  on  the  letter  would  go  to  deprive  the  plaintiffs  of  any  remedy. 
If  they  sue  Miss  Wade  in  her  individual  capacity,  it  is  said  she 
has  left  no  assets ;  if  they  sue  her  in  her  representative  capacity, 
it  is  said  the  plaintiffs  have  abandoned  their  claim  by  authorising 

(1)  See  this  passage  of  the  judg-  and  by  Chitty,  J.  in  In  re  Birch, 

ment  cited    by  Bui^CKBUKN,    J.   in  Bof  v.  Birch  (1884)  27  Ch.  D.  622, 

Jewsbury  v.  Mummery  (1872)  L.  B.  627,  54  L.  J.  Ch.  119,  121.— R.  C. 
8  C.  P.  66,  62,  42  L.  J.  C.  P.  22,  24; 
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RICHABD6     the  payment  of  legacies  and  by  Inches.     I  think  the  letter  in 
Bbowkk.      question  amounts  to  no  such  authority ;  and  as  to  the  supposed 
laches,  it  is  answered  by  the  demand  and  receipt  of  interest  on 
the  debt  during  the  whole  period  of  Miss  Wade's  life. 

Upon  the  second  point,  it  does  not  appear  that  Miss  Wade  has 
been  guilty  of  any  devastavit ;  for,  though  an  assent  to  a  par- 
ticular estate  in  a  property  bequeathed  is  an  assent  to  the  estate 
in  remainder  also,  yet,  as  Miss  Wade  might  have  taken  the 
furniture  either  as  executrix  or  as  legatee,  and  as  there  is  no 
reason  for  presuming  she  took  it  on  the  bad  title  of  a  legatee 
while  debts  remained  unpaid,  when  she  might  have  taken  it  on 
a  good  one  as  executrix,  it  must  be  intended  that  she  held  it  as 
executrix.  The  second  point,  therefore,  fails  as  well  as  the  first; 
and  our  judgment  must  be  for  the  plaintiffs. 

Park,  J.  concurred. 

Vauohan,  J. : 

The  defendant  assented  to  Miss  Chappie's  taking  the  furniture 
immediately  on  the  decease  of  Miss  Wade  ;  there  was  therefore, 
according  to  all  the  cases,  a  very  precipitate  administration  of 
the  assets,  from  the  consequences  of  which  the  defendant  is  by 
no  means  released  by  the  contents  of  Waldron's  letter. 

Judgiiient  foi'  plaintiffs. 


1887.  SOUTH  V.  FINCH. 

Jan^.  (3  Bing.  N.  C.  506—507  ;  S.  C.  4  Scott,  293;  1  Jur.  167.) 

[  ^^  ]  An  agreement  for  the  sale  of  goods  and  goodwill  for  60/. :   Held,  to 

require  a  stamp. 

This  was  an  action  to  recover  money  due  under  the  following 
agreement :  ''  William  Finch  agrees  to  take  two  flies  of  John 
South  at  602. ;  51.  to  be  paid  down,  and  the  remainder  at  three 
months  ;  harness  and  goodwill  included." 

The  agreement  was  not  stamped  ;  and  it  appearing  at  the 
trial  that  the  plaintiff,  at  the  time  of  the  sale,  carried  on  the 
business  of  letting  out  flies  for  hii-e,  the  goodwill  of  which  busi- 
ness was  sold  as  well  as  the  flies,  it  was  objected  that,  without  a 
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stamp,  the  agreement  could  not  be  received  in  evidence,  the  South 
exception  in  the  Stamp  Act  (i)  applying  to  an  agreement  for  the  Fikch. 
sale  of  goods  only. 

A  verdict,  however,  was  taken  for  the  plaintiff,  with  leave  for 
the  defendant  to  move  to  enter  a  nonsuit  instead. 

Petersdorff  having  obtained  a  rule  nisi  accordingly,  [  ^^  ] 

Bushy  shewed  cause : 

This  was  an  agreement  for  the  sale  of  goods  only.  Goodwill 
has  no  meaning  in  law,  and  cannot  form  the  subject  of  a  legal 
transfer :  at  all  events,  to  render  the  agreement  subject  to  a 
stamp,  the  goodwill  ought  to  be  of  the  value  of  20Z.  Here,  it 
appears  that  the  flies  were  sold  for  60Z.,  and  the  goodwill  and 
harness  w^ere  thrown  into  the  bargain.  The  flies  were  the 
principal  object  of  transfer;  and  if  the  principal  object  did  not 
require  a  stamp,  it  will  not  be  rendered  necessary  by  collateral 
matters.  Thus  in  Marson  v.  Short  {2),  an  agreement  for  the 
sale  of  an  undivided  moiety  of  a  horse  was  held  an  agreement 
for  the  sale  of  goods  within  the  exception  of  the  Stamp  Act, 
notwithstanding  it  contained  a  collateral  stipulation  that  the 
horse  should  go  to  Newcastle  to  be  entered  for  the  handicap  and 
silver  cup. 

At  all  events,  it  lay  on  the  party  raising  the  objection  to 
support  it,  by  shewing  that  the  goodwill  was  worth  20Z. :  per 
Parke,  J.  in  Rex  v.  Enderhy  (3). 

TiNi'AL,  Ch.  J. : 

I  feel  great  difficulty,  but  am  unwilling  to  lay  down  a  rule  in 
a  case  where  so  small  an  amount  is  in  dispute.  But  suppose  a 
sale  of  brewing  apparatus  for  10,000Z.,  with  the  goodwill  of  the 
concern  ;  would  any  one  say  that  that  was  a  mere  sale  of  goods  ? 

The  case  stood  over  with  a  view  to  a  compromise ;  but  the 
parties  being  unable  to  agree, 

(1)  See     now    the     Stamp    Act,  Act  of   1815   (55  Geo.  111.  c.  134, 

1891,  54  &  55  Vict.  c.  39.  Schedule  since  repealed.— R.  C. 

«*  Agreement,"  Exemption  (3),  which  (2)  42  R.  R.  544  (2  Ring.  N.  C.  118). 

is  identical  with  the  exemption  in  the  (3)  2  R.  &  Ad.  205. 
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BouTM  The  Court  now  said  the  objection  must  prevail ;  but,  instead 

FiNOH.       of  acceding  to  the  application  for  a  nonsuit,  ordered  a  new  trial, 
to  give  the  plaintiff  the  opportunity  of  procuring  a  stamp. 

Rule  absolute  for  a  new  trial. 


WILKINSON  V.  HALL  and  Another  (l). 


1837. 
Jan,  30. 

(3  Bing.  N.  C.  508—534  ;  S.  C  4  Scott,  301 ;  3  Hodges,  56;  6  L.  J.  (N.  S.) 

[  508  ]  C.  P.  82.) 

An  allegation  that  defendant  held  premises  as  tenant  for  a  term  of 
years,  from  yeai*  to  year,  is  not  made  out  by  proof  that  he  held  by 
the  quarter. 

Plaintiff  mortgaged  laud  in  fee,  with  a  proviso  for  redemption  on 
payment  of  principal  in  June,  18'33 ;  but  it  was  agreed  that  the  mort- 
gagee should  not  call  in  the  principal  till  1840,  if  interest  were  regularly 
paid  in  the  mean  time ;  and  that  the  mortgagor  should  hold  the  premises 
and  take  the  rents,  issues,  and  profits  for  his  own  use,  till  default  should 
be  made  in  the  payment  of  principal  and  interest  as  aforesaid :  Held, 
that  this  opeiated  as  a  redemise  to  the  mortgagor  till  1840. 

This  was  an  action  of  debt  upon  the  statute  4  Geo.  IL  c.  28, 
s.  1,  brought  by  the  plaintiff,  who  claimed  as  one  of  two  tenants 
in  common  in  fee  of  a  wharf  and  warehouse,  called  Botolph 
Wharf,  or  Botolph  Quay,  in  the  city  of  London,  against  the 
defendants,  as  tenants  of  same  premises,  to  recover  double  the 
yearly  value  of  one  undivided  moiety  of  the  same  premises,  which 
it  was  alleged  the  defendants  had  wrongfully  held  over  after  the 
service  upon  them  of  notice  to  quit  and  demand  of  possession. 

[The  effect  of  the  pleadings  is    sufficiently   stated  in   the 
judgment.] 
[  613  ]  At  the  trial  before  Tindal,  Ch.  J.  at  the  London  adjourned 

sittings  after  Trinity  Term,  1835,  the  jury  found  the  single 
yearly  value  of  the  entire  premises  to  be  1,B41Z.,  which  finding 
as  to  the  value  was  to  be  binding  on  the  parties ;  in  oilier 
respects,  the  jury,  by  leave  of  the  learned  Judge  and  with 
the  consent  of  the  defendants,  found  a  verdict  pro  forma  for 
the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the 
following  case: 

(1)  Jhe  V.  Day  (1841)  2  Q.  B.  147,  103. 
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On  the  12th  of  June,  1832,  the  premises  in  question,  consisting    wilktnsok 
of  a  wharf  or  quay,  warehouses,  and  buildings,  called  Botolph        hall. 
Wharf  or  Botolph  Quay,  and  situate  between  London  Bridge  and       [  5i4  ] 
the  Tower  of  London,  then  belonging  to  his  Majesty,  and  being 
then  vested  in  the  Lords  Commissioners  of  his  Majesty's  Treasury, 
in  trust  for  his  Majesty,  or  in  the  secretary  for  the  time  being  to 
the  said  Commissioners,  for  the  use  and  service  of  his  Majesty's 
Customs,  the  defendants  entered  into  the  following  agreement : 

That  they  should  become  tenants  of  Botolph  Wharf  at  375/. 
a  quarter,  the  tenancy  to  commence  on  Thursday  the  14th  of 
June,  they  paying  a  quarter's  rent  on  that  day.  That  they 
should  give  security,  to  be  approved  of  by  the  Commissioners  of 
Customs,  to  pay  one  quarter's  rent  in  advance  as  long  as  they 
should  continue  tenants.  That  they  should  also  give  security 
to  account  for  and  pay  over  to  the  Commissioners  of  Customs, 
for  the  benefit  of  the  assignees,  such  sums  as  they  might  receive 
for  rent  for  goods  prior  to  the  14th  of  June,  immediately  upon 
being  required  so  to  do. 

The  above  agreement  was  signed  by  W.  J.  Hall,  as  agent  for 
and  on  behalf  of  the  defendants,  and  by  J.  G.  Walford,  as 
solicitor  for  the  Commissioners  of  Customs  and  agent  for  and 
on  behalf  of  their  secretary  for  the  time  being.  - 

On  the  13th  of  June,  1832,  the  defendants,  with  one  Lawrence 
Thompson  as  their  surety,  entered  into  a  bond  for  700Z.,  subject 
to  the  following  conditions  : 

Whereas  the  above  bounden  W\  Hall  and  T.  S.  Hall  have  this 
day  become  tenants  to  Charles  Andrew  Scovell,  Esq.,  Secretary 
to  the  Commissioners  of  Customs,  in  trust  for  his  Majesty,  of 
certain  premises  situate  in  Thames  Street,  called  and  known  by 
the  name  of  Botolph  Wharf,  at  the  rent  of  375Z.  a  quarter ;  and 
whereas,  the  said  W.  Hall  and  T.  S.  Hall  have  this  day  paid  to 
the  *Baid  C.  A.  Scovell,  in  trust  for  his  Majesty,  the  sum  of  375Z.  [  *°i^  ] 
for  the  first  quarter's  rent,  and  have  agreed  to  pay  the  said  sum 
of  375/,  on  or  before  the  first  day  of  every  quarter  during  which 
they  hold  the  said  premises ;  and  whereas  also  there  are  certain 
sums  due  and  payable  for  warehouse  rent  from  certain  parties 
in  respect  of  goods  bonded  and  warehoused  at  the  said  premises; 
now  the  condition  of  this  obligation  is  such,  that  if  the  said 
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wiLKiNfloH  W.  Hall  and  T.  8.  Hall  shall  well  and  truly  pay  to  the  said 
Hall.  C.  A.  Scovell  or  his  successors  the  said  sum  of  875Z.  on  or 
before  the  first  day  of  every  quarter  during  which  they  hold  the 
said  premises,  and  shall  at  all  times  well  and  truly  account  to 
the  said  G.  A.  Scovell  or  to  such  person  as  he  shall  appoint  for 
that  purpose,  for  all  sums  received  by  them  or  any  of  them,  due 
and  payable  on  account  of  warehouse  rent  as  aforesaid  ;  and 
shall  permit  and  suffer  the  said  G.  A.  Scovell,  or  any  person 
appointed  by  him,  to  inspect  all  books,  papers,  and  writings  in 
their  or  any  of  their  custody  relating  to  such  last-mentioned 
sums ;  then  this  obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  virtue. 

By  indentures  of  lease  and  release  bearing  date  the  2nd  and 
8rd  of  December,  1838,  the  premises  called  Botolph  Wharf  were 
conveyed  by  the  Lords  of  the  Treasury  and  the  Commissioners 
and  Secretary  of  the  Gustoms,  to  the  plaintiff  and  to  his  partner 
William  Stennett,  their  heirs  and  assigns,  to  the  uses  therein 
declared;  viz.,  as  to  one  moiety,  to  such  uses  and  upon  such 
trusts  as  the  plaintiff  should  by  deed  or  deeds  direct,  limit,  or 
appoint,  and  in  default  thereof,  or  if  incomplete,  to  the  use  of 
the  plaintiff  and  his  assigns  for  life,  remainder  to  one  J.  K. 
Kinsman,  his  executors,  administrators,  and  assigns  during  the 
life  of  the  plaintiff,  in  trust  for  the  plaintiff;  remainder  to  the 
use  of  the  plaintiff,  his  heirs  and  assigns,  for  ever.  Similar 
[  *516  ]  uses  were  limited  *and  declared  as  to  the  other  moiety  in  favour 
of  Yf.  Stennett. 

By  certain  indentures  of  lease,  appointment,  and  release, 
bearing  date  respectively  the  4th  and  5th  of  December,  1888,  the 
plaintiff  and  W.  Stennett  did,  in  consideration  of  18,000/.,  direct, 
limit,  and  appoint,  that  from  and  immediately  after  the  execu- 
tion thereof,  the  undivided  moiety  of  each  of  them  in  the  above 
mentioned  messuages  and  premises  should  remain  and  be  to  the 
use  of  Wynn  Ellis,  Esq.,  his  heirs  and  assigns,  for  ever ;  (sub- 
ject to  a  proviso  for  redemption  therein-after  contained  on 
payment  of  the  sum  of  18,000/.,  with  interest,  on  the  5th  of 
June  then  next).  It  was  by  the  same  indenture  further  pro- 
vided, declared,  and  agreed,  that  the  said  W.  Ellis  should  not  be 
entitled  to  call  in  the  principal  money  by  him  advanced  upon  the 
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said  mortgage  before  the  5th  of  December,  1840,  if  the  interest    wilkikbdn 
payable  by  the  mortgagors  in  respect  of  such  principal  money        hIll. 
was  in  the  meantime  regularly  paid  according  to  the  terms  of 
the  eaid  deed. 

In  the  said  deed  were  also  the  following  clauses  or  provisions  : 
That  if  the  said  sum  of  13,000/.,  or  the  interest  thereof,  or  any 
part  thereof  respectively,  should  not  be  paid  conformably  to  the 
aforesaid  provisos  or  agreements  for  payment  of  the  same,  and 
the  true  intent  and  meaning  of  that  indenture,  then  and  in  such 
case  it  should  and  might  be  lawful  for  the  said  W.  Ellis,  his 
heirs  and  assigns,  at  any  time  or  times  thereafter,  into  or  upon 
the  said  wharf,  quay,  and  hereditaments  thereby  appointed  and 
released,  or  intended  so  to  be,  to  enter,  and  the  same  from  time  to 
time  peaceably  and  quietly  to  have,  hold,  occupy,  possess  and 
enjoy,  and  receive  and  take  the  rents,  issues,  and  profits  thereof, 
without  any  let,  suit,  trouble,  denial,  interruption,  or  disturbance 
whatsoever  of  or  from  or  by  the  said  T.  Wilkinson  *and  W.  [  •617  ] 
Stennett  respectively,  or  their  respective  heirs  or  assigns,  or  any 
person  or  persons  whomsoever  having  or  lawfully  or  equitably 
claiming,  or  who  should  or  might  have  or  lawfully  or  equitably 
claim,  any  estate,  right,  title,  interest,  or  inheritance  in,  to,  or 
out  of  the  said  wharf  or  quay  and  hereditaments  thereby  appointed 
and  released,  or  intended  so  to  be,  or  any  part  or  parts  thereof : 
and  that,  free  and  clear,  &c. :  Provided  always,  and  it  was  thereby 
further  agreed  and  declared  between  and  by  the  parties  to  the 
said  indenture,  that  it  should  and  might  be  lawful  for  the  said 
T.  Wilkinson  and  W^  Stennett  respectively,  and  their  respective 
heirs  and  assigns,  peaceably  and  quietly  to  have,  hold,  occupy, 
possess,  and  enjoy  the  said  wharf  or  quay  and  hereditaments 
thereby  appointed  and  released,  or  intended  so  to  be,  with  their 
appurtenances,  and  to  receive  and  take  the  rents,  issues,  and 
profits  thereof,  and  of  every  part  thereof,  for  their  respective 
own  use,  until  default  should  be  made  in  payment  of  the  said 
sum  of  13,000/.,  or  the  interest  thereof,  or  any  part  thereof 
respectively,  contrary  to  the  aforesaid  provisos  or  agreements 
for  payment  of  the  same,  and  the  true  intent  and  meaning  of 
the  said  indenture,  without  any  let,  suit,  trouble,  interruption  or 
disturbance  whatsoever  of  or  from  or  by  the  said  W.  Ellis,  his 
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WiLKiNBON    heirs  or  assigns,  or  of  or  from  or  by  any  other  person  or  persons 
Hall.        whomsoever  lawfully  or  equitably  claiming  or  to  claim  by,  from, 
or  under,  or  in  trust  for,  him  or  them. 

On  the  7th  of  December,  1833,  the  following  notice  from  the 
Lords  of  the  Treasury  and  of  the  Secretary  of  the  Customs,  and 
signed  by  them  respectively,  was  served  upon  the  defendants : 

**  Gentlemen, — We  hereby  give  you  notice  that  we  have  sold 
and  conveyed  all  that  legal  quay  or  wharf  called  or  known  by 
[  •518  ]  the  name  of  Botolph  Wharf,  with  *the  several  warehouses,  vaults, 
cranes,  buildings,  and  appurtenances  thereto  belonging,  situate, 
&c.,  now  in  your  occupation  at  the  rent  of  375Z.  per  quarter,  to 
Thomas  Wilkinson  and  William  Stennett ;  and  we  hereby  direct 
you  in  future  to  pay  your  rent  to  those  gentlemen,  and  to  consider 
them  in  every  respect  as  your  landlords." 

Prior  to  the  conveyance  mortgage  and  notice  above  stated, 
and  while  the  negotiation  for  such  conveyance  was  proceeding, 
namely,  on  the  12th  of  September,  1833,  the  following  notice 
was  served  upon  the  defendants  : 

**  Take  notice  that  you  are  hereby  required  to  quit  on  the  15th 
day  of  December  next  ensuing  the  date  hereof,  or  other  day  ou 
which  the  next  quarter  of  your  tenancy  may  expire,  be  the  same 
the  12th,  13th,  or  14th  of  next  December,  or  any  other  day,  the 
peaceable  possession  of  all  that  legal  quay  or  wharf  called  or 
known  by  the  name  of  Botolph  W^harf,  with  the  warehouses, 
vaults,  buildings,  and  appurtenances  thereto  belonging,  situate, 
&c.,  and  now  in  your  tenancy  or  occupation. 

"J.  Ker,  Secretary  to  the  Commissioners  of 
his  Majesty's  Customs,  on  their  behalf  and 
by  their  authority,  and  with  the  consent  of 
the  persons  to  whom  the  wharf  is  agreed 
to  be  sold.'' 

The  said  J.  Ker  was  the  assistant  secretary  to  the  Commis- 
sioners of  Customs,  and  acted  at  the  Board  for  and  on  behalf 
of  the  secretary  during  his  absence. 

On  the  12th  of  September,  1833,  an  order,  to  the  following 
effect,  was  signed  with  the  initials  of  Edward  Stewart,  who  was 
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acting  chairman  of  the  Board  of  Customs  at  that  time :  **  The    Wilkinson 
solicitor  having  laid  before  the  Board  the  form  of  a  notice  to  be        hall. 
given  *pursuant  to  the  Treasury  order  of  the  11th  instant,  to       t  *^^^  ] 
Messrs.  Hall   to   quit  Botolph  Wharf,  in  consequence  of  Mr. 
Wilkinson  having  agreed  to  purchase  the  same,  it  was  resolved, 
That  the  form  of  notice  is  approved,  and  the  assistant  secretary 
is  hereby  authorised  to  sign  and  give  the  above  notice  to  quit  to 
Messrs.  Hall,  of  which  the  solicitor  is  to  be  apprised." 

The  notice  was  signed  by  Mr.  Ker,  in  pursuance  of  that  order, 
Mr.  Scovell,  the  secretary,  not  being  then  present. 

On  the  16th  of  December,  1833,  the  following  demand  of 
possession,  signed  by  the  plaintiff,  the  said  William  Stennett, 
and  Ellis,  their  mortgagee,  was  served  upon  the  defendants: 

*'  To  Messrs.  William  Hall  and   Thomas   Spencer   Hall,  or 
whom  else  it  may  concern. — Take  notice,  that  we,  the  under- 
signed W.  Ellis,  T.  Wilkinson,  and  W.  Stennett,  hereby  demand 
of  and  require  you  to  deliver  up  to  us,  or  to  some  or  one  of  us, 
the  immediate  and  peaceable  possession  of  all  that  quay  or  wharf 
called  or  known  by  the  name  of  Botolph  Wharf,  with  the  ware- 
houses, vaults,  buildings,  and  appurtenances  thereto  belonging, 
situate   &c.,  pursuant  to  a  notice   to   quit   the  same  premises 
heretofore  served  upon  you,  bearing  date  the  12th  of  September, 
1833,  and  signed  by  J.  Ker,  therein  described  as  secretary  to  the 
Commissioners  of  his  Majesty's  Customs,  on  behalf  of  the  said 
Commissioners  and  by  their  authority,  and  with  the  consent  of 
the  persons  to  whom  the  said  wharf  was  agreed  to  be  sold.    And 
take  notice,  that  in  case  of  your  neglect  and  refusal  to  deliver  up 
the  same  pursuant  to  this  notice,  we  shall  hold  you  liable  to  pay 
to  us,  or  to  some  or  one  of  us,  and  shall,  ur  some  or  one  of  us 
shall,  proceed  to  recover  from  you  double  the  value  of  the  rent  of 
the  said  *premi8es  for  such  time  as  you  shall  continue  to  hold       [  •520  ] 
over  the  same  after  the  date  and  delivery  of  this  present  notice 
and  demand,  according  to  the  terms  of  the  Act  in  such  case  made 
and  provided.     And  you  are  hereby  further  required   to   take 
notice,  that  this  present  notice  and  demand  of  possession  of  the 
aforesaid  premises  shall  not  operate  or  be  taken  or  considered, 
and  that  the  same  is  not  meant,  as  a  waiver  or  abandonment  of 
a  certain  notice  to  quit  the  above-mentioned  premises  heretofore 
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Wilkinson  served  upon  yoa,  signed  by  us  the  undersigned,  and  bearing  date 
Hall.  ^^^  ^^th  of  December,  1888,  in  case  the  said  notice  so  signed  by 
John  Ker  and  served  upon  you  as  aforesaid  should  not  be  legally 
sufficient  to  end  and  determine  your  tenancy  of  and  in  the 
aforesaid  premises  on  any  of  the  days  in  the  said  last-mentioned 
notice  specified.'' 

On  the  11th  of  December,  1883,  the  following  notice  to  quit, 
mentioned  in  the  foregoing  demand  of  possession,  and  signed  by 
the  same  parties,  had   been   served   on   the  defendants :  ''  To 
Messrs.  Wm.  Hall  and  T.  S.  Hall,  or  whom  else  it  may  concern. 
— Take  notice,  that  you  are  hereby  required  to  quit  and  deliver  up 
to  us  the  undersigned  W.  Ellis,  T.  Wilkinson,  and  W.  Stennett, 
or  either  of  us,  on  the  14th  day  of  June  next,  the  peaceable  and 
quiet  possession  of  all  that  quay  or  wharf  called  or  known  by  the 
name  of  Botolph  Wharf,  with  the  warehouses,  vaults,  buildings, 
and  appurtenances  thereto  belonging,  situate  &c.,  and  now  in 
your  tenancy  or   occupation,    provided  your  tenancy  thereof 
originally  commenced  at  that  period  of  the  year,  or  otherwise 
that  you  quit  and  deliver  up  the  possession  of  the  said  premises 
at  the  end  of  the  current  year  of  your  tenancy  thereof  which 
shall  happen  next  after  the  end  of  half  a  year  from  the  time  of 
your  being  served  with  this  notice,  and  also,  provided  your 
tenancy  of  and  in  the  aforesaid  premises  shall  not  cease  and 
^  *^^'  J      determine  *on  either  of  the  12th,  18th,  or  14th  days  of  the 
present  month  of  December,  by  reason  and  in  consequence  or 
under  or  by  virtue  of  a  certain  notice  to  quit  the  same  premises 
heretofore  served  upon  you,  bearing  date  the  12th  of  September, 
1883,  and  signed  by  John  Ker,  therein  described  as  Secretary  to 
the  Commissioners  of  his  Majesty's  Customs,  on  behalf  of  the 
said  Commissioners  and  by  their  authority,  and  with  the  consent 
of  the  persons  to  whom  the  said  wharf  was  agreed  to  be  sold. 
And  you  are  hereby  further  required  to  take  notice,  that  we 
do  hereby  expressly  declare  that  this  present  notice   shall  not 
operate  or  be  taken  or  considered,  and  that  the  same  is  not 
meant,  as  a  waiver  or  abandonment  of  the  said  notice  so  signed 
by  the  said  John  Ker  and  served  upon  you  as  aforesaid,  in  case 
that  notice  is  legally  sufficient  to  end  and  determine  your 
tenancy  of  and  in  the  aforesaid  premises  on  any  of  the  days 
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therein  specified.  And  we  the  undersigned  W.  Ellis,  T.  Wilkinson,  Wilkinson 
and  W.  Stennett  do  hereby  reserve  to  ourselves,  and  any  or  ha'll. 
either  of  us,  full  power  of  adopting  and  acting  upon  the  said 
notice  so  already  served  upon  you  as  aforesaid,  and  of  holding 
you  liable  for  the  double  value  of  the  said  premises  in  case  you 
shall  hold  over  the  same,  or  any  part  thereof,  after  any  of  the 
days  mentioned  in  the  notice  so  served  upon  you  as  aforesaid, 
provided  your  tenancy  shall  be  thereby  determined." 

The  defendants  did  not  quit  or  deliver  up  possession  of  the 
premises,  or  any  part  thereof,  at  the  expiration  of  either  of  the 
notices  to  quit  above  set  forth  ;  and  on  the  1st  of  November, 
1884,  an  action  of  ejectment  was  commenced  in  the  name  of 
John  Doe  on  the  three  several  demises  of  the  plaintiff,  W. 
Stennett,  and  W.  Ellis,  for  the  purpose  of  recovering  possession 
of  the  premises.  That  action  was  tried  on  the  23rd  of  December, 
1834,  when  the  defendants,  by  their  counsel,  *consented  that  a  [  •»22  ] 
verdict  should  pass  for  the  plaintiff  in  that  action,  subject  to 
a  Judge's  order  that  execution  thereon  should  be  stayed  for  five 
weeks  from  that  day.  A  verdict  was  taken  for  the  plaintiff,  and 
execution  stayed  accordingly;  and  judgment  in  the  said  action 
of  ejectment  was  not  signed  until  the  Idth  of  February,  1835. 
Possession  of  the  premises  was  obtained  on  the  6th  of  April 
following,  under  and  by  virtue  of  a  writ  of  possession  issued  on 
the  judgment.  In  the  interval  between  the  judgment  and 
obtaining  possession,  application  was  made  to  the  defendants  to 
give  up  the  possession  ;  but  the  premises  being  used  for  the 
purpose  of  bonding  goods,  and  there  then  being  upon  the 
premises  many  bonded  goods,  upon  which  duties  were  due  and 
payable  to  the  Crown,  which  goods  could  not  legally  be  removed 
until  the  duties  had  been  paid,  and  the  goods  in  question 
belonging  to  many  different  individuals,  the  defendants  did  not 
give  up  immediate  possession  of  the  premises.  They,  however, 
tendered  possession  thereof  with  the  before-mentioned  goods 
thereon ;  which  tender  was  objected  to,  and  possession  refused, 
on  the  ground  that  the  same  was  not  such  a  possession  as 
the  plaintiff  in  ejectment,  under  his  writ  of  possession,  was 
entitled  to. 

The  defendants  had  never  paid  any  rent  in  respect  of  the 
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Wilkinson    said   premises,   either   to   the   plaintiff  or   to  his   partner,  W. 
Hall.        Stennett. 

The  defendants  objected  that  the  plaintiff  was  not  entitled 
to  a  verdict  in  the  present  action  on  any  of  the  counts  in  the 
declaration. 

The  objections  to  a  verdict  on  either  of  the  counts  for  double 
value  were, 

First, — That  there  was  no  proof  of  any  such  tenancy  as  was 
stated  in  the  first  or  second  counts  of  the  declaration,  which 
tenancy  the  defendants  having  put  in  issue  by  their  pleas,  the 
plaintiff  was  bound  to  establish. 
[  528  ]  Secondly, — That  there  was  no  evidence  to  prove,  but,  on  the 

contrary,  that  the  evidence,  and  particularly  the  deeds  of  the  2nd 
and  3rd  of  December,  1833,  and  of  the  4th  and  5th  of  December, 
1833,  disproved  that  the  plaintiff  was  seised  of  the  reversion  at 
the  times  and  in  manner  and  form  as  in  the  first  and  second 
counts  alleged ;  which  allegation  the  defendants  having  traversed, 
the  plaintiff  was  bound  to  sustain. 

Thirdly, — That  the  tenancy  created  by  the  agreement  of  the 
12th  of  June,  1832,  was  not  a  tenancy  for  any  term  of  life,  lives, 
or  years,  within  the  meaning  of  4  Geo.  II.  c.  28,  s.  1,  so  as  to 
subject  the  defendants  to  an  action  for  double  value,  if  in  other 
respects  the  requisites  of  that  statute  had  been  complied  with. 

Fourthly, — That  the  tenancy  created  by  the  agreement  of  the 

12th  of  June,  1832,  was  not  so  put  an  end  to  as  to  entitle  the 

plaintiff  to  sue  for  double  value,  either  by  the  notice  to  quit  of 

the  12th  of  September,  or  by  that  of  the  12th  of  December,  1838 ; 

because,  as  respects  the  notice  of  the  12th  of  September,  there 

was  no  proof  of  any  sufficient  authority  given  to  the  party  who 

signed  the  same ;  and  the  notice,  if  given  by  the  authority  of  the 

persons  then  entitled  to  the  reversion,  would  not  entitle  a  party 

to  whom  the  reversion  was  conveyed  after  the  giving  the  notice, 

and  whilst  it  was  running,  to  take  advantage  thereof  in  order  to 

sue  for  double  value.     And  with  respect  to  both  notices,  that  if 

either  of  them  determined  the  tenancy,  still  the  reversion  at  the 

time  the  tenancy  was  so  determined  was  not  in  the  plaintiff,  but 

in  W.  Ellis,  who,  if  any  one,  ought  to  have  sued. 

The  defendants  further  objected,  that,  if  liable  to  double  value 
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at  all,  they  were  not  liable  for  any  time  after  the  day  of  the    wilkirbok 
demise  mentioned  in  the  declaration  of  ejectment.  Hall. 

As  to  the  count    for   use  and    occupation,   the   defendants 
•objected,   that  the  plaintiff  could   not  recover,  inasmuch  as       [  *624  ] 
before  the  15th  of  December,  1833,  the  reversion  of  the  premises 
had  been  conveyed  to  Wynn  Ellis,  and  the  defendants  were  liable 
to  him,  and  not  to  the  plaintiff. 

The  questions  for  the  opinion  of  the  Court  were, 

Whether  the  four  objections  of  the  defendants  to  the  claim 
for  double  value,  and  the  objection  to  the  claim  for  use  and 
occupation,  above  particularly  stated,  or  any  of  them,  were  well 
founded.  If  the  Court  should  be  of  opinion  that,  notwith- 
standing the  objections  above  stated,  the  plaintiff  was  entitled 
to  a  verdict  on  either  or  both  of  the  counts  for  double  value,  then 
a  verdict  was  to  be  entered  on  either  or  both  counts  accordingly 
for  a  sum  calculated  at  the  rate  of  3352.  lis.  3 J.  per  quarter  (the 
single  value),  from  such  a  period,  and  for  such  a  time,  as,  in  the 
opinion  of  the  Court,  the  plaintiff  was  entitled  to. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  was  entitled 
to  recover  for  use  and  occupation,  then  a  verdict  was  to  be  entered 
on  the  last  count  for  such  a  sum  as  the  Court  should  direct. 
If  the  plaintiff  was  not  entitled  to  a  verdict  on  any  of  the  counts 
in  the  declaration,  a  nonsuit  was  to  be  entered.  If  entitled  to  a 
verdict  on  one  or  more,  but  not  on  the  whole  of  the  counts, 
then  a  verdict  was  to  be  entered  for  the  defendants  on  the 
others,  or  other,  as  the  case  might  be. 

[After  argument:] 

TlNDAL,  Ch.  J. :  [  530  ] 

This  is  an  action  of  debt,  in  which  the  plaintiff  seeks  in  his 
first  and  second  counts  to  recover  double  the  yearly  value  of  the 
premises  in  the  declaration  mentioned;  and  in  his  third,  a  sum 
for  the  use  and  occupation  of  the  same. 

In  the  first  count,  which  goes  for  double  value,  the  plaintiff 

alleges  that  the  defendants  held  an   undivided  moiety  of  the 

premises  as  tenants  thereof  to  the  plaintiff ;  that  is  to  say,  as 

tenants  thereof  for  a  term  of  years,  from  year  to  year,  for  so  long 

E.R. — VOL.  XLin.  47 


738  1837.     C.  P.     3  BING.  N.  C.  630—531.  >.». 

Wilkinson  a  time  as  the  plaintiff  and  defendants  should  respectively  please. 
H4LL.  ^^d  ^  ^^6  second,  that  they  held  an  undivided  moiety  as  tenants 
thereof  to  the  plaintiff,  for  the  residue  and  remainder  of  a  certain 
tenancy  for  a  term  of  years,  to  the  defendants  granted  in  June, 
1832,  the  reversion  of  the  undivided  moiety  of  the  said  tenements, 
during  all  that  time,  being  in  the  plaintiff ;  contending,  therefore, 
that  the  agreement  of  June  12, 1832,  is  subject  to  the  construction 
he  has  put  upon  it.  The  defendants  have  pleaded  to  the  first  and 
second  counts,  first,  that  they  did  not  hold  for  the  term  or  time 
in  those  counts  mentioned :  and  the  question  is,  whether  the 
allegation  of  tenancy,  as  laid  in  the  two  first  counts,  has  been 
made  out  in  evidence :  I  am  of  opinion  it  has  not.  Taking  it 
from  the  agreement  itself,  or  from  the  recital  in  the  bond  of  June, 
[  •631  ]  1832,  it  was  a  tenancy  *at  so  much  a  quarter,  and  for  the  quarter 
only.  I  think,  therefore,  that  the  allegation  on  the  first  count, 
that  the  defendants  held  the  premises  as  tenants  thereof  for  a 
term  of  years,  from  year  to  year,  and  the  allegation  on  the 
second,  that  they  held  them  as  tenants  for  the  residue  of  a 
tenancy,  for  a  term  of  years,  has  not  been  made  out.  Look  at 
the  condition  of  the  bond  :  the  inducement  states  that  the  above 
bounden  W.  Hall,  and  T.  S.  Hall,  have  this  day  become  tenants 
to  Charles  Andrew  Scovell,  Esq.,  Secretary  to  the  Commissioners 
of  Customs,  in  trust  for  his  Majesty,  of  certain  premises  called 
and  known  by  the  name  of  Botolph  Wharf,  at  the  rent  of  876/. 
a  quarter ;  words  which  seem  to  carry  the  intention  of  the  parties 
no  further  than  the  quarter  for  which  the  375Z.  rent  is  to  be 
paid.  Look  again  at  the  situation  of  the  parties,  which  rendered 
it  improbable  the  premises  should  be  demised  on  a  yearly  holding, 
the  Lords  of  the  Treasury  being  the  owners,  who  purchased  the 
property,  only  for  the  purpose  of  disposing  of  it  to  advantage : 
and  how  much  more  easily  would  that  be  effected,  if  they  had 
the  power  of  dismissing  the  occupier  at  the  end  of  three  months. 
But  it  does  not  rest  there;  for  the  same  construction  has  been 
put  on  these  deeds  by  the  conduct  of  parties  themselves,  the 
Lords  of  the  Treasury  on  the  day  they  took  the  property,  having 
given  notice  to  the  defendants  to  quit  at  the  end  of  a  quarter,  and 
the  defendants  having  never  objected  to  such  notice.  The  two 
first  counts  therefore  have  not  been  proved :  it  becomes  necessary 


VOL.  XLiii.]     1887.     C.  P.     3  BING.  N.  C.  531—532.  789 

to  decide  the  case  on  other  points  ;  and  I  do  not  affirm  or  deny    Wilkinson 
that  the  statute  of  Geo.  II.  applies  to  a  holding  by  the  quarter,        hall. 
because  the  authorities  on   that  head,   cannot  set  right  the 
plaintiff's  declaration. 

I  now  come  to  the  last  count,  which  is  for  use  and  occupation. 
Inasmuch  as  the  defendants  have  never  paid  rent  to  the  plaintiff, 
nor  acknowledged  his  title  by  any  act,  they  are  not  estopped  in 
a  court  of  law  to  *shew  that  the  plaintiff  had  no  title,  and  the  C  *^^^  3 
question  is  whether  that  objection  arises  out  of  the  deed  of 
1888.  It  appears  that  the  legal  estate  in  fee  was  in  the  plaintiff 
on  the  3rd  of  December,  and  that  it  vested  in  Wynn  Ellis  on 
the  5th  by  a  deed  of  mortgage.  The  effect  of  that  deed  was  to 
vest  the  fee  in  Wynn  Ellis  from  the  day  it  was  executed,  and  even 
the  proviso  for  reconveyance  on  payment  of  principal  and  interest 
does  not  affect  his  legal  right  to  the  fee :  the  question  is  whether 
a  subsequent  part  of  the  deed  does  not  operate  as  a  redemise  of 
the  premises  to  the  mortgagor  for  a  term  of  seven  years:  and  we 
think  that  it  has  that  effect.  After  the  covenant  for  reconvey- 
ance, comes  a  proviso  that  the  mortgagee  will  not  call  in  his 
principal  till  1840:  then,  if  the  interest  were  kept  down,  that 
it  should  and  might  be  lawful  for  the  said  T.  Wilkinson  and 
\Y.  Stennett  respectively,  and  their  respective  heirs  and  assigns, 
peaceably  and  quietly  to  have,  hold,  occupy,  possess,  and  enjoy 
the  said  wharf  or  quay  and  hereditaments  thereby  appointed  and 
released,  or  intended  so  to  be,  with  their  appurtenances,  and  to 
receive  and  take  the  rents,  issues,  and  profits  thereof,  and  of 
every  part  thereof,  for  their  respective  own  use. 

It  is  contended,  on  the  part  of  the  defendants,  that  such  power 
is  only  vested  in  the  mortgagor  on  the  payment  of  18,000Z.  on  the 
fifth  of  June,  1884 :  but  the  proviso  for  payment  on  that  day  is 
altered  by  the  mortgagee's  subsequent  covenant  not  to  call  in  the 
money  till  1840,  and  the  powers  conferred  on  the  mortgagor,  vest 
in  him  a  leasehold  estate  for  seven  years.  Nor  would  this  be 
an  injury  to  the  mortgagee,  or  in  any  way  impair  his  security, 
for  he  is  still  empowered,  if  the  interest  be  unpaid,  to  enter  on 
the  premises  and  compel  payment  of  principal  and  interest. 
The  instrument,  therefore,  falls  within  the  principle  laid  down 
in  Bacon's  Abridgement,  tit.  Leases,  K.  (which  head  is  supposed 

47—2 
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Wilkinson  to  be  the  production  of  Chief  Baron  Gilbert),  ♦"that  whatever 
Hall.  words  are  sufficient  to  explain  the  intent  of  the  parties,  that  the 
[  'oSS  J  Que  shall  divest  himself  of  the  possession,  and  the  other  come 
into  it  for  such  a  determinate  time,  such  words,  whether  they 
run  in  the  form  of  a  licence,  covenant,  or  agreement,  are  of 
themselves  sufficient,  and  will,  in  construction  of  law,  amount  to 
a  lease  for  years  as  effectually  as  if  the  most  proper  and  pertinent 
words  had  been  made  use  of  for  that  purpose."  Here  there  was 
an  estate  vested  in  the  mortgagor  by  re-demise,  not  divested  at 
the  time  of  the  action ;  and  the  defendants  having  occupied  by 
permission  of  the  plaintiff,  he  is  entitled  to  recover  on  the  third 
count  in  the  declaration. 

Park,  J.  concurred. 

Gaselee,   J.,   not   having   heard    the   argument,   forbore   to 
express  any  opinion. 

Vauohan,  J. : 

Looking  at  this  agreement,  I  can  see  nothing  in  it  that  points 
to  a  yearly  taking ;  on  the  contrary,  the  reservation  of  rent,  and 
other  stipulations,  plainly  shew  that  the  letting  was  by  the 
quarter  only.  Whether  such  a  holding  comes  within  the  enact- 
ment of  Geo.  IL  is  a  grave  question,  which  I  do  not  decide ;  but 
I  have  no  doubt  that  an  action  for  use  and  occupation  lies.  The 
deed  shews  a  studious  anxiety  to  give  a  legal  right  to  the  mort- 
gagor to  hold  the  premises  till  the  year  1840,  notwithstanding  the 
conveyance  to  Wynn  Ellis  in  fee.  In  modern  times  it  has  been 
usual  to  insert  these  special  provisos  in  mortgage  deeds,  and  the 
effect  of  them  is  to  give  the  mortgagor  complete  control  over  the 
property  as  tenant  for  years,  to  the  mortgagee.  Then,  to  support 
the  action  for  use  and  occupation,  the  plaintiff  must  shew  an 
[  •.•>34  ]  occupation  by  the  defendant ;  the  value  of  the  premises ;  *and 
that  the  defendant  occupied  by  permission  of  the  plaintiff.  The 
two  first  points  are  not  contested  here,  and  the  last  must  l>e 
implied  from  the  situation  and  conduct  of  these  parties. 

Judgvient  for   plaintiff  on    the    third    county    for 
defendants  on  the  first  and  second. 
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JAMES  V.  SALTER  and   Another  (1).  J^\- 

^   '  Mv.  12. 

(3  Bing.  N.  C.  544—555;  S.  C.  4  Scott,  168;  3  Hodges,  70:  6  L.  J.  (N.  8.)  

C.  P.  171 ;   1  Jur.  135 ;  5  Dowl.  P.  C.  496.)  [  ^^  1 

Since  3  &  4  WiU.  lY.  c.  27,  a  distress  or  action  for  an  annuity  accruing 
by  will,  must  be  resorted  to  within  twenty  years  from  the  death  of  the 
testator. 

Replevin  of  chattels  distrained  in  a  dwelling-house,  farm, 
and  lands  in  the  parish  of  Uffculme,  Devon,  on  the  17th  of 
March,  1835. 

The  defendants  by  their  avowry  and  cognisance  alleged,  that 
the  dwelling-house,  farm,  land,  and  premises  in  which,  &c. 
heretofore,  to  wit,  on  the  10th  of  November,  1804,  were  the 
freehold  premises  of  one  James  Salter,  since  deceased,  late 
father  of  the  defendant  Salter,  and  continued  so  until,  and  at 
the  time  of  the  decease  of  the  said  J.  Salter ;  that  the  taking 
of  the  said  goods  and  chattels  as  in  the  declaration  mentioned, 
was  done  under  and  in  pursuance  of  a  certain  power  contained 
in  the  last  will  and  testament  of  the  said  J.  Salter,  deceased, 
bearing  date  the  3rd  of  August,  1800,  for  raising  and  pajring 
a  certain  annuity,  yearly  rent,  or  sum  of  30i:  given  and 
bequeathed  in  and  by  the  said  will  to  the  defendant  Salter, 
and  charged  and  chargeable  on  the  said  freehold  premises  *of  [  *M5  ] 
J.  Salter,  deceased;  and  because  the  sum  of  8701.  part  of  the 
said  annuity,  yearly  rent,  or  sum  of  SOL  accruing  due  at 
Christmas  Day  last,  was  behind  and  unpaid  for  the  space  of 
twenty  days  after  the  said  Christmas  Day,  the  same  having 
been  lawfully  demanded,  and  not  paid,  the  defendant  Salter, 
in  his  own  right  avowed,  and  the  other  defendant  as  bailiff 
to  the  defendant  Salter,  acknowledged  the  taking  the  said 
goods  and  chattels  in  the  declaration  mentioned,  to  satisfy 
the  said  arrears,  according  to  the  purport,  tenor,  and  effect 
of  the  said  will;  and  that,  the  defendants  were  ready  to 
verify. 

(1)  See  this   case   referred   to   in  Irish  Church  Commi»8iotier«  v.  Orant 

judgment  of  the  Court  of  Exchequer  (1884)  10  App.  Cas.  14,  27;  Howitt 

in  Grant  v.  Ellin  (1841)  9  M.  &  W.  v.  Earl  of  Harrington,  '93,  2  Ch.  497, 

113, 124;  Magdalen  Hospitals,  KnotU  502,  62  L.  J.  Ch.  571,  574  ;  Earl  of 

(1878)  8  Ch.  Div.  709,  727,  47  L.  J.  Devon's  SMed  Estates,  '96,  2  Ch.  562, 

Ch.  726,  733 ;  aflfd.  4  App.  Cas.  324  ;  568,  65  L.  J.  Ch.  810,  813.— E.  C. 


742  1837.     C.  P.     3  BING.  N.  C.  545—546.  [r.b. 

JAME8  The  plaintiflf  pleaded  in  bar,  secondly,  that  the  said  distress 

Saltkb.  in  the  avowry  and  cognisance  mentioned,  was  not  made  at  any 
time  within  twenty  years  next  after  the  time  at  which  the  right 
to  make  a  distress  for  the  arrears  of  the  said  annuity,  yearly 
rent,  or  sum  of  80Z.  first  accrued  to  the  defendant  Salter ;  and 
that,  the  plaintiflf  was  ready  to  verify.  Thirdly,  that  it  was  not 
made  within  six  years  after  the  said  arrears,  in  respect  of  the 
said  annuity,  yearly  rent,  or  sum  of  80Z.  first  became  due: 
concluding  with  a  verification. 

As  to  the  second  plea,  the  defendants  replied,  that  so  far  as 
the  same  related  to  585Z.,  part  of  the  money  in  the  avowry  and 
cognisance  mentioned,  the  distress  was  made  within  twenty  years 
next  after  the  time  at  which  the  right  to  make  a  distress  for  the 
said  sum  of  585/.,  and  every  part  thereof,  being  the  arrears  of 
the  said  annuity,  yearly  rent,  or  sum  of  30Z.,  first  accrued  to  the 
defendant  Salter.  And  as  to  the  residue  of  the  second  plea  in 
bar,  so  far  as  the  same  related  to  the  residue  of  the  money  in  the 
avowry  and  cognisance  mentioned,  the  defendants  relinquished 
their  avowry  and  cognisance,  and  prayer  of  judgment,  so  far  as 
the  same  related  thereto.  And  to  the  third  plea,  the  defendants 
replied,  that  the  distress  was  made  within  six  years  next  after 
[  •sie  ]  the  arrears  in  respect  *of  the  annuity,  yearly  rent,  or  sum  of 
30Z.  first  became  due. 

The  jury,  in  a  special  verdict,  set  out  the  will  of  James  Salter, 
the  father  of  the  defendant  Salter,  by  which  it  appeared,  that 
he  had  charged  his  freehold  property  with  the  annuity  set  forth 
in  the  avowry:  they  then  found  that  the  said  J.  Salter,  the 
father  of  the  defendant  Salter,  died  in  the  year  1804,  without 
having  revoked  or  altered  his  said  will;  that,  on  the  17th  of 
March,  1835,  the  defendant  Salter,  and  the  other  defendant 
Facey,  as  his  bailiflf,  took  the  goods  and  chattels  in  the  declara- 
tion mentioned,  as  for  and  in  the  name  of  a  distress,  for  the  sum 
of  870Z.  for  twenty-nine  years'  arrears  of  the  said  annuity,  or 
yearly  rent,  or  sum  of  SOL,  ending  at  Christmas,  1834;  and 
that  the  defendant  Salter  never  received  any  part  of  the  said 
annuity. 

[The  case    having  been   argued,   the   Court   took  time   for 
consideration.] 
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TiNDAL,  Ch.  J. :  James 

The  question  which  has  been  argued  before  us,  arises  upon  Salter. 
a  special  verdict  found  on  the  second  and  last  issues  raised  ^  ^^  ^ 
between  the  parties  to  this  action  :  the  second  issue  being  upon 
the  question,  *'  whether  the  distress,  so  far  as  relates  to  585/., 
part  of  the  money  in  the  avowry  and  cognisance  mentioned, 
was  made  within  twenty  years  next  after  the  time  at  which  the 
right  to  make  a  distress  for  the  said  sum  of  5851. ,  and  every 
part  thereof,  being  arrears  of  the  said  annuity,  yearly  rent,  or 
sum  of  30/.,  first  accrued  to  the  defendant  John  Salter ;  "  and 
the  last  issue  being  upon  the  question,  **  whether  the  distress 
in  the  avowry  and  cognisance  mentioned,  was  made  at  any 
time  within  six  years  next  after  the  arrears  in  respect  of  the 
said  annuity,  yearly  rent,  or  sum  of  30/.  first  became  due." 
Of  these  two  issues,  the  first  appears  to  us  to  be  the  principal 
and,  indeed,  the  only  important  one;  for  if  the  plaintiff  is 
entitled  to  judgment  in  his  favour  on  that  issue,  the  right  and 
title  of  the  defendant  Salter  to  the  annuity  is  altogether  barred ; 
and  he  cannot,  in  any  view  of  the  case,  be  allowed  to  recover 
the  arrears  for  the  last  six  years,  to  which  only  the  pleadings  on 
which  the  last  issue  is  raised  can  be  held  to  apply. 

The  facts  which  are  found  by  the  special  verdict  on  the  two  [  651  ] 
issues,  are  few  and  simple :  That  John  Salter,  the  father  of  the 
defendant  of  that  name,  by  his  will  duly  made  and  published, 
devised  the  property  therein  mentioned  to  trustees,  to  the  intent 
that  they  should,  out  of  the  rents  and  profits,  pay  to  John  Salter 
the  defendant,  during  the  term  of  his  natural  life,  an  annuity  or 
clear  yearly  rent  of  30/.,  by  four  quarterly  payments,  to  commence 
on  the  first  quarterly  day  of  payment  after  his  decease;  with  a 
power  of  distress,  if  the  annuity  should  be  in  arrear  for  twenty 
days  next  after  any  quarterly  day  of  payment.  That  the  testator 
died  in  1804  without  having  revoked  or  altered  his  will;  and 
that,  on  the  17th  of  March,  1835,  the  defendants  distrained 
for  870/.  for  twenty-nine  years'  arrears  of  the  annuity  ending 
at  Christmas;  1834. 

Upon  this  state  of  facts,  it  appears  that  the  right  to  make  a 
distress  for  the  annuity,  first  accrued  to  John  Salter  the  son,  on 
the  expiration  of  the  twenty  days  next  after  the  first  quarterly 
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.Tamks  day  of  payment  sabsequent  to  the  testator's  death,  that  is,  at  the 
Saltkb.  ^^^y  latest,  some  time  in  April,  1805.  It  also  appears,  that  so 
far  as  there  is  any  allegation  on  the  record,  or  any  finding  by 
the  jury,  there  was  no  payment  or  receipt  of  the  annuity  by  the 
defendant  Salter  before  the  distress  was  put  in  in  March,  1835 ; 
for  it  was  then  put  in  by  the  defendant  for  the  whole  of  the 
arrears  since  the  death  of  the  testator.  And,  although  the 
defendant  has  by  his  own  voluntary  act,  in  his  replication  to 
the  plea  in  bar,  abridged  the  amount  of  the  arrears  for  which 
he  had  distrained  and  avowed,  that  is,  from  twenty-nine  years 
to  nineteen  years  and  a  half,  still  this  act  of  the  defendant  has 
no  bearing  on  the  fact  appearing  from  the  record,  that  no 
distress  was  made  for  twenty-nine  years  after  the  right  to 
distrain  first  accrued. 
[  •662  ]  Now  upon  reference  to  the  statute  3  &  4  Will.  IV.  c.  27,  *it 

appears  to  have  provided  two  distinct  periods  of  limitation, 
within  which  all  distresses  for  arrears  of  annuities  must  be 
made,  the  two  periods  being  prescribed  in  respect  of  claims 
and  objects  in  their  own  nature  perfectly  distinct.  The  second 
section  (i)  contemplates  and  provides  for  the  case,  where  the  right 
or  title  to  the  annuity  itself  is  disputed ;  and  directs,  ''  that  no 
person  shall  make  a  distress  for  any  rent  but  within  twenty 
years  next  after  the  time  at  which  the  right  to  make  such 
distress  shall  have  first  accrued  to  the  person  making  the 
same."  The  forty-second  section  contemplates  and  provides 
for  the  case,  where  the  title  to  the  annuity  is  not  disputed,  but 
the  distress  is  made  for  arrears  due;  and  for  that  purpose 
directs,  ''that  no  arrears  of  rent  shall  be  recovered  by  any 
distress,  but  within  six  years  next  after  the  same  respectively 
shall  have  become  due.*'  The  second  issue  arises  upon  a  plea 
in  bar,  framed  upon  the  second  section ;  the  last  issue  arises 
upon  a  plea  in  bar  intended  to  be  framed,  though  not  accurately 
or  aptly  framed,  on  the  forty-second  section. 

Now  with  respect  to  the  second  issue,  it  is  manifest,  that  the 
facts  found  in  the  special  verdict  will  bring  the  case  precisely 
within  the  provision  of  the  second  section  of  the  Act,  unless 

(1)  See  now  the  Real  Property  c.  57),  8eotion8  2  and  9,  and  S.  L.  B. 
Limitation  Act,  1874  (37  &  38  Vict.      Act,  1883  (46  &  47  Vict.  c.  39).— B.  C. 
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that  section  is  to  be  governed  and  controlled,  not  simply  James 
explained  and  construed,  by  the  third;  that  is,  unless  the  saltjcb. 
third  section  does  in  terms,  exclude  from  the  operation  of  the 
second,  the  claim  of  any  person  whose  right  to  a  rent  is  derived 
under  a  will,  by  reason  of  the  words  "  other  than  by  will  '*  which 
are  found  in  the  third  section.  And  when  this  case  was  originally 
before  the  Court  upon  a  motion  for  a  new  trial,  after  the  rule  had 
been  made  absolute  upon  a  ground  perfectly  distinct  from  that 
which  is  now  before  us,  an  opinion  was  expressed  by  the  Judges 
then  in  Court,  that  the  present  case  was  'excluded  from  the  [  *55S  ] 
operation  of  the  second  section  by  reason  of  its  not  being  com- 
prehended within  the  third ;  which  third  section  appeared  to  us, 
upon  a  more  hasty  view,  to  contain  an  enumeration  of  instances 
to  which  only  the  second  section  could  be  held  to  be  applicable. 
For  myself,  however,  I  am  ready  to  admit,  and  I  am  authorised 
at  the  same  time  to  say  the  same  for  my  three  brethren  who 
were  then  in  Court,  that  the  further  argument  which  we  have 
heard  on  this  point,  when  brought  directly  before  us  for 
judgment  upon  the  record,  and  the  further  opportunity  for 
consideration  which  has  been  afforded  us,  has  induced  us  to 
alter  the  opinion  we  then  formed,  and  that  we  think  (in  which 
my  brother  Vauohan  entirely  concurs  with  us),  that  this  case  is 
governed  by  the  second  section  of  the  statute,  which  under  the 
facts  found  in  the  special  verdict,  affords  a  bar  to  all  claim  and 
title  to  the  annuity. 

That  the  case  must  have  been  governed  by  the  second  section, 
if  that  section  had  stood  alone,  cannot  be  doubted  ;  and,  upon  a 
more  close  examination  of  the  third  section,  the  object  and  intent 
of  it  seem  to  us.  to  be  no  more  than  this :  to  explain  and  give  a 
construction  to  the  enactment  contained  in  the  second  clause  as 
to  ''the  time  at  which  the  right  to  make  a  distress  for  any  rent 
shall  be  deemed  to  have  first  accrued,"  in  those  cases  only  in 
which  doubt  or  difficulty  might  occur ;  leaving  every  case  which 
plainly  falls  within  the  general  words  of  the  second  section,  but 
is  not  included  amongst  the  instances  given  by  the  third,  to  be 
governed  by  the  operation  of  the  second.  Many  reasons  concur 
to  shew  that  such  must  be  the  just  construction  of  the  Act.  In 
the  first  place,  if  it  had  been  intended  that  the  third  section 
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James       should  limit  the  application  of  the  second  to  those  cases,  and 
Salteb,      those  only,  which  are  enumerated  in  the  third,  it  might  justly 

[  '554  ]  have  been  expected  that  words  would  *have  been  employed  to 
express  clearly  and  distinctly  such  an  intention.  But  in  this 
section  there  are  no  words  that  can  be  said  directly  to  exclude  all 
instances  except  those  enumerated  in  the  third  section.  Again, 
if  the  words  **  granted  by  an  instrument  other  than  by  will" 
were  to  be  held  to  prevent  the  application  of  the  statutory  limita- 
tion of  twenty  years  to  claims  of  land  or  rent  granted  by  will,  it 
would  be  at  direct  variance  with  other  parts  of  the  statute,  for 
the  instance  in  the  third  section  immediately  following  that  now 
under  consideration,  which  provides  for  cases  of  claims  in  respect 
of  estates  in  reversion  or  remainder,  *'  or  other  future  estates  or 
interests,"  is  large  enough  to  comprehend  and  would  comprehend 
all  executory  devises ;  and  again,  section  forty  expressly  provides 
for  the  case  of  any  legacy.  And  indeed,  the  words,  "  by  any 
instrument  other  than  by  will  "  carry  the  matter  no  further  than 
if  the  third  section  had  proceeded  by  attempting  to  enumerate 
every  species  of  instrument  by  which  an  estate  in  land  or  rent 
could  have  been  granted,  and  had  omitted  to  mention  a  will,  in 
which  case  the  only  inference  that  could  be  drawn  from  such 
omission  would  have  been,  that  the  case  not  being  enumerated 
in  the  third  section,  fell  back  upon  the  general  provision  con- 
tained in  the  second.  Indeed,  unless  this  is  held  to  be  the  true 
construction,  the  case  which  is  likely  to  occur  perhaps  with  the 
most  frequency,  viz,,  the  devise  of  an  estate  in  possession  in 
land,  or  of  an  estate  in  possession  in  a  rent-charge  first  created 
by  the  will,  would  be  altogether  unprovided  for  by  the  statute. 
For  the  third  class  of  instances  enumerated  in  section  three, 
describes  the  grant  to  be  **  by  a  person  being  in  respect  of  the 
same  estate  or  interest  in  the  possession  or  receipt  of  the  profits 
of  the  land,  or  in  the  receipt  of  the  rent,"  a  description  which 
can  neither  apply  to  the  case  of  a  devise  of  a  particular  estate  in 
land,  or  of  a  newly  created  rent ;  for  the  devisor  who  has  by 

[  *565  ]  *his  will  carved  an  estate  in  land  out  of  the  estate  whereof  he  was 
seized,  can  never  be  said  to  have  been  possessed  in  respect  of  the 
same  estate  or  interest,  as  that  claimed  by  the  devisee ;  still  less 
can  the  devisor  who  creates  a  new  rent-charge  by  his  will  be  said 


VOL.  XLiii/  1837.     (\  P.     3  BING.  N.  C.  555.  747 

to  have  been  in  the  receipt  of  the  rent.  The  case  therefore  under  James 
discussion,  not  falling  within  the  third  section,  but  falling  within  saltrr. 
the  clear  and  unambiguous  terms  of  the  second,  we  hold  to  be 
governed  thereby ;  that  the  claim  and  title  of  the  defendant 
Salter  to  the  annuity  is  barred  by  the  lapse  of  twenty  years  since 
his  right  to  distrain  first  accrued  ;  and  that  the  verdict  upon  the 
second  issue  must  be  entered  for  the  plaintiff. 

As  to  the  last  issue  founded  upon  the  limitation  of  six  years 
given  by  the  forty-second  section,  it  becomes  of  little  importance 
whether  the  verdict  thereon  be  entered  for  the  plaintiff  or  the 
defendant,  any  further  than  as  the  costs  dependent  on  that  issue 
are  affected  by  such  finding.  For  there  being  but  one  avowry, 
and  the  plaintiff  being  entitled  to  judgment  on  the  issue  raised 
on  one  of  his  pleas  in  bar,  the  avowant' s  claim  to  the  return  of 
the  cattle,  &c.  is  completely  barred  whatever  may  become  of  the 
other  pleas  in  bar. 

Now  taking  the  last  issue  as  if  it  stood  alone,  which  appears  to 
be  the  correct  mode  of  considering  the  question,  and  applying 
thereto  the  finding  in  the  special  verdict,  we  think  it  appears 
that  the  distress  was  made  within  six  years  next  after  the  arrears 
of  the  annuity  became  due.  For  upon  the  last  issue  there  is  no 
objection  made  to  the  avowant's  right  or  title  to  the  annuity 
itself,  but  simply  to  the  amount  of  arrears  claimed  beyond  those 
of  the  last  six  years,  and  the  distress  was  evidently  made  within 
time  for  the  last  six  years. 

We  therefore  think  the  verdict  on  the  last  issue  must  be 
entered  for  the  defendant ;  but  that  upon  the  whole  record  the 
judgment  must  be  for  the  plaintiff. 

Jiidgment  for  the  plaintifl. 


COE^^ISH  AND  SIEVIER  v.  KEENE  and  Another.  i837. 

Jan.  80. 
(3  Bing.  X.  C.  o70— 589 ;  S.  C.  4  Scott,  337  ;  2  Hodges,  281  ;  «  I..  J.  (X.  S.)  

0.  P.  225 ;  2  Carp.  P.  C.  314.)  [  670  ] 

A  patent  wjw  taken  out  "for  an  improvement  or  improvements  in 
the  making  or  manufacturing  of  elastic  goods  or  fabrics  applicable  to 
various  useful  purposes,'*  and  the  patentee  in  his  specification,  which  was 
enrolled  in  July.  1833.  described  his  invention  in  general  terms  to  be 
designed  for  the  production  of  an  elastic  web-cloth  or  other  manu- 
factured fabric,  for  bandages,  and  for  such  articles  of  dress  as  the  same 
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COBKiSH  might   be  applicable  to :  he  then  described  more   particularly    three 

r.  distinct  objects  which  he  proposed : 

^■^''*'^  The  third  object  proposed  by  the  patentee,  was,  "to  pro<luce  cloth 

from  cotton,  flax,  or  other  suital»le  material,  not  capable  of  felting,  in 
which  shall  be  interwoven  elastic  cords  or  strands  of  Indian  rubber 
coated  or  wound  round  with  filamentous  material:"'  he  afterwards 
described  the  mode  of  effecting  the  third  object  to  l)e,  **  by  introducing 
into  the  fabric  threads  or  strands  of  Indian  rubber  which  have  been 
previously  covered  by  winding  filaments  tightly  i-ouiid  them,  through  the 
agency  of  an  ordinary  covering  machine  or  otberw^ise ;  these  strands  of 
Indian  rubber  being  applied  as  warp  or  weft,  or  as  both,  accoitling  to  the 
direction  of  the  elasticity  required :  That  by  thus  combining  the  strands 
of  Indian  rubber  with  yarns  of  cotton,  flax,  or  other  non -elastic  material, 
he  was  enabled  to  produce  a  cloth  which  should  afford  any  degree  of 
elastic  pressure,  according  to  the  proportion  of  the  elastic  and  non- 
elastic  material : "  he  added,  '*  that  the  strands  of  Indian  rubber  were, 
in  the  first  instance,  stretched  to  their  utmost  tension,  and  rendered 
non-elastic,  as  described  in  a  former  specification  to  another  patent ;  and 
being  in  that  state  introduced  in  the  fabric,  they  acquired  their  elasticity 
by  the  application  of  heat  after  the  fabric  was  made :  "  Held,  that  this 
invention  was  properly  the  subject-matter  of  a  patent,  and  that  it  was 
sufficiently  described  as  above. 

[Action  for  infringement  of  Sievier's  patents 
[  573  ]  At   the   trial   before   Tindal,   Ch.   J.   and   a   special  jury  of 

Middlesex,  [the  plaintiff]  gave  in  evidence  the  following  specifi- 
cation of  the  invention  of  Sievier,  sealed  on  the  17th  of  January, 
1833,  and  enrolled  in  the  month  of  July  following : 

**  My  invention  of  an  improvement  or  improvements  in  the 
making  or  manufacturing  of  elastic  goods  or  fabrics,  applicable 
to  various  useful  purposes,  is  designed  for  the  production  of  an 
elastic  web,  cloth,  or  other  manufactured  fabric  for  bandages, 
and  for  such  articles  of  dress  as  the  same  may  be  applicable  to. 

"  The  first  object  which  I  propose,  is  to  manufacture  an  article 
by  the  ordinary  knitting  frame,  or  similar  kind  of  machinery, 
in  which  cords  or  strands  of  Indian  rubber  shall  be  introduced 
between  the  loops  or  stitches  of  the  fabric,  for  the  purpose  of 
forming  elastic  cords  or  bands  round  the  margins  or  other  parts 
of  stockings,  socks,  gloves,  night-caps,  drawers,  and  various 
other  articles  of  clothing.  The  second  object,  is  to  manufacture 
in  the  ordinary  loom  an  elastic  woollen  cloth,  by  the  introduction 
of  cords  or  strands  of  Indian  rubber  among  the  longitudinal 
threads  or  yarns  which  constitute  the  chain  or  warp,  and  also 
among  the  transverse  threads  or  yams  which  constitute  the  weft 
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or  shooty  and  which  cloth  shall  be  capable  of  being  afterwards     Cornish 
felted  and  dressed  with  a  nap.     The  third  object  is  to  produce      reh'ne. 
cloth  from  cotton,  flax,  or  other  suitable  material  not  capable  of 
felting,  in  which  shall  be  interwoven  elastic  cords  or  strands  of 
*Indian  rubber,  coated  or  wound  with  a  filamentous  material."         [  *^74  ] 

After  describing  the  manner  in  which  the  first  and  second 
objects  were  attained,  the  specification  proceeded  with  reference 
to  the  third,  as  follows :  **  In  manufacturing  an  elastic  cloth 
from  cotton,  flax,  or  other  material  which  is  not  intended  to  be 
milled  or  felted,  I  introduce  into  the  fabric  threads  or  strands  of 
Indian  rubber,  which  have  been  previously  covered  by  winding 
filaments  tightly  round  them  through  the  agency  of  an  ordinary 
covering  machine,  or  otherwise  ;  these  strands  of  Indian  rubber 
being  applied  as  warp  or  weft,  or  as  both,  according  to  the  direction 
of  the  elasticity  required.  By  thus  combining  the  strands  of 
Indian  rubber  with  yarns  of  cotton,  flax,  or  other  non -elastic 
material,  I  am  enabled  to  produce  a  cloth  which  shall  afford  any 
required  degree  of  elastic  pressure,  according  to  the  proportions 
of  the  elastic  and  non-elastic  material. 

''  It  remains  only  to  add,  that  the  strands  of  Indian  rubber 
are,  in  the  first  instance,  stretched  to  their  utmost  tension,  and 
rendered  non-elastic,  as  described  in  my  former  specification ; 
and  being  in  that  state  introduced  in  the  fabric,  they  acquire  their 
elasticity  by  the  application  of  heat  after  the  fabric  is  made. 

"  Lastly,  as  my  invention  consists  solely  in  the  employment 
of  strands  of  Indian  rubber  in  connection  with  yams,  in  the  way 
described  for  manufacturing  elastic  goods  or  fabrics,  I  have  not 
deemed  it  necessary  to  describe  any  particular  kind  of  machinery 
for  carrying  the  same  into  effect,  as  such  machinery  is  well 
known  and  forms  no  part  of  my  invention." 

With  respect  to  the  first  and  second  objects  of   the  patent, 
there  was  little  or  no  contest.     The  plaintiffs'  witnesses  deposed 
that  Sievier's  invention  had,  as  to  those  objects,  effected  an 
improvement  not  in  public   use  *before ;    and  the  defendant      [  ^sts  ] 
called  no  witnesses  to  contradict  this. 

With  respect  to  the  third  object,  scientific  witnesses  called  by 
the  plaintiffs,  proved  that  Sievier's  invention  had  effected  an 
improvement  on  any  manufacture  of  the  sort  known  before :  that 
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Cornish  the  article  produced  was  lighter,  more  porous,  and  yielded  more 
Keen£.  ^^^^  ^^y  ^^^^  b^d  preceded  it ;  it  adapted  itself  more  easily  to 
the  human  frame,  and  wa's  considerably  cheaper :  medical  wit- 
nesses also  proved  that  for  these  reasons  it  was  a  great  improve- 
ment for  use  in  surgical  cases.  Then,  persons  conversant  with 
the  trade,  deposed  that  there  were  not  above  six  or  seven  manu- 
facturers of  similar  articles  in  London ;  that  previously  to  the 
date  of  the  plaintiff's  patent,  the  witnesses  had  never  seen  such 
an  article  as  his  in  the  market ;  and  that  it  was  extensively  sold 
in  March  and  April,  1833.  A  witness,  who  had  lived  as  a 
servant  with  the  defendants  from  October,  1832,  to  April,  1838, 
proved  that  during  that  period  they  had  never  manufactured 
the  article. 

The  defendants'  witnesses,  on  the  other  hand,  spoke  very 
lightly  of  the  merits  of  the  article.  One  of  them  said  he  thought 
it  a  production  likely  to  bring  a  former  article  made  entirely  of 
elastic  threads,  into  contempt :  another  said  it  was  not  so  good, 
because,  though  cheaper,  it  was  heavier :  others  said  they  had 
made  it  at  one  time,  but  soon  relinquished  it  and  went  back  to 
the  article  made  entirely  of  elastic  threads. 

To  disprove  the  novelty  of  the  invention,  the  defendants  called 
various  witnesses,  who  said  they  had  made  this  article  and  dealt 
with  it  in  trade  before  the  date  of  the  plaintiff's  patent,  and  also 
that  the  defendants  themselves  had  made  it  a  year  before.  They 
also  put  in  a  former  patent  of  Sievier's  and  one  of  Thomas 
Hancock,  which,  as  they  insisted,  comprehended  the  present 
invention.  Those  patents  were  as  follows  : 
[  676  ] .  Sievier's,  sealed  1st  of  December,  1831.  Enrolled,  June,  1832. 
*'  This  invention  consists  in  the  application  or  employment  of 
filaments,  threads,  or  strands  of  caoutchouc  or  Indian  rubber,  to 
or  for  the  making,  manufacturing,  or  constructing,  of  elastic 
cables,  ropes,  whale  fishing  and  other  lines,  lathe  and  rigger 
bands,  bags  and  purses ;  such  filaments,  threads,  or  strands 
of  caoutchouc  or  Indian  rubber,  being  previously  platted  over 
or  covered  with  hemp,  flax,  silk,  wool,  cotton,  catgut,  Indian 
grass,  strips  of  leather,  or  other  fit  and  proper  materials ;  part 
of  which  articles,  when  so  manufactured,  are  applicable  to 
various  other  purposes. 
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"  As  filaments  or  threads  of  Indian  rubber,  covered  with  Cornish 
cotton,  silk,  and  other  materials,  are  now  commonly  used  in  keenb. 
the  manufacture  of  many  articles  where  elasticity  is  required, 
and  as  such  filaments  or  threads  are  covered  with  different 
materials  by  various  kinds  of  machines  applicable  to  the  purpose, 
it  is  not  necessary  for  me  to  describe  any  particular  machinery 
by  which  the  filaments,  threads,  or  strands  of  Indian  rubber, 
required  for  the  different  articles  to  be  manufactured  in  my 
improved  manner  are  to  be  platted,  intermixed,  or  covered  with 
the  materials.  I  therefore  shall  only  state  generally,  that  the 
filaments,  threads,  or  strands  of  caoutchouc,  are  prepared  by 
cutting  them  from  any  convenient  sized  or  shaped  piece  of 
Indian  rubber  into  long  strips,  which  are  afterwards  stretched 
to  their  utmost  tension,  and  wound  upon  drums,  reels,  or 
bobbins,  ready  to  be  platted  over  or  covered  by,  or  interwoven 
with,  the  various  materials  before  mentioned.'* 

After  describing  the  mode  of  applying  the  invention  in  the 
manufacture  of  cables,  &c.,  the  specification  proceeded, 

"My  improved  bags  and  purses  are  composed  of  knitting  or 
network,  made  of  strands  or  cords  of  the  filaments  prepared 
as  above  described,  and  which  are  capable  of  *  being  made  into  [  *o77  ] 
purses  or  bags  by  hand ;  or  the  filaments,  strands,  or  cords, 
prepared  as  above  described,  may  be  knitted,  netted,  or  platted 
into  purses  or  bags,  by  machinery  or  by  hand.  As  there  are  so 
many  descriptions  of  bags  to  which  these  improvements  in  the 
construction  may  be  applicable,  it  is  not  necessary  to  state 
further,  than  that  in  any  case  where  elasticity  may  be  required, 
the  bag  or  purse  may  be  made  wholly  of  the  above  materials,  or 
only  parts  used ;  for  instance,  in  making  carpet  travelling-bags, 
I  should  only  form  the  ends  or  edges  of  the  bags  of  the  elastic 
material,  covered,  when  stretched  to  its  utmost  extension,  with 
leather,  or  other  suitable  substance,  which  will  be  capable 
on  collapsing,  of  drawing  up  the  leather,  or  other  covering, 
into  puckers  or  gathers,  so  as  to  allow  of  the  bag  enlarging 
very  considerably,  when  any  extra  quantity  of  articles  are  put 
into  it." 

Hancock's,  sealed  and  enrolled  8th  of  August,  1820. 

*'  Invention  of  an  application  of  a  certain  material  to  various 
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Cornish      articles  of   dress  and   other  articles,  that  the   same  may  be 

Kbbnb.       rendered  more  elastic. 

''  The  material  I  use  is  caoutchouc ;  I  cut  it  into  slips  of  a 
convenient  length  and  thickness,  according  to  the  purpose  for 
which  it  is  to  be  used,  and  the  degree  of  elasticity  necessary. 
If  the  quality  of  the  caoutchouc  is  not  the  best,  or  the  spring  is 
not  required  to  be  very  substantial,  I  prepare  these  slips  by 
putting  them  into  hot  water,  and  steeping  them  awhile  to  pre- 
vent their  cracking  on  the  edges:  when  the  substance  of  the 
spring  is  required  to  be  more  considerable,  or  the  quality  of  the 
caoutchouc  better,  I  use  it  without  such  preparation.  I  apply 
the  caoutchouc  spring  to  gloves  in  the  following  manner :  A  case 
or  pipe  of  leather,  linen,  or  cotton,  or  other  similar  material,  is 
made  as  long  as  it  is  necessary  the  spring  should  stretch ;  the 
spring  is  then  fastened  at  the  extremities  of  the  pipe  or  case,  by 

[  *578  1  sewing  or  otherwise,  *in  such  a  manner  as  that  the  pipe  may 
contract  and  gather  up  very  considerably.  The  case  or  pipe  is 
then  fixed  in  the  wrist  of  the  glove  so  as  (io  contract  the  glove  to 
the  size  of  the  wrist, — care  being  taken  not  to  make  the  spring 
so  strong  but  that  the  glove  will  easily  draw  over  the  hand. 
The  case  or  pipe  may  be  made  in  the  glove  itself,  and  the  spring 
be  introduced  in  the  manner  I  have  described.  Attention  must 
be  paid  in  fastening  the  caoutchouc  that  it  is  not  pierced  any 
where  between  the  extremities  by  the  needle,  otherwise  it  will 
be  liable  to  tear  and  break.  In  a  similar  manner  I  apply  the 
caoutchouc  spring  to  any  other  article  of  dress  where  elasticity 
is  desirable  at  any  particular  part.  I  apply  the  caoutchouc 
springs  to  waistcoats  and  waistbands,  to  make  them  contract 
and  sit  close  to  the  body ;  to  coat  sleeve  linings  to  draw  them 
closer  round  the  waist ;  to  the  mouth  of  pockets  to  prevent  their 
contents  from  falling  out  when  in  an  inverted  position,  and  pre- 
vent their  being  easily  picked  ;  to  trowsers  and  to  gaiter  straps 
to  enable  them  to  lengthen  and  shorten  to  the  bend  of  the  knees 
and  ankle  joints ;  to  braces,  instead  of  wire  and  other  springs,  as 
now  commonly  used  ;  to  stockings  to  prevent  their  slipping  down 
the  leg ;  to  garters  ;  to  shirt  wrists ;  to  the  knees  of  drawers  and 
breeches ;  to  wigs,  false  curls,  and  fronts,  to  keep  tight  on  the 
head ;  to  pocket-books  and  purses,  instead  of  the  strap  and  loop, 
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and  wire  springs ;  to  riding  belts ;  to  stays,  and  such  part  (i)  of      Cornish 
the  apparel  and  dress  of  women  as  require  to  be  kept  close  to  the       keekk. 
person,  and  yet  to  be  elastic  ;  as  fastenings  to  boots,  shoes,  clogs, 
and  pattens,  when  the  object  is  to  take  them  off  and  on  without 
any  difficulty,  unlacing,  or  tying  :  I  apply  caoutchouc  to  the  soles 
of  boots,  shoes,  and  clogs,  by  making  either  the  whole  sole  of 
caoutchouc,  or  the  inner  or  outer  sole  only,  or  by  fastening  a 
piece  of  caoutchouc  between  the  soles  ;  and,  in  either  case,  boots, 
shoes,  and  clogs  are  *rendered  more  elastic  to  the  foot.    I  apply       [  *°^^  • 
the  caoutchouc  springs  to  stiffeners  for  neckcloths.    I  use  caout- 
chouc in  springs  to  render  them  elastic  to  the  foot,  by  forming 
a  piece  to  the  bottom  of  the  stirrup,  which  I  fasten  in  by  having 
holes  drilled  in  the  stirrup  and  sewing  in  the  caoutchouc  with 
wax-thread  or  wire,  or  by  rivetting  or  screwing  it  on  with  iron. 

''  In  this  specification  I  do  not  insist  upon  any  particular 
mode  of  applying  or  fastening  caoutchouc  to  the  various  articles 
described,  as  that  may  be  varied  as  convenience  may  require ; 
my  object  being  to  produce  and  apply  a  better  kind  of  spring 
than  any  now  in  use  for  the  purposes  above  mentioned." 

TiNDAL,  Ch.  J.  left  it  to  the  jury  to  say  whether  the  plaintiffs* 
invention  was  an  improvement ;  and  whether  it  was  in  public  use 
and  operation  at  the  time  the  letters  patent  were  granted. 

A  verdict  was  found  for  the  plaintiffs,  with  leave  for  the 
defendants  to  move  to  set  it  aside  upon  any  objection  arising 
out  of  the  specifications,  or  former  patents. 

In  Hilary  Term,  1836,  Sir  F.  Pollock  moved  to  enter  a  nonsuit 
on  the  ground  that  the  invention  for  which  the  patent  had  been 
taken  out,  was  not  the  subject  of  a  patent,  or  at  all  events  was 
not  shewn  to  be  so  in  the  specification.  It  was  not  the  subject 
of  a  patent,  because  the  plaintiff  only  proposed  to  make  a  cloth 
that  should  have  a  particular  kind  of  thread  in  it ;  a  mere  com- 
bination of  objects  known  before :  Saunders  v.  Aston  (2) ;  and 
the  specification  was  insufficient,  because  instead  of  explaining 
the  process,  it  merely  stated  that  the  patentee  introduced 
this  thread. 

A  new  trial  was  also  moved  for  on  the  ground  that  *the  verdict       [  •580  ] 
was  against  the  evidence,  particularly  with  regard  to  the  effect  of 
(1)  Sic.  (2)  37  E.  B.  574  (3  B.  &  Ad.  881). 
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Cornish      the  former  patents ;  and  that  since  the  trial  the  defendants  had 
Kekne.       discovered  that  a  patent  had  been  taken  out  by  one  Desgrand 
in   November,  1832,  for   the   same  objects  as  the  plaintiffs'. 
Desgrand^s  patent  was  enrolled  in  May,  1833. 

It  was  suggested  that  there  had  been  a  misdirection  in  the 
omission  to  explain  to  the  jury  that  a  previous  public  use  of 
the  article  in  question  would  avoid  the  plaintiffs*  patent,  although 
such  public  use  had  not  been  general ;  and  Webnter  v.  Uther  (i) 
was  referred  to,  in  opposition  to  Leu  in  v.  Marling  (2)  and  Jones  v. 
Pearce  (3),  which  had  been  cited  on  that  head  for  the  plaintiffs. 
It  turned  out  however,  that  the  jury  had  been  expressly  directed 
to  consider  whether  there  had  been  a  public  use  of  the  article 
before  the  plaintiffs'  patent ;  and  a  rule  nisi  for  a  new  trial  was 
granted  on  the  other  ground  only. 

[After  argument,  the  Court  took  time  for  consideration.] 

[  "'S*  ]       TiNDAL,  Ch.  J. : 

The  discussion  on  this  case,  arises  on  a  motion  to  the  Court  to 
set  aside  a  verdict  obtained  by  the  plaintiffs,  as  assignees  of  the 
original  patentee,  in  an  action  for  the  infringement  of  a  patent, 
and  to  grant  a  new  trial  upon  three  grounds ;  first,  that  in  point 
of  law  the  invention,  for  which  the  patent  was  taken  out,  was 
not  the  subject-matter  of  a  patent ;  secondly,  that  the  verdict 
was  against  the  evidence  given  at  the  trial ;  and  thirdly,  upon 
facts  disclosed  in  an  affidavit. 

The  patent  in  question,  which  bore  date  the  17th  of  January, 
1833,  was  **  for  an  improvement  or  improvements  in  the  making 
[  'oHo  ]  or  manufacturing  of  elastic  goods  *or  fabrics,  applicable  to 
various  useful  purposes,*'  and  the  patentee  in  his  specification, 
which  was  enrolled  in  July,  1833,  described  his  invention  in 
general  terms  to  be  designed  for  the  production  of  an  elastic 
web-cloth  or  other  manufactured  fabric,  for  bandages,  and  for 
such  articles  of  dress  as  the  same  might  be  applicable  to.  And 
then  described  more  particularly  the  three  distinct  objects  which 
the  patentee  proposed. 

(1)  Godson, Pat. Law, 232 (Higgins  (3)  Godson,  Pat  Law,  46  (I  Web. 
Dig.  Pat.  Cus.  No.  933).                            P.  C.  122). 

(2)  34  E.  li.  313  (10  B.  &  C.  22). 
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At  the  trial  of  the  cause  it  was  admitted  on  the  part  of  the      Cornish 
defendants,  that  the  principal  ground  on  which  the  patent  wa&       kbenb. 
sought  to  be  impeached,  was  with  referenclB  to  the  third  object, 
described  in  the  specitication ;   and  the  whole  of  the  evidence 
produced  by  the  defendants,  and  the  main  part  of  the  argument 
before  us,  applies  itself  to  that  object  alone. 

The  third  object  proposed  by  the  patentee,  was  ''  to  produce 
cloth  from  cotton,  flax,  or  other  suitable  material,  not  capable  of 
felting,  in  which  shall  be  interwoven  elastic  cords  or  strands 
of  Indian  rubber,  coated  or  wound  round  with  filamentous 
material.''  The  patentee  afterwards  describes  the  mode  of 
effecting  the  third  object  to  be,  by  introducing  into  the  fabric 
threads  or  strands  of  Indian  rubber,  which  have  been  previously 
covered  by  winding  filaments  tightly  round  them,  through  the 
agency  of  an  ordinary  covering  machine  or  otherwise:  these 
strands  of  Indian  rubber,  being  applied  as  warp  or  weft,  or  as 
both,  according  to  the  direction  of  the  elasticity  required.  That 
by  thus  combining  the  strands  of  Indian  rubber  with  yams  of 
cotton,  flax,  or  other  non-elastic  material,  the  patentee  was 
enabled  to  produce  a  cloth  which  should  afiford  any  degree  of 
elastic  pressure,  according  to  the  proportions  of  the  elastic  and 
non-elastic  material.  The  patentee  added,  ''  that  the  strands 
of  Indian  rubber  were,  in  the  first  instance,  stretched  to  their 
utmost  tension  and  rendered  non-elastic,  as  described  in  a 
former  specification  ^to  another  patent :  and  being  in  that  state  [  *5S6  ] 
introduced  in  the  fabric,  they  acquire  their  elasticity  by  the 
application  of  heat  after  the  fabric  is  made." 

Now  the  first  objection  made  to  the  patent  so  described,  is, 
that  the  invention  is  not  the  subject-matter  of  a  patent.  That 
it  is  neither  a  new  manufacture,  nor  an  improvement  of  any  old 
manufacture ;  but  is  merely  the  application  of  a  known  material, 
in.  a  known  manner,  to  a  purpose  known  before..      .  . 

The  question  therefore,  as  to  this  point  is,  does  it  come  under 
the  description  of  ''  any  manner  of  new  manufacture  "  which 
are  tlie  terms  employed  in  the  statute  of  James  ?  That  it  is  a 
manufacture,  can  admit  of  no  doubt;  it  is  a  vendible  article 
produced  by  the  art  and  hand  of  man ;  and  of  all  the  instances 
that  would  occur  to  the  mind  when  inquiring  into  the  meaning 
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Gk>RNiBH  of  the  terms  employed  in  the  statute,  perhaps  the  very  readiest, 
Kbkne.  would  be  that  of  some  fabric  or  texture  of  cloth.  Whether  it  is 
new  or  not,  or  whether  it  is  an  improvement  of  an  old  manu- 
facture, was  one  of  the  questions  for  the  jury  upon  the  evidence 
before  them ;  but  that  it  came  within  the  description  of  a 
manufacture,  and  so  far  is  an  invention  which  may  be  protected 
by  a  patent,  we  feel  no  doubt  whatever.  The  materials  indeed 
are  old  and  have  been  used  before;  but  the  combination  is 
alleged  to  be,  and  if  the  jury  are  right  in  their  finding,  is  new, 
and  the  result  or  production  is  equally  so.  The  use  of  elastic 
threads  or  strands  of  Indian  rubber  previously  covered  by 
filaments  wound  round  them,  was  known  before;  the  use  of 
yarns  of  cotton  or  other  non-elastic  material  was  also  known 
before ;  but  the  placing  them  alternately  side  by  side  together 
as  a  warp,  and  combining  them  by  the  means  of  a  weft  when  in 
extreme  tension  and  deprived  of  their  elasticity,  appears  to  be 
new ;  and  the  result,  namely,  a  cloth,  in  which  the  non-elastic 
[  '587  ]  *threads  form  a  limit,  up  to  which  the  elastic  threads  may  be 
stretched,  but  beyond  which  they  cannot,  and,  therefore,  cannot 
easily  be  broken,  appears  a  production  altogether  new.  It 
is  a  manufacture,  at  once  ingenious  and  simple.  It  is  a 
web  combining  the  two  qualities  of  great  elasticity,  and  a 
limit  thereto. 

The  second  objection  to  the  verdict  is,  that  it  is  against  the 
evidence.  The  only  issue  to  which  this  objection  has  applied 
itself  in  the  course  of  the  argument,  is  the  issue,  whether  the 
invention  was  new  as  to  the  public  use  thereof  in  England. 
Now  the  evidence  at  the  trial  which  applied  itself  to  this 
question,  consisted  of  two  perfectly  distinct  heads  or  classes; 
the  documentary  evidence  of  former  patents  and  specifications, 
and  the  parol  testimony  of  the  witnesses.  It  was  urged  that 
the  present  invention  was,  in  the  whole,  or  a  material  part  of  it, 
already  known  to  the  public,  by  the  specification  to  the  patent 
obtained  by  Hancock  which  was  enrolled  in  August,  1820,  and 
the  specification  to  the  former  patent  enrolled  by  Sievier  in 
June,  1882.  As  to  Hancock's  patent,  it  is  manifest  that  if  it 
applied  at  all  to  the  invention  for  which  the  patent  now  under 
discussion  was  taken  out,  it  applied  only  to  the  first  object  stated 
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in  the  specification,  all  contention  as  to  which  object  was  given  Cornish 
up  at  the  trial.  But  the  description  in  Hancock's  patent  shews  kbenel 
a  material  distinction  between  his  discovery  and  that  of  Sievier. 
Hancock's  patent  was  taken  out  for  a  discovery  *'  of  the  applica- 
tion of  a  certain  material  to  certain  articles  of  dress  by  means 
of  which  the  same  may  be  rendered  more  elastic ; "  and  the 
mode  by  which  this  was  effected,  is  described  in  the  specifica- 
tion to  be  by  applying  strips  of  Indian  rubber  into  cases  or 
pipes  formed  in  the  article  after  it  was  complete.  The  first 
object  of  Sievier's  patent,  is  that  of  introducing  the  cords  or 
strands  of  Indian  rubber  ^between  the  loops  or  stitches  of  the  l  *s^8  ] 
fabric,  so  as  to  form  a  constituent  part  of  the  fabric  itself.  And 
as  to  the  former  patent  of  Sievier,  it  was  a  patent  taken  out  for 
the  making  of  cables,  ropes,  whale  fishing  and  other  lines,  lathe 
and  rigging  bands,  bags  and  purses,  of  filaments  or  threads  of 
Indian  rubber  covered  with  cotton  or  other  materials ;  the  bands 
and  bags  were  to  be  knitted,  not  woven:  and  there  was  no 
attempt  to  mix  with  them  any  non-elastic  material  to  strengthen 
them,  or  to  form  a  limit  to  their  elasticity,  or  for  any  other 
purpose.  These  patents,  therefore,  do  not  by  any  means,  as  it 
appears  to  us,  impeach  the  novelty  of  the  present  invention. 

As  to  the  evidence  of  the  various  witnesses  brought  forward 
on  each  side  at  the  trial,  it  must  be  admitted  that  there  was 
evidence  on  both  sides.  The  question  raised  for  the  jury  was 
this:  Whether  the  various  instances  brought  forward  by  the 
defendants,  amounted  to  proof  that  before  or  at  the  time  of 
taking  out  the  patent,  the  manufacture  was  in  public  use  in 
England,  or  whether  it  fell  short  of  that  point,  and  proved  only 
that  experiments  had  been  made  in  various  quarters,  and  had 
been  afterwards  abandoned.  This  question  is  from  its  nature 
one  of  considerable  delicacy ;  a  slight  alteration  in  the  effect  of 
the  evidence  will  establish  either  the  one  proposition  or  the 
other,  and  the  only  proper  mode  of  deciding  it,  is  by  leaving  it 
to  the  jury.  On  the  present  occasion  they  heard  the  evidence 
patiently,  and  appeared  to  apply  it  with  intelligence ;  and,  we 
can  see  no  reason  to  be  dissatisfied  with  the  conclusion  at  which 
they  arrived. 

With  respect  to  the  third  ground  upon  which  the  rule  to  shew 
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Cornish  cause  was  obtained  in  this  case,  viz.,  that  since  the  trial  the 
Reeke.  defendant  has  discovered  a  patent  taken  out  by  one  Desgrand, 
the  patent  being  sealed  in  November,  1832, — without  entering 
into  the  question  *whether  the  invention  for  which  the  patent 
>■  *589  ]  in  dispute  was  taken  out,  was  or  was  not  described  in  the 
specification  of  Desgrand,  we  think  it  sufficient  to  observe,  that 
this  specification  was  not  enrolled  till  May,  1833,  whereas  the 
article  made  under  the  plaintiff's  patent  was  publicly  made  and 
sold  upon  the  London  market,  to  a  very  large  extent  in  March 
and  April  of  the  same  year.  And  although  the  specification  of 
Sievier's  patent  was  not  enrolled  till  July,  1833,  we  think  the 
mere  fact  of  the  enrolment  of  Desgrand's  specification  after  the 
plaintiff's  patent  was  sealed,  and  his  discovery  known  upon 
the  market,  does  not  of  itself,  alone,  afford  any  proof  whatever 
of  the  want  of  novelty  in  the  manufacture  made  under  the 
plaintiff's  patent. 

We  therefore  think  there  is  no  ground  for  disturbing  the 
verdict,  and  that  the  rule  for  a  new  trial  must  be 

Discharged. 


/83^-  DOE  D.  EHODES  v.  EOBINSON. 

April  24. 

(3  Bing.  N.  C.  677—680;  S.  C.  4  Scott,  396;  3  Hodges,  84  ;  6  L.  J.  (N.  S.) 

[677]  C.  P.  235;   1  Jur.  356.) 

A  notice  to  quit  given  by  an  agent  of  an  agent,  is  not  sufficient 
without  a  recognition  by  the  principal. 

Ejectment  by  mortgagee. 

At  the  trial  before  Coleridge,  J.,  the  only  question  was, 
whether  the  person  who  served  the  notice  to  quit  had  any 
authority  to  serve  it.  The  notice  was  as  follows :  "  I  hereby 
give  you  notice  to  quit  the  possession  of  the  messuages,  Ismds, 
tenements,  and  other  hereditaments,  which  you  now  hold  as 
tenant  under  the  mortgagees  in  possession  of  the  estates  of  John 
Chadwick,  situate  in  Bramhope,  in  the  county  of  York,  or 
[  •678]  elsewhere,  in  the  said  county,  at  the  expiration  of  your  *now 
current  year,  and  that  you  leave  the  same  in  a  tenantable  state 
and  condition.  Dated  this  20th  day  of  July,  1835 :  "  And  the 
person  who  served  it  being  called  as  a  witness,  stated,  that  he 
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had  authority  from  the  attorney  of  the  mortgagee  to  receive  and        Doe  d. 
reduce  the  rents  of  the  mortgaged  property ;  that  he  had  given  r. 

numerous  notices  to  quit  to  tenants  on  that  property ;  and  that     i^<>»i^8on. 
three  or  four  of  them  had  gone  out  in  consequence. 

The  learned  Judge  thinking  that  the  witness  was  not  suffi- 
ciently shewn  to  have  been  authorised,  a  verdict  was  taken  for 
the  plaintiff,  with  leave  for  the  defendant  to  move  to  enter  a 
nonsuit  instead. 

IVightnian  having  obtained  a  rule  nisi  accordingly, 

Sir  G.  Lewin,  who  shewed  cause,  relied  on  Goodtitle  v. 
Woodirard  (i),  where  it  was  held,  that  to  entitle  joint  tenants  to 
recover  in  ejectment  against  a  tenant  from  year  to  year,  the 
notice  to  qiiit  must  be  signed  by  all  the  joint  tenants  at  the  time 
it  is  served ;  but  if  the  notice  be  given  by  an  agent,  it  is  suffi- 
cient if  his  authority  be  subsequently  recognised ;  and  therefore, 
where  such  notice  was  given  by  an  agent  under  a  written 
authority,  which,  at  the  time  of  the  service  of  the  notice  had 
been  signed  only  by  some  of  the  several  joint  tenants,  but 
afterwards  was  signed  by  all  the  others,  the  subsequent  recogni- 
tion was  sufficient  to  give  validity  to  the  authority  from  the 
beginning,  and  that  the  notice  to  quit  was  tTierefore  sufficient. 
And  Abbott,  Ch.  J.  said,  **  the  occupier  having  received  notice 
to  quit,  purporting  to  be  given  on  the  part  of  all  the  lessors  of 
the  plaintiff,  had  then  such  a  notice  as  he  could  act  upon  with 
certainty  at  the  time  it  was  given.  The  question  is,  whether 
the  agent  had  authority  to  give  the  *notice ;  and  I  am  of  opinion  [  '679  J 
that  the  maxim  of  law,  *  Omnia  ratihabitio  retrohahitur  et  mandato 
aquiparatnr '  applies  here,  and  that  the  subsequent  recognition 
by  all  the  lessors  of  the  plaintiff  gives  effect  to  the  authority." 

In  Doe  d.  Mann  v.  Walters  (2),  the  Court  seemed  to  think  that 
where  notice  to  quit  is  given  by  an  agent,  the  agent  ought  to 
have  authority  at  the  time  the  notice  begins  to  operate,  and  that 
a  subsequent  recognition  by  the  landlord  is  not  sufficient.  But 
Parke,  J.  said,  inasmuch  as  there  was  some  evidence,  though 
very  slight,  from  which  the  jury  might  infer  that  the  agent  in 

(1)  3  B.  &  Aid.  6«9.  (2)  34  R.  R.  522  (10  B.  &  C.  626). 
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DoK  d.       thttt  case  had  a  previous  authority,  there  should  be  a  rule,  not 
Rhodes 

r.  for  a  nonsuit,  but  for  a  new  trial. 

RoBiNBoy.  rpjjg^^  ^g^g^^  therefore,  did  not  impugn  the  authority  of  Goodiitle 
V.  Woodward,  which  was  in  accordance  with  Doe  d.  JoWffe  v. 
Syboimi  (1),  and  the  bringing  this  action  was  a  sufficient 
recognition  of  the  notice  given. 

Wightman,  in  support  of  the  rule : 

It  is  not  proposed  to  impugn  Goodtitle  v.  Woodward:  the 
objection  is  that  the  notice  was  given  by  an  agent  of  an  agent, 
and  that  no  recognition  of  it  by  the  principal  was  proved. 
There  was  no  evidence  of  the  circumstances  under  which  the 
other  tenants  had  submitted  to  the  notice,  nor  was  their  sub- 
mission any  evidence  against  the  defendant.  This  goes  far 
beyond  any  of  the  decided  cases. 

TiNDAL,  Ch.  J. : 

If  we  were  to  allow  this  verdict  to  stand  without  further 
investigation,  we  should  be  carrying  our  decision  beyond  any  of 
the  cases  which  have  yet  appeared ;  that  is,  by  holding  that  a 
notice  by  an  agent  of  an  agent  is  sufficient  without  any  evidence 
of  recognition  by  the  principal.  There  should  have  been 
evidence  here  of  an  authority  to  give  notice,  or  of  a  recognition. 
[  680  ]  Some  evidence  there  was,  but  so  little  does  the  matter  appear 

to  have  been  sifted  that  we  think  the  cause  should  go  down  again. 

BosANQCJET,  J.  and  Coltman,  J.  concurred. 

Hide  absolute  for  a  new  trial, 

(1)  2  Esp.  677. 
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LORD  V.  WARULK  i887. 

.    ^.          ,                                                                                                                 AprU  26. 
(3  Bing.  N.  C.  680—684 ;  S.  C.  4  Scott,  402 ;  1  Jur.  382.)  V 

1.  When  property  iii  land  passes  by  a  deed,  the  property  in  the  deed        -        -• 
passes  with  it. 

2.  An  attorney  who  draws  and  attests  a  deed,  conveying  land  from 
A.  to  £.,  is  not  allowed  afterwards  to  say  that  the  property  in  the  land 
and  deed  did  not  pass. 

3.  Where  a  jury  gave  a  general  verdict  for  defendant  on  three  issues, 
having  been  misdirected  on  one,  the  Court  granted  a  new  trial  on 
payment  of  costs. 

Trover  for  a  deed  purporting  to  have  been  made  between  one 
Richard  Lord,  now  deceased,  of  the  one  part,  and  the  plaintiff, 
and  William  Wilkins,  of  the  other  part,  and  purporting  to  be 
a  conveyance  from  R.  Lord,  deceased,  to  Wilkins,  in  trust  for 
the  plaintiff,  of  certain  premises  therein  described. 

Special  damage,  that  by  reason  of  the  conversion  of  this 
deed  by  the  defendant,  the  plaintiff  had  been  hindered  from 
completing  the  sale  of  several  acres  of  the  premises. 

Pleas,  first,  that  the  plaintiff  was  not  possessed  of  the  deed  as 
of  his  own  property : 

Secondly,  that  the  deed  in  question  was  drawn  and  attested 
by  the  defendant,  as  attorney  of  R.  Lord,  deceased,  upon  his 
instructions,  and  to  be  paid  for  by  him ;  that  it  was  a  convey- 
ance from  R.  Lord,  deceased,  to  the  plaintiff,  his  son,  to  give 
him  a  qualification  for  killing  game;  that  it  remained  in  the 
possession  of  the  defendant,  as  the  attorney  of  R.  Lord,  deceased, 
and  as  part  of  his  muniments ;  and  that  the  defendant  had  a 
general  lien  upon  it  for  a  debt  still  due  to  him  from  R.  Lord, 
deceased. 

Thirdly,  that  R.  Lord,  deceased,  and  the  plaintiff,  *consented       [  *68i  ] 
that  the  deed  should  remain  in  the  hands  of  the  defendant  as  a 
security  for  the  debt  due  from  R.  Lord,  deceased,  to  the  defen- 
dant, and  that  the  defendant  should  have  a  lien  upon   it  in 
respect  of  that  debt. 

The  plaintiff  joined  issue  on  the  first  plea,  and  to  the  second 
replied,  that  the  deed  was  prepared  under  the  instructions  of 
R.  Lord,  deceased,  for  the  use  and  benefit  of  the  plaintiff,  and  in 
order  that  it  might  become  the  property  of  the  plaintiff,  and  did 
not  remain  in  the  possession  of  the  defendant,  as  attorney  for 
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Lord  R.  Lord,  deceased,  and  that  the  charges  for  the  deed  were  paid 
Wardlk.      before  the  time  of  the  conversion. 

He  traversed  the  agreement  set  up  in  the  third  plea. 

The  defendant  traversed  the  whole  of  the  replication  to  the 
second  plea,  and  joined  issue  on  the  replication  to  the  third. 

At  the  trial,  before  Park,  J.,  it  appeared  that  the  deed  had 
been  drawn  by  the  defendant,  under  the  instructions  of  R.  Lord, 
deceased,  to  give  his  son,  the  plaintiff,  then  a  minor,  a  qualifica- 
tion to  kill  game :  that  the  deed  remained  in  the  possession  of 
the  defendant;  that,  upon  one  occasion,  he  had  produced  it 
before  some  magistrates,  to  establish  the  plaintiff's  qualifica- 
tion; and  that  the  plaintiff  ordered  it  then  to  be  taken  back 
to  the  defendant,  saying,  it  was  agreed  between  his  father  and 
himself  that  the  defendant  was  to  hold  the  deed  till  his  debt 
was  paid. 

The  defendant,  after  the  death  of  R.  Lord,  made  out  his  bill 
for  drawing  the  deed,  against  the  plaintiff,  then  of  age;  with 
charges  for  *' attending  him  and  his  father,"  and  '*  attending, 
as  his  solicitor,  before  the  magistrates."  The  plaintiff  paid 
that  bill;  but  a  general  bill,  due  from  the  father,  remained 
unpaid. 

The  defendant  contended  that  as  this  was  a  voluntary  convey- 

[  *682  ]       ance  no  property  in  the  land  or  the  deed  ever  *passed  to  the 

plaintiff;  and  that  the  defendant's  continued  possession  of  the 

deed,  and  the  plaintiff's  language  before  the  magistrates,  were 

evidence  of  the  agreement  relied  on  in  the  third  plea. 

The  learned  Judge,  after  pointing  out  what  was  in  dispute 
upon  each  issue,  told  the  jury  that  they  were  to  say  whether  the 
deed  was  intended  to  pass  any  interest  in  the  land,  and  that 
the  main  question  was,  whether  the  deed  belonged  to  R.  Lord, 
deceased,  or  to  his  son.  The  jury  found  a  verdict  generally  for 
the  defendant. 

Wildcy  Serjt.  moved  to  set  aside  this  verdict  as  against  the 
evidence  and  for  misdirection : 

The  defendant  having  attested  the  deed  and  produced  it  before 
the  magistrates,  in  support  of  the  plaintiff's  title,  was  estopped 
to  say  that  the  land  and  the  deed  did  not  belong  to  the  plaintiff: 


VOL.  XLiiiJ      1837.     C.  P.     3  BIN6.  N.  C.  682—683.  763 

Doe  d.  Roberts  v.  Roberta  (l)y  Brackenbfin/  v.  Brarkenbury  {2),  Lord 
Cecil  y.  Biiteher{3),  IVillis  v.  Robinson  (4):  and  the  agreement  wardlb 
set  up  in  the  third  plea  was  inconsistent  with  the  assertion  that 
the  plaintiff  had  no  interest  in  the  deed.  The  defendant's 
delivering  his  bill  to  the  plaintiff,  and  the  charges  contained  in 
the  bill,  were  also  evidence  that  the  plaintiff  employed  the 
defendant  to  draw  the  deed,  and  that,  therefore,  it  belonged  to 
the  plaintiff.  If  it  were  the  plaintiff's  deed,  the  defendant  could 
claim  no  lien  on  it  in  respect  of  work  done  for  B.  Lord,  the 
father :  Pratt  v.  Vizard  (5) ;  and  it  ought  not  to  have  been  left  to 
the  jury,  whether  it  was  the  deed  of  the  father  or  the  son ;  nor 
whether,  according  to  the  third  plea,  the  son  hal  ever  agreed 
that  the  defendant  should  hold  the  deed  as  a  security  for  the 
debt  due  from  the  father :  for  if  he  had  so  agreed,  the  agree- 
ment would  have  been  a  responsibility  incurred  *for  the  debt  of  [  *^^^  ] 
another,  and,  as  such,  void  under  the  Statute  of  Frauds,  unless 
committed  to  writing. 

A  rule  nisi  having  been  granted, 

GotiUnirny  Serjt.  and  Humfrey  shewed  cause : 

The  agreement  in  the  third  plea  is  not  an  agreement  to  pay 
the  debt  of  another,  but  that  the  defendant  should  hold  the  deed 
as  a  security.  Of  that  agreement  the  plaintiff's  language  before 
the  magistrates,  and  the  defendant's  possession  of  the  deed,  was 
evidence  to  go  to  the  jury  under  the  third  issue;  and  as  the 
question  raised  by  that  issue  was  pointed  out  in  the  summing 
up,  it  is  no  ground  for  a  new  trial  that  there  may  have  been 
a  misdirection  upon  some  other  issue.  The  pt  stea  may  be 
amended  by  entering  the  verdict  for  the  defendant  on  the  third 
issue  only,  and  giving  the  plaintiff  his  costs  upon  the  two  first. 
But  the  deed  conveyed  no  property  to  the  plaintiff,  and  therefore 
was  not  his.  It  was  only  meant  to  give  him  an  excuse  for 
poaching.  In  Ogle  v.  Story  (6),  premises  which  were  mortgaged 
with  a  proviso  for  reconveyance,  at  the  costs  of  the  mortgagor, 

(1)  20  B.  E.  477  (2  B.  &  Aid,    (4)  4  BHgh,  N.  S.  .101. 

367).  (5)  39  B.  R.  660  (5  B.  &  Ad.  808). 

(2)  22  R.  R.  180  (2  Jac.  &  W.'Sei).    (6)  4  B.  &  Ad.  735. 

(3)  22  R.  R.  213  (2  Jac.  &  W.  565)  .  M 
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Lord  on  payment  of  principal  and  interest,  were  sold,  and  the  vendee 
Wab'dlb.  ^fl'S  to  pay  off  the  mortgage  on  the  completion  of  the  purchase ; 
but  the  mortgagee's  attorney,  who  held  the  title  deeds,  woald 
not  deliver  them  to  the  vendee,  till  his  own  bill  was  also  paid. 
The  bill  contained  some  items  faii'ly  chargeable  on  the  occasion, 
as,  costs  due  from  the  mortgagor  and  others,  which  were  pro- 
perly payable  by  the  mortgagee :  it  was  held,  that  the  attorney 
might  enforce  his  lien  on  the  deeds  against  the  vendee  to  the 
whole  extent  of  the  bill;  and  that  the  vendee  having  been 
obliged  to  pay  it  for  the  purpose  of  releasing  the  deeds, 
could  not  recover  back  from  the  attorney  the  amount  unduly 
charged. 

[  684  ]  WUde,  Hill,  and  Busby,  in  support  of  the  rule : 

The  verdict  being  general,  it  is  impossible  to  say  on  which  of 
the  issues  it  is  founded,  if  not  on  all.  The  jury  should  have 
been  called  on  to  distinguish  between  them,  and  have  been  told 
that  the  defendant  was  estopped  to  say  the  deed  did  not  belong 
to  the  plaintiff. 

TiNDAL,  Ch.  J : 

In  this  case  there  are  three  issues  on  which  the  jury  have 
expressed  an  opinion,  not  taking  them  up  severally,  which  would 
have  been  desirable,  but  giving  a  general  verdict. 

As  to  the  first,  if  the  cause  were  to  come  on  .again,  I  am  not 
disposed  to  say  the  verdict  ought  not  to  be  the  other  way, 
because,  if  the  property  conveyed  passed  by  the  deed  in  question, 
the  deed  itself  belongs  to  the  son ;  and  if  the  first  issue  has  been 
decided  improperly,  so  has  the  second ;  for  the  father  could 
not  give  the  defendant  a  lien  on  a  deed  which  belonged  to  the 
son.  But  on  the  third  issue  I  am  not  disposed  to  quarrel 
with  the  verdict. 

Strong  observations,  however,  have  been  made  on  an  expres- 
sion of  the  learned  Judge  who  presided  at  the  trial,  which 
expression,  if  I  had  been  on  the  jury,  I  should  have  confined  to 
the  first  issue.  It  is  urged  that,  in  giving  a  general  verdict,  the 
jury  may  have  misapplied  that  expression;  and^  if  so,  it  is 
perhaps  better  that  there  should  be  a  new  trial,  not  as  in  an 
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ordinary  case  of  misdirection,  but  under  the  peculiar  circum-        Lord 
stances,  on  payment  of  costs.  Wabdlx. 

Park,  J.  dissented,  but 

BosANQUET,  J.  and  Coltman,  J.  concurring,  the  rule  was  made 

Absolute. 


BLATCHFORD  v.  The  MAYOR,  ALDERMEN,  and         i837. 
BURGESSES  of  the  Borough  of  PLYMOUTH.  ^^—^' 

(3  Bing.  N.  C.  691—708 ;    S.  C.  4  Scott,  429 ;  3  Hodges,  86 ;  6  L.  J.  (N.  S.)         ^  ^^^  ^ 

a  P.  217.) 

Demise  of  a  mill  and  the  stream  of  water  flowing  in  the  leat  belonging 
to  the  lessor,  except  so  much  of  the  water  as  should  be  sufiicient  for  the 
supply  of  persons  whom  the  lessor  should  already  have  contiucted  with 
or  should  thereafter  contract  to  supply,  provided  that  such  a  quantity 
should  be  left  as  should  be  sufficient  to  supply  the  mill  for  twelve  hours 
a  day.  Covenant  that  the  lessee  should  eajoy  without  interruption  of 
the  lessor,  or  of  persons  claiming  by  his  act,  means,  consent,  default, 
privity,  or  procurement : 

Held,  no  demise  of  water  for  twelve  hours  a  day,  and  that  diversions 
occasioned  by  contracts  previous  to  the  demise  were  no  breach  of  the 
covenant  for  quiet  enjoyment. 

The  declaration  stated  that  the  defendants,  by  their  name 
of  the  Mayor  and  Commonalty  of  the  borough  of  Plymouth, 
had  demised  to  the  plaintiff,  his  executors,  administrators,  and 
assigns,^  a  certain  millhouse  and  mill  used  for  the  grinding  of 
com  and  grain,  commonly  called  or  known  by  the  Higher  Grist 
Mill,  situate,  &c.,  with  the  appurtenances,  together  with  the  use 
of  the  stream  of  water  running  or  flowing  in  the  leat  or  trench 
belonging  to  the  defendants,  from  the  northern  end  of  the  said 
demised  premises  unto  the  said  mill,  and  the  launder  in  which 
the  same  water  then  ran  or  flowed,  and  the  flood-hatch,  sluices, 
and  other  water-works  therein,  together  with  all  erections, 
buildings,  walls,  fences,  ways,  paths,  passages,  toll,  custom, 
benefit  of  grinding  corn  and  grain,  and  all  manner  of  other 
rights,  privileges,  advantages,  easements,  profits,  commodities, 
and  appurtenances  whatsoever,  to  the  said  millhouse,  mill,  and 
premises  belonging,  or  in  anywise  appertaining :  excepting  and 
always  reserving  out  of  the  said  demise  and  grant,  unto  the 
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Blatchfobd  defendants,  their  successors  and  assigns,  so  much  and  such  part 

T«E  Mayor    of  the  said  stream  of  water,  running  or  flowing  in  the  said  leat 

Plymouth     ^^  trench  belonging  to  the  defendants,  as  should  be  sufficient  for 

the  supply  of  such  and  so  many  of  the  inhabitants  of  the  town 

and  borough  of  Plymouth,  and  all  such  bodies  politic  and  cor- 

[  •692  J  porate,  officers  and  departments  in  his  Majesty's  *service,  having 
establishments  within  or  near  to  the  said  borough,  or  other 
person  or  persons  whomsoever,  as  the  defendants  had  then 
already  contracted  or  agreed;  or  should  at  any  time  thereafter 
contract  or  agree,  to  supply  with  water  from  their  said  stream 
or  leat :  provided,  nevertheless,  that  such  a  quantity  of  water 
should  be  always  left  to  flow  to  the  said  mill  as  should  be 
sufficient  for  the  due  working  thereof,  for  the  space  of  twelve 
hours,  at  least,  in  each  and  every  day  of  the  said  term  intended 
to  be  thereby  granted ;  times  of  needful  reparation  and  cleansing 
the  said  trench  or  leat,  the  breaking  of  the  banks  thereof,  and 
casualties  of  fire  and  frost  only  excepted :  also  excepting  and 
reserving  full  and  free  liberty,  licence,  and  authority  for  Mary 
Brodrick,  her  heirs  and  assigns,  and  also  to  and  for  the  defen- 
dants, their  successors  and  assigns,  and  their  respective  agents, 
workmen,  and  servants,  twice  in  every  year  during  the  said 
term  intended  to  be  by  the  said  indenture  granted,  or  oftener  if 
occasion  should  require,  to  enter  into  and  upon  the  said  mill- 
house,  mill,  dwelling-house,  and  premises  thereby  demised,  and 
every  part  thereof,  to  view  the  state  and  condition  of  the  same, 
and  likewise  of  the  said  trench  or  leat  belonging  to  the  defen- 
dants; and  also  excepting  and  reserving  unto  the  defendants, 
their  successors  and  assigns,  certain  fines,  penalties,  forfeitures, 
sum  and  sums  of  money  in  the  said  indenture  more  particularly 
mentioned  and  described :— to  have  and  to  bold  the  said  mill, 
millhouse,  &c.,  with  the  use  of  the  water  running  to  the  said 
mill  and  the  water-works  thereon,  and  all  and  singular  other 
the  premises  in  the  said  indenture  before  mentioned  and 
described,  and  thereby  demised  or  intended  so  to  be,  with  their 
and  every  of  their  customs,  liberties,  privileges,  advantages, 
members,  and  appurtenances  whatsoever,  except  as  before 
excepted,  unto  the  plaintifif,  his  executors,  administrators,  and 

[  *6'j3  ]       assigns,  from  the  *24th  of  June,  1832,  for  and  during,  and  unto 
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the  full  end  and  term  of  twenty-one  years  from  thence  next  Blatchpord 
ensuing,  and  fully  to  be  complete  and  ended :  the  plaintiff  qpHB  Mayor 
yielding  and  paying,  &c.  That  the  defendants,  by  their  then  p^^y^oDXH 
name  of  the  Mayor  and  Commonalty,  did  thereby  for  them- 
selves, their  successors  and  assigns,  covenant,  promise,  and 
agree  to  and  with  the  plaintiff,  his  executors,  administrators, 
and  assigns,  that  the  said  plaintiff,  his  executors,  administrators, 
and  assigns  observing  and  performing  the  several  covenants  and 
agreements  hereinbefore  contained,  by  him  and  them  to  be 
observed  and  performed  should,  and  lawfully  might,  peaceably 
and  quietly  have,  hold,  use,  occupy,  and  enjoy  the  said  mill- 
house,  mill,  waterworks,  and  all  and  singular  other  the  premises 
intended  to  be  thereby  demised,  with  their  appurtenances,  for 
and  during  the  full  and  complete  term  of  twenty-one  years 
thereby  granted,  without  any  lawful  hindrance,  denial,  molesta- 
tion, or  interruption  whatsoever,  of  or  by  the  said  M.  Brodrick, 
her  heirs,  executors,  administrators,  and  assigns,  or  of  or  by  the 
defendants,  their  successors  or  assigns,  or  any  other  person  or 
persons  whomsoever,  rightfully  claiming  or  to  claim,  by,  through, 
under  or  in  trust  for  them,  any  or  either  of  them,  or  by  their, 
any,  or  either  of  their  acts,  means,  consent,  default,  privity,  or 
procurement.  Breach, — that  though  the  plaintiff  had  always, 
from  the  time  of  the  making  the  said  indenture  hitherto,  well 
and  truly  paid  the  said  rent  by  the  said  indenture  reserved  on 
the  days  and  in  the  manner  in  the  said  indenture  appointed  for 
payment  thereof,  and  observed,  performed,  fulfilled,  and  kept 
all  things  in  the  said  indenture  contained  on  his  part  and  behalf 
to  be  performed,  fulfilled,  and  kept,  according  to  the  tenor  and 
effect,  and  true  intent  and  meaning  of  the  said  indenture,  yet 
the  defendants,  on  the  81st  of  March,  1888,  and  on  divers  days 
between  that  day  and  the  commencement  of  this  suit,  wrongfully 
and  injuriously  drew  and  took,  and  ^caused  and  procured  to  be  [  *<>94  ] 
drawn  and  taken,  from  and  out  of  the  said  stream,  divers  large 
quantities  of  the  water  thereof,  although  the  residue  of  the 
water  of  the  said  stream,  which,  on  those  days,  was  left  to  flow 
to  the  said  mill,  was  not  sufficient  for  the  due  working  thereof 
for  the  space  of  twelve  hours  on  any  or  either  of  those  days, 
although  no  casualties  of  fire  or  frost,  nor  any  times  of  needful 


788  1887.     C.  P.     8  BING.  N.  C.  694—695.  fR.R. 


Blatohfobd  reparation  or  cleansing  of  the  said  trench  or  leat,  or  any  breaking 
ThbMator   of  the  banks  thereof  required  the  drawing  or  taking  thereof: 
Plymouth.    ^^^  ^^^  defendants,  on  those  days  and  times,  wrongfully  and 
injuriously  hindered,   denied,   molested,   and    interrupted    the 
plaintiff  in  the  use  of  the  said  millhouse,  mill,  and  machinery, 
whereby  the  plaintiff,  during  all  the  time  aforesaid,  was  hindered 
and  prevented  from  working  the  said  mill,  and  had  lost  and  been 
deprived  of  divers  great  gains  and  profits  which  would  otherwise 
have  arisen  and  accrued  to  him  from  the  working  of  the  said  mill. 
The   defendants   pleaded  that  they  did  not  wrongfully  and 
injuriously  draw  and  take,  or  cause  and  procure  to  be  drawn  and 
taken,  from  and  out  of  the  said  stream,  the  said  quantities  of  the 
water  thereof  in  the  declaration  mentioned,  or  any  part  thereof, 
although  the  residue  of  the  water  of  the  said  stream  which,  on 
the  said  days  was  left  to  flow  to  the  said  mill,  was  not  sufficient 
for  the  due  working  thereof  for  the  space  of  twelve  hours  on  any 
or  either  of  the  said  days,  although  no  casualty  of  fire  or  frost, 
nor  any  times  of  needful  reparation  or  cleansing  of  the  said 
trench  or  leat,  or  any  breaking  of  the  banks  thereof  required  the 
drawing  or  taking  thereof ;  nor  did  the  defendants  wrongfully 
and  injuriously  hinder,  deny,  molest,  or  interrupt  the  plaintiff 
in  the  use  of  the  said  mill-house,  mill,  or  machinery  in  manner 
and  form  as  the  plaintiff  had  above  alleged ;  and  of  that,  the 
defendants  put  themselves  upon  the  country,  &c. 
[  6115  ]  At  the  trial  before  Alderson,  J.,  Devon   Summer  Assizes, 

1886,  it  was  admitted  that  since  the  execution  of  the  lease  the 
defendants  had  done  no  act  in  the  way  of  diversion  t3  lessen  the 
quantity  of  water  in  the  leat.  And  it  appeared  that  previously 
to  the  execution  of  the  lease,  and  at  the  time  of  the  action,  there 
were  no  less  than  eight  outlets  by  which  the  water  of  the  leat 
was  diminished.  Six  of  these  were  called  ox  eyes,  that  is, 
streams  passing  through  holes  in  stone  or  wood  of  the  size  of  an 
ox's  eye;  two  of  them — a  flood  hatch  to  Meavy  Mill,  and  a 
stream  to*  the  Government  Victualling  Office — were  of  a  con- 
siderable size. 

The  outlet  to  Meavy  Mill,  which  was  mentioned  in  the  recital 
of  the  lease,  existed  at  the  time  of  passing  the  stat.  27  Eliz.  c.  21, 
by  \\hich  power  is  given  to  the  Mayor    and   Commonalty  of 
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Plymouth,  and  their  successors,  to  dig  a  ditch  or  trench  six  or  Blatchpord 
seven  feet  over  in  all  places,  over  all  grounds  lying  between  the  the  Mayor 
river  Mew  or  Meavy,  for  the  convenient  or  necessary  conveying  of  pi^^jJ^quth 
the  said  river  to  the  said  town ;  and  at  the  end  of  that  statute  is 
a  proviso  ''  that  nothing  in  the  Act  should  extend  to  give  liberty 
to  bring  the  said  water,  or  any  part  thereof,  out  of  its  ancient 
course,  unless  every  such  person  and  persons  as  were  owners  of 
any  mill  or  mills,  situate  and  standing  upon  or  near  the  said 
river  Mew  or  Meavy  should  first  be  compounded  with,  if  the 
said  mill  by  the  bringing  of  the  said  water  or  any  part  thereof, 
into  the  said  town  of  Plymouth  be  impaired  or  injured : ''  and 
the  stream  to  the  Government  Victualling  Office  was  authorised 
by  stat.  5  Geo.  IV.  c.  49,  by  which,  after  reciting  that  the  mayor 
and  corporation  were  willing  to  furnish  water  to  the  Victualling 
Office,  it  is  enacted,  s.  3,  that  **  the  said  Mayor  and  Commonalty 
shall,  and  they  are  hereby  required  to  convey  from  the  said 
stream  or  leat,  by  a  sluice  or  such  other  ways  and  means  as 
they  may  judge  *proper,  a  supply  equal  to  400  tuns  daily,  of  [  '696  ] 
pure  wholesome  fresh  water  into  the  said  reservoir  of  the  said 
commissioners,  to  be  from  thence  conveyed  and  apportioned  and 
distributed  among  the  different  departments  of  the  said  victual- 
ling establishment  at  Cremill  Point,  and  the  naval  hospital 
aforesaid,  in  such  manner  as  the  said  commissioners  shall  think 
fit ; "  ''in  consideration  whereof,  the  said  Mayor  and  Com- 
monalty and  their  successors,  shall  be  entitled  to,  and  shall 
have  and  receive  a  net  annual  rent  or  sum  of  2501.,  free  and 
clear  of  any  deduction." 

It  was  admitted  that  one  of  the  eight  streams  had  been 
supplied  to  a  house  for  upwards  of  180  years  at  an  annual 
payment  of  11.  Is. ;  two,  for  upwards  of  100  years  without 
payment;  and  a  third,  without  payment,  for  several  years 
before  the  lease  to  the  plaintiff.  Two  others  had,  for  several 
years  before  the  lease,  been  supplied  to  tanyards,  one  at  lOZ.  10«. 
a  year,  the  other  at  61.  6$.  And  400  tuns  daily  had  been 
supplied  to  the  Victualling  Office  under  5  Geo.  IV.  c.  49,  at 
a  rent  of  250^  a  year.  It  was  proved  that  at  some  seasons 
there  was  not  water  enough  to  work  the  plaintiff's  mill  for 
twelve  hours  a  day. 
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BtATciiKOHD      A  verdict  was   found   for  the  plaintiflf,  with   leave   for  the 
The  Mayor  defendant  to  move  to  set  the  verdict  aside  and  enter  a  non- 
pltmouth    ^^^*  instead,  upon  the  construction  of  the  covenant  for  quiet 
enjoyment.     Accordingly, 

Sir  ir.  Follett  obtained  a  rule  nisi  to  that  effect,  contending, 
that  as  things  had  all  along  remained  precisely  in  the  state 
they  were  in  at  the  time  of  the  lease,  there  was  no  act  of  the 
defendants  that  could  be  styled  a  breach  of  the  covenant  for 
quiet  enjoyment. 

[After  argument:] 

[  701  ]         TiNDAL,  Ch.  J. : 

This  is  an  action  on  a  covenant  for  quiet  enjoyment  of  a  mill 
with  the  appurtenances,  described  in  the  lease  on  which  the 
plaintiff  sues ;  and  the  objection  taken  by  the  defendants  is,  that 
the  subject-matter,  in  respect  of  which  the  plaintiff  sues,  did  not 
pass  by  the  grant,  and  that  even  if  it  did,  upon  the  breach  which 
has  been  assigned,  the  plaintiff  is  out  of  Court.  The  questions, 
therefore,  to  be  decided  are  two :  first,  whether  the  water,  the 
diversion  of  which  is  the  subject  of  the  plaintiff's  action,  passed 
by  the  demise  from  the  defendants.  The  property  demised  is 
described  as  ''the  higher  grist  mill,  with  the  appurtenances, 
together  with  the  use  of  the  stream  of  water  running  or  flowing 
in  the  leat  belonging  to  the  defendants,  from  the  northern  end 
of  the  demised  premises  unto  the  said  mill,  and  the  launder  in 
which  the  same  water  then  ran,  and  the  flood  hatch,  sluices, 
and  other  water  works  therein,  together  with  all  erections, 
buildings,  walls,  fences,  ways,  paths,  passages,  toll,  custom, 
benefit  of  grinding  corn  and  grain,  and  all  and  all  manner  of 
other  rights,  privileges,  advantages,  easements,  profits,  commo- 
dities and  appurtenances  whatsoever  to  the  said  mill  and  premises 
belonging  or  appertaining."  If  the  description  had  gone  no 
further, — if  there  had  been  no  exception  or  proviso, — I  should 
have  said  that  the  intention  was  to  pass  the  mill,  and  also  the 
[  *702  ]  use  of  the  stream  of  water  as  it  was  then  running  *at  the  date 
of  the  lease.    If  that  were  so,  as  nothing  has  been  done  since 
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the  lease,  the  plaintiff  would  have  no  ground  of  action.  But  Blatchford 
it  is  contended  that  it  we  look  to  the  exception  and  proviso  the  Mayou 
following  it,  we  shall  collect  that  it  was  the  intention  of  the  p  ^^ 
defendants  to  grant  the  water  for  twelve  hours  daily.  The 
terms  of  the  exception  are, — "excepting  and  always  reserving 
out  of  this  present  demise  and  grant,  unto  the  defendants,  their 
successors,  and  assigns,  so  much  and  such  part  of  the  said  stream 
of  water  running  or  flowing  in  the  said  leat  or  trench  belonging 
to  the  defendants,  as  should  be  sufficient  for  the  supply  of  such 
and  so  many  of  the  inhabitants  of  the  town  and  borough  of 
Plymouth,  and  all  such  bodies  politic  and  corporate,  officers  and 
departments  in  his  Majesty's  service,  having  establishments 
within  or  near  to  the  said  borough,  or  other  person  or  persons 
whomsoever,  as  the  defendants  had  then  already  contracted  or 
agreed,  or  should  at  any  time  thereafter  contract  or  agree  to 
supply  with  water  from  their  said  stream  or  leat." 

If  that  exception  had  stood  alone,  it  would  have  been  void  as 
repugnant  to  the  grant,  and  as  enabling  the  lessor  to  take  away 
all  he  had  granted. 

There  is,  therefore,  the  following  proviso,  **  Provided  never- 
theless, that  such  a  quantity  of  water  should  be  always  left  to 
flow  to  the  said  mill  as  should  be  sufficient  for  the  due  working 
thereof  for  the  space  of  twelve  hours  at  least  in  each  and  every 
day  of  the  said  term  intended  to  be  thereby  granted, — times  of 
needful  reparation  and  cleansing  the  said  trench  or  leat,  the 
breaking  of  the  banks  thereof,  and  casualties  of  Are  and  frost 
only  excepted." 

The  effect  of  this  is  to  limit  the  lessors  as  to  the  future.  The 
lessors  knew  what  was  already  granted ;  the  lessors  stipulate 
that  they  may  grant  more;  but  the  lessees  insist  that,  notwith- 
standing any  such  grant,  sufficient  *shall  be  left  to  flow  twelve  [  •703  ] 
hours  a  day.  There  is,  therefore,  no  stipulation  or  absolute 
grant  of  twelve  hours'  water,  but  merely  that,  in  case  of  any 
further  grant,  twelve  hours'  water  shall  be  left.  If  so,  is  the 
plaintiff  or  not  out  of  Court  upon  this  demise  ?  "To  have  and 
to  hold  the  said  mill,  mill-house,  mill  machinery,  implements 
and  utensils,  dwelling  house,  stable,  garden  and  close  of  land, 
with  the  use  of  the  water  running  to  the  said  mill,  and   the 

49—2 
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Hlatchfohd  waterworks  thereon,  and  all  and  singular  other  the  premises  in 
The  Mayor  the  said  indenture  before  mentioned  and  described,  and  thereby 
Plymouth  ^©^^ised  or  intended  so  to  be,  with  their  and  every  of  their 
customs,  liberties,  privileges,  advantages,  members,  and  appur- 
tenancies  whatsoever,  except  as  before  excepted,  unto  the  plaintiff, 
his  executors,  administrators,  and  assigns,  from  the  24th  of 
June,  1882,  for  and  during  and  unto  the  full  end  and  term  of 
twenty-one  years.'* 

It  seems  to  me  that  the  deficiency  of  daily  supply  does  not 
give  a  cause  of  action  upon  this  demise,  inasmuch  as  there  is  no 
grant  of  the  quantity  insisted  on. 

But,  secondly,  assuming  that  there  has  been  a  demise  of  this 
quantity,  has  there  been  any  breach  of  the  covenant  for  quiet 
enjoyment?  That  covenant  is,  "that  the  said  plaintiff,  his 
executors,  administrators,  and  assigns,  observing  and  performing 
the  several  covenants  and  agreements  hereinbefore  contained  by 
him  and  them  to  be  observed  and  performed,  should,  and  law- 
fully might,  peacefully  and  quietly  have,  hold,  use,  occupy,  and 
enjoy  the  said  mill-house,  mill,  waterworks,  and  all  and  singular 
other  the  premises  intended  to  be  thereby  demised  with  their 
appurtenances,  for  and  during  the  full  and  complete  term  of 
twenty-one  years  therebj'  granted,  without  any  lawful  hindrance, 
denial,  molestation,  or  interruption  whatsoever  of  or  by  the  said 
M.  Brodrick,  her  heirs,  executors,  administrators,  or  assigns, 
[  'To^  ;  or  of  or  by  the  defendants,  their  successors  *or  assigns,  or  any 
other  person  or  persons  whomsoever,  rightfully  claiming  or  to 
claim  by,  through,  under  or  in  trust  for  them,  any  or  either  of 
them,  or  by  their,  any  or  either  of  their  acts,  means,  consent, 
default,  privity,  or  procurement." 

By  this  covenant  three  classes  of  acts  are  guarded  against : 
acts  of  the  defendants  individually;  acts  of  persons  claiming 
under  them ;  and  acts  occasioned  by  their  means  or  default. 
The  breach  assigned  is,  that  ''the  defendants,  on  the  Slst  of 
March,  1888,  and  on  divers  days  between  that  day  and  the 
commencement  of  this  suit,  wrongfully  and  injuriously  drew, 
and  took  and  caused  and  procured  to  be  drawn  and  taken,  from 
and  out  of  the  said  stream,  divers  large  quantities  of  the  water 
thereof,  although  the  residue  of  the  water  of  the  said  sireftm. 
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which,  on  those  days,  was  left  to  flow  to  the  said  mill,  was  not   BLATCHrouD 
sufficient  for  the  due  working  thereof  for  the  space  of  twelve    thr  Match 
hours  on  any  or  either  of  those  days,  although  no  casualties  of    ^^y^l^^^^ 
fire  or  frost,  nor  any  times  of  needful  reparation  or  cleansing 
of  the  said  trench  or  leat,  or  any  breaking  of  the  banks  thereof 
required  the  drawing  or  taking  thereof:   and  the  defendants, 
on  those  days  and  times  wrongfully  and  injuriously  hindered, 
denied,  molested,  and  interrupted  the  plaintiff  in  the  use  of  the 
said  mill-house,  mill,  and  machinery." 

The  evidence  was,  not  that  defendants  had  done  or  had 
procured  any  act  to  be  done  since  the  execution  of  the  lease ;  it 
was  admitted  they  had  done  nothing  since  that  period ;  but  it 
was  shewn  that  persons,  having  rights  under  prior  grants,  had 
diminished  the  quantity  of  water  that  might  otherwise  have 
flowed  to  the  plaintiff's  mill.  That  evidence  would  only  have 
suited  a  breach  that  persons,  having  prior  title  under  the  defen- 
dants, had  impaired  the  plaintiff's  enjoyment ;  but  it  does  not 
fall  within  the  triple  condition  of  this  covenant  *for  quiet  enjoy-  [  *705  ] 
ment.  In  Com.  Dig.,  Pleader,  2  V.  2,  it  is  laid  down  that  "  the 
breach  ought  to  be  co-extensive  with  the  import  and  effect  of 
the  covenant." 

It  is  unnecessary  for  us  to  enter  into  the  consideration  of  the 
effect  of  the  two  local  Acts  of  Parliament,  because,  on  the  grounds 
already  mentioned,  this  rule  ought  to  be  made  absolute. 

Park,  J.  concurred. 

BOSANQUBT,  J. : 

There  are  two  questions  in  this  case :  one,  as  to  the  con- 
struction to  be  put  on  the  demise  from  the  defendants ;  the  other 
as  to  the  propriety  of  the  breach  of  covenant  which  the  plaintiff 
assigns.  The  first,  which  regulates  the  contract,  is  the  most 
material.  On  the  part  of  the  plaintiff  it  is  contended  that  the 
effect  of  the  whole  instrument  is  a  demise  of  so  much  water  as 
will  supply  the  mill  for  twelve  hours  a  day.  But  I  think  that 
such  is  not  the  true  construction.  The  demise  is  of  the  mill 
with  its  appurtenances,  and  the  use  of  the  water  running  in  the 
leat :  then  comes  the  exception,  which  reserves  to  the  defendants 
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Blatchford  bo  much  of  the  water  as  they  had  then  contracted  or  should 
The  Mayor  thereafter  contract  to  supply  to  the  inhabitants  of  the  town, 
Plymouth  *^®  Victualling  Office,  or  any  other  persons.  The  effect  of  the 
exception,  if  it  stopped  there,  would  be  altogether  derogatory  to 
the  grant.  But  then  comes  the  proviso,  that  such  a  quantity  of 
water  should  be  left  to  flow  to  the  mill  as  should  be  sufficient 
to  work  it  for  twelve  hours  a  day. 

That  proviso  is  to  be  applied  as  a  limit  to  what  the  defendants 
are  to  do  in  future :  they  are  not  to  be  allowed  by  any  act  sub- 
sequently to  the  lease  to  reduce  the  supply  to  less  than  enough 
for  twelve  hours :  but  if  the  stream  did  not  supply  that  quantity 
before,  the  proviso  is  not  a  grant  or  engagement  that  such  shall 
[♦706]  *be  the  quantity  demised.  If  this  be  the  true  construction  of 
the  deed  there  is  an  end  of  the  plaintiff's  claim. 

But  supposing  it  to  be  doubtful,  can  the  plaintiff  recover  on 
this  alleged  breach  of  the  covenant  for  quiet  enjoyment  ?  The 
plaintiff  contends  he  is  entitled  to  recover  by  reason  of  acts  prior 
to  the  lease,  and  he  insists  that  supplies  from  the  stream  taken 
by  authority,  of  local  statutes,  are  to  be  considered  as  acts  for 
which  the  defendants  are  responsible.  It  is  unnecessary  to  enter 
into  the  question  on  the  statutes,  because  persons  have  been 
supplied  with  water  independently  of  the  provisions  of  those 
statutes,  and  if  any  one  has  been  supplied  improperly,  the 
plaintiff  would  be  entitled  to  recover,  if  the  twelve  hours' 
water  was  parcel  of  the  grant,  and  if  there  has  been  a  breach 
of  the  covenant  for  quiet  enjoyment.  That  covenant  is,  *'  that 
the  said  plaintiff,  his  executors,  administrators,  and  assigns, 
observing  and  performing  the  several  covenants  and  agree- 
ments hereinbefore  contained  by  him  and  them  to  be  observed 
and  performed,  should  and  lawfully  might  peaceably  and  quietly 
have,  hold,  use,  occupy,  and  enjoy  the  said  mill-house,  mill, 
waterworks,  and  all  and  singular  other  the  premises  intended  to 
be  thereby  demised,  with  their  appurtenances,  for  and  during 
the  complete  term  of  twenty-one  years  thereby  granted,  without 
any  lawful  hindrance,  denial,  molestation,  or  interruption  what- 
soever, of  or  by  the  said  M.  Brodrick,  her  heirs,  executors, 
administrators,  or  assigns,  or  of  or  by  the  defendants,  their 
successors,  or  assigns,  or  any  other  person  or  persons  whom- 
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soever  rightfully  claiming,  or  to  claim  by,  through,  under,  or  Blatchfobd 
in  trust  for  them,  any  or  either  of  them,  or  by  their,  any  or  thk  Mayor 
either  of  their  acts,  means,  consent,  default,  privity,  or  procure-  Plymouth. 
ment."  And  the  breach  assigned  is,  not  that  certain  persons 
claiming  under  contracts  prior  to  the  demise,  and  by  the 
authority  of  the  defendants  have  disturbed  the  *plaintifif  in  [  •707 1 
his  enjoyment ;  but  that  ''  the  defendants  on  the  dlst  of 
March,  1838,  and  on  divers  days  between  that  day  and  the 
commencement  of  this  suit,  wrongfully  and  injuriously  drew 
and  took,  and  caused  and  procured  to  be  drawn  and  taken, 
from  and  out  of  the  said  stream  divers  large  quantities  of  the 
water  thereof,  although  the  residue  of  the  water  of  the  said 
stream  which  on  those  days  was  left  to  flow  to  the  said 
mill,  was  not  sufl&cient  for  the  due  working  thereof  for  the 
space  of  twelve  hours  on  any  or  either  of  those  days ;  although 
no  casualties  of  fire  or  frost,  nor  any  times  of  needful  repara- 
tion or  cleansing  of  the  said  trench  or  leat,  or  any  breaking 
of  the  banks  thereof  required  the  drawing  or  taking  thereof : 
and  the  defendants  on  those  days  and  times  wrongfully  and 
injuriously  hindered,  denied,  molested,  and  interrupted  the 
plaintiff  in  the  use  of  the  said  mill-house,  mill,  and  machinery.'* 
Now  it  is  clear  upon  the  evidence  that  nothing  has  been  done 
to  alter  the  state  of  the  water  since  the  demise  :  the  form  of 
the  breach  does  not  touch  the  subject  of  complaint:  for  if  the 
plaintiff  meant  that  he  was  injured  by  contracts  entered  into 
by  the  defendants  previously  to  the  demise,  the  breach  should 
have  been  framed  accordingly. 

COLTMAN,  J. : 

It  would  be  sufScient  to  decide  the  cause  on  the  point  that  the 
breach  has  not  been  properly  assigned,  inasmuch  as  the  disturb- 
ance was  not  occasioned  by  the  parties  who  are  alleged  to  have 
committed  it ;  but  it  is  just  towards  the  parties  to  express  our 
opinion  on  the  substantial  question  in  the  cause,  which  is, 
whether  water  has  been  drawn  off  that  ought  to  have  flown 
to  the  mill.  The  contract  as  construed  by  the  plaintiff,  is  not 
one  which  it  is  likely  the  defendants  would  have  entered  into ; 
it  implies  an  abandonment  of  all  their  previous  contracts,  if 
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Blatchford  they  chanced   to   fail  in    furnishing   *a   twelve  hours'   supply 

ThkMwob   of  water   to  the  plaintiff;    but  we  cannot  rely  on  that,  as  it 

PLYMOUTH    ^^S^^  ^^  importing  facts  into  the  case  which  are  not  stated 

[  •'Oi  ]       in  the  deed.     Therefore  looking  to  the  deed,  the  point  is,  what 

was  the  subject  of  the  grant?    The  grant  is,  of  the  mill,  and 

the  use  of  the  water,  without  any  reference  to  quantity ;  and  the 

exception  and  proviso  cannot  enlarge  the  grant. 

The  deed  is  inartificially  drawn,  and  the  exception  of  what  was 
thereafter  to  be  let  to  others,  as  well  as  of  what  had  before  been 
let,  was  sufficient  to  raise  a  doubt;  but  the  subject  of  the 
grant  to  the  plaintiff  was,  the  use  of  the  stream  as  flowing  at  the 
time  of  the  demise.  As  nothing  has  been  done  to  derogate  from 
that  grant,  the  plaintiff  has  had  all  that  he  was  entitled  to,  and 

therefore  this  rule  must  be  made 

Absolute. 


1837.  GOWEU  AND  Others  r.  VON  JJEDALZEN  and 

April  2%,  ^  ^    ^ 

—  Another  (1). 

1^  ^^^  ^        (3  Bing.  N.  C.  717—724 ;  S.  C.  4  Scott,  453;    3  Hodges,  94  ;   6  L.  J.  (N.  S.) 

C.  P.  198  ;   1  Jur.  285.) 

To  an  action  for  not  performing  a  contract  to  purchai»e  a  cargo  of 
good  merchantable  Gallipoli  oil,  being  the  cargo  of  the  vessel  Forimm, 
then  on  her  voyage,  the  cargo  consisting  of  L.  R.  240  cask?*,  containing 
901  salmes,  at  54/.  per  ton  of  7|  salmes,  defendant  pluaded,  that  the 
casks  containing  the  oil  were  not,  at  the  time  of  the  contract,  good 
merchantable  ca^ks  :  Hold,  ill. 

The  declaration  stated  that  it  was  mutually  agreed  by  and 

between  the  plaintiffs  and  defendants  that  the  plaintiffs  should 

sell  to  the  defendants,  who  should  buy  of  and  from  the  plaintiffs, 

a  certain  cargo  of  good  merchantable  Gallipoli  oil,  then  being 

the  cargo  of  the  vessel  Fort  una,  and  which  vessel  was  then  on 

her  voyage  from  Gallipoli  to  Falmouth  or  Plymouth,  (the  said 

cargo  consisting  of  L.  B.  240  casks,  containing  901  salmes  and 

9  pignatelles),  at  64i.  per   imperial  ton  of  7^  salmes,  which 

(1)  The  Sale  of  Goods  Act,  1893  the    argumeuts    and    ji.dgmeut   in 

(56  &  57  Vict.  c.  71),  does  not  (s.  14)  Jonea  v.  Just  (18G8)  L.  K.  3  Q.  B. 

deal  specifically  with  the  point  of  197, 37L.  J.  Q.  li.  89;  and  in /(^nrf<f// 

this  case.     Most  of  the  cases  as  to  v.  Xtirsuu  (1877)  2  Q.  B.  Div.  102, 

implied  wananty  are    collected    in  4()L.  J.  U.B.  259,  36L.T.  164.— R.G. 
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amounted  in  the  whole  to  a  large  sum  of  money,  to  wit, 
6,7552.  17«.  2d,,  payable  by  cash,  less  2}  per  cent,  discount, 
and  which  discount  then  amounted  to  a  large  sum  of  money, 
to  wit,  168i.  18«.  5d.  on  delivery  of  bill  of  lading  on  her  arrival 
at  Plymouth  or  Falmouth,  to  either  of  which  ports  the  plaintiffs 
agreed  to  pay  freight,  insurance,  and  gratuity,  &c.  &c.  That, 
after  the  making  of  the  said  agreement  and  promise  respectively, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  4th  of 
March,  1836,  the  said  vessel,  called  the  Fortwna,  arrived  on  her 
said  voyage  from  Gallipoli  at  Plymouth  aforesaid,  and,  at  the 
time  of  such  arrival  had  on  board  a  cargo  of  good  merchantable 
Gallipoli  oil,  consisting  of  L.  B.  240  casks,  containing  901  salmes 
and  9  pignatelles,  being  the  said  cargo  in  the  said  agreement 
hereinbefore  mentioned ;  whereof  the  defendants  had  notice : 
that  thereupon,  and  within  a  short  and  reasonable  time  in  that 
behalf,  after  such  arrival  at  Plymouth  aforesaid,  of  the  said 
vessel  as  aforesaid,  the  plaintiffs  tendered  and  offered  to  deliver 
to,  and  leave  with,  the  defendants,  a  certain  *bill  of  lading  of 
the  said  cargo,  being  the  bill  of  lading  in  the  said  agreement 
hereinbefore  mentioned,  upon  the  defendants  paying  the  afore- 
said price  of  the  said  cargo  in  manner  aforesaid ;  that  the 
plaintiffs  were  then  ready  and  willing  to  pay,  and  did  in  point 
of  fact  pay  the  said  freight,  insurance,  and  gratuity  in  the  said 
agreement  hereinbefore  mentioned  to  be  payable  by  them ;  and 
were  then  ready  and  willing,  and  offered  to  the  defendants  to 
deliver  to  them,  and  requested  them  to  accept  and  receive  the 
said  cargo  at  Plymouth  aforesaid,  upon  the  defendants  paying 
to  the  plaintiffs  the  aforesaid  price  thereof,  in  manner  aforesaid, 
&c.  Breach :  That  the  defendants  did  not  nor  would,  when  so 
requested  as  aforesaid,  or  at  any  other  time  take,  accept,  or 
receive  the  said  bill  of  lading  or  cargo  at  Plymouth  aforesaid, 
or  direct  the  said  vessel  with  the  said  cargo  to  any  one  of  the 
porks  before  mentioned,  or  pay  to  the  plaintiffs  for  the  same 
cargo  the  aforesaid  price  in  manner  or  with  the  deduction  and 
discount  aforesaid,  or  any  part  thereof,  but  then  wholly  neglected 
and  refused  so  to  do;  whereupon,  and  after  the  lapse  of  a  reason- 
able time  in  that  behalf,  after  such  respective  offers  and  refusals 
as  aforesaid,  to  wit,  on  the  4th  of  May,  183G,  the  plaintiffs  sold 
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GowRR  and  disposed  of  the  said  cargo  by  public  auction,  having  thereto- 
Von  tore,  to  wit,  on,  &c.  given  due  notice  to  the  defendants  of  the 
Dedalzbn.  plaintiffs'  intention  so  to  do,  to  the  best  bidders  and  buyers  that 
could  be  got  for  the  same,  at  a  much  less  price  than  the  said 
price  in  the  said  agreement  hereinbefore  mentioned,  deducting 
therefrom  such  discount  as  aforesaid,  to  wit,  for  the  price  and 
sum  of  5,5551.  14^.  6d.,  being  less  than  the  said  price,  deducting 
therefrom  such  discount  as  aforesaid,  by  a  certain  large  sum  of 
money,  to  wit,  1,032{.  4s.  4e£.,  which  last  mentioned  sum  then 
became,  and  was  thereby  wholly  lost  to  the  plaintiffs  ;  and  they 

[  'Tio]  were  then  necessarily  forced  and  obliged  to  *pay,  lay  out,  and 
expend,  and  did  pay,  lay  out,  and  expend,  in  and  about  the 
unloading,  selling,  and  disposing  of  the  said  cargo  266Z.  9s.  9d. 

The  defendants,  in  their  seventh  plea,  alleged,  that  the  said 
casks  containing  the  said  oil,  in  the  said  agreement  and 
declaration  mentioned,  were  not  at  the  time  of  the  making 
of  the  said  agreement  and  promise,  in  the  declaration  men- 
tioned, or  at  the  time  of  the  arrival  of  the  vessel  at  Plymouth, 
or  at  the  time  the  plaintiffs  tendered  and  offered  to  deliver  to 
and  leave  with  the  defendants  the  said  bill  of  lading  of  the  said 
cargo,  as  in  the  declaration  mentioned,  well-seasoned  and  proper 
casks  for  the  purpose  of  containing  good  merchantable  Gallipoli 
oil,  according  to  the  terms  and  within  the  true  intent  and  meaning 
of  the  said  agreement  in  the  declaration  mentioned,  but,  on  the 
contrary  thereof,  were  badly  seasoned  and  unfit  and  improper 
casks  for  the  purpose  of  containing  such  oil  as  in  the  said 
agreement  mentioned ;  wherefore  the  defendants  did  not  nor 
would  take,  accept,  or  receive,  the  said  bill  of  lading  and  cargo 
at  Plymouth  aforesaid,  and  did  not  nor  would  direct  the  said 
vessel,  with  the  said  cargo,  to  any  one  of  the  ports  in  the 
declaration  mentioned,  and  refused  to  pay  to  the  plaintiffs  for 
the  said  cargo  the  said  price,  in  manner  and  form  as  in  the 
declaration  alleged. 

Special  demurrer — assigning  for  causes,  that  the  defendants 
had  not,  by  the  above  plea,  traversed,  or  attempted  to  put  hi 
issue,  any  matter  of  fact  alleged,  or  necessary  to  be  alleged, 
by  the  plaintiffs  in  their  declaration,  but  had  introduced,  and 
attempted    to    put    in    issue,   a    matter    of   fact   not   alleged, 
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or  necessary  to  be  alleged,  viz.,  the  fact  whether  the  casks 
containing  the  said  oil  were,  at  the  several  times  mentioned 
in  the  plea,  well-seasoned  or  proper  casks  for  the  purpose  of 
containing  good  merchantable  Gallipoli  oil,  according  to  the 
terms  and  within  the   trae  intent  and  meaning  of  the  *said 
agreement,  without  in  their  said  plea  shewing  or  making  it  in 
any  way  appear  that  the   sufficiency  or  good  quality  of  the 
said  casks  was  either  expressly,  or  by  necessary  implication, 
warranted,  or  contracted,   or  agreed  for,  by  the  plaintiffs  in 
their  said   agreement,  in   the   declaration   mentioned :   that,  if 
it  were  the  intention  of  the  defendants,  by  and  under  their 
said  plea,  to  set  up  any  usage  or  custom,  by  which  the  sellers 
of  Gallipoli  oil,  under  the  circumstances  in  the  declaration 
mentioned,  were  or  could  be  held,  even  without  any  express 
agreement  to  that  effect,  to  warrant,  or  contract,  or  agree  for 
the  proper  quality  and  sufficiency  of  the  casks  in  which  the 
same    might    be    contained,   to    the   purchasers   thereof,   they 
should  have  expressly  alleged  the  existence  of  such  usage  or 
custom,  and  that  the  said  contract  was  made  with   reference 
and  subject  thereto :   that  it  was  not  alleged  in  the  plea,  nor 
did  it  in  any  way  appear  therein,   that  the  oil  was  at  all 
damaged  or   rendered    unmerchantable,   within    the    meaning 
of    the  agreement,   by  reason  of    the   premises   in    the    plea 
mentioned,  and,  therefore,  that  the  plea  offered  no  justifica- 
tion or  excuse  for  the  non-performance  by  the  defendants  of 
their  part  of  the  said  contract,  and   was  no  answer  to  the 
declaration,  but  was  evasive  and  argumentative,  and  any  issue 
raised  thereon  would  be  immaterial :   that  the  defendants,  in 
their  said  plea,  had  not  only  alleged  and  attempted  to  put 
in   issue   the  insufficiency  and  bad  quality  of    the   casks  at 
the   time   of    the   making  of    the   said   agreement,    but    also 
at   the   time   of   the   arrival   of   the  said  vessel,   and   of  the 
tender  of  the  cargo,  as  in  the  declaration  mentioned ;  although 
it  was  quite  immaterial,  and  irrelevant  to  the  purposes  of  this 
action,  what  the  state  of  the  said  casks  happened  to  be  at  any 
other  time  than  that  of  the  making  of  the  agreement,  unless  the 
defendants  had  alleged  in  their  plea,  which  they  had  not  done, 
that  the  insufficiency  and  bad  quality  of  the  casks  at  the  time  of 
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the  said  arrival,  and  of  the  said  *tender,  respectively,  had  been 
caused  and  occasioned  by  the  default  of  the  plaintiffs :  that  the 
defendants  did  not,  in  and  by  their  said  plea,  allege  that  the  said 
casks  were  intrinsically  and  in  themselves  of  any  less  value,  by 
reason  of  their  said  insufficiency  and  bad  quality,  than  they 
otherwise  would  have  been,  or  that  the  defendants  would  have 
sustained  any  damage  in  respect  thereof  by  reason  of  their 
accepting  the  cargo;  and  that  the  plea  did  not  allege  that 
the  defendants  elected  to  avoid,  or  gave  to  the  plaintiffs  any 
notice  of  their  intention  to  avoid  the  said  contract  or  agree- 
ment, by  reason  of  the  premises  in  the  plea  mentioned 
or  otherwise. 
Joinder. 

CrowdeVy  in  support  of  the  demurrer,  relied  on  the  objections 
above  set  forth. 

Maule,  for  the  defendants,  contended  that  the  contract  was 
not  for  the  sale  of  a  given  quantity  of  oil,  but  of  a  certain  number 
of  casks  of  oil ;  casks  described  as  containing  oil.  The  subject- 
matter  of  the  contract  was  as  well  casks  as  oil,  for  the  casks 
were  described  by  their  marks.  The  casks,  therefore,  ought  to 
be  of  a  merchantable  quality  as  well  as  the  oil :  for  every  vendor 
impliedly  warrants  that  the  article  he  sells  shall  reasonably 
answer  the  purpose  for  which  it  is  sold :  G^'ay  v.  Cox  (i),  Jones 
V.  Bright  {2).  If  the  casks  were  not  of  a  merchantable  quality 
the  purchaser  has  not  got  all  that  he  bargained  for,  and  the 
plea  is  sufficient. 

Crotvder  : 

It  is  the  cargo  of  oil  which  is  sold,  the  quantity  of  which  is 
specified ;  and  the  whole  is  to  be  paid  for  by  the  ton,  not  by  the 
cask :  nothing  is  said  about  the  payment  for  the  casks ;  which, 
like  the  ship,  *are  a  mere  vehicle  for  conveying  the  oil ;  as  bags 
for  conveying  wool.  They  are  a  mere  accident,  and  not  of  the 
essence  of  the  contract.  Jones  v.  Bright,  Gray  v.  Cox,  Bridge  v. 
Wain  (3),  and  other  cases  of  a  like  nature,  relate  to  the  article 


(1)  4  B.  &  C.  108. 

^2)  30  H.  H.  72.S  (0  Bing.  533). 


(3)  18  R.  B.  H\o  (I  Stark.  501). 
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wliich  was  of  the  essence  of  the  contract.  But  in  Parkinson  v. 
Lee  (1),  upon  a  sale  of  hops  by  the  sample,  with  a  warranty  that 
the  bulk  of  the  commodity  answered  the  sample,  it  was  held 
that  the  law  did  not  raise  an  implied  warranty  that  the  com- 
modity should  be  merchantable;  though  a  fair  merchantable 
price  was  given:  and,  therefore,  if  there  had  been  a  latent 
defect  then  existing  in  it,  unknown  to  the  seller,  and  without 
fraud  on  his  part  (but  arising  from  the  fraud  of  the  grower 
from  whom  he  purchased)  such  seller  was  not  answerable, 
though  the  goods  turned  out  to  be  unmerchantable. 

TiNDAL,  Ch.  J. : 

I  am  of  opinion  that  the  seventh  plea  is  no  answer  to  the 
plaintiffs'  right  of  action.  The  contract  in  the  declaration 
is,  that  the  plaintiffs  should  sell  to  the  defendants,  and  the 
defendants  buy  of  the  plaintiffs,  a  cargo  of  good  merchantable 
Gallipoli  oil :  all  the  rest  is  matter  of  description  only.  In 
answer  to  the  plaintiffs'  claim,  the  defendants  do  not  deny  that 
the  cargo  was  of  good  merchantable  Gallipoli  oil ;  but  they  take 
an  objection  to  something  that  is  mere  matter  of  description, 
and  not  of  the  essence  of  the  contract;  namely,  that  the  plaintiffs 
were  not  ready  to  deliver  well  seasoned  and  proper  casks  for  the 
purpose  of  containing  good  merchantable  Gallipoli  oil,  according 
to  the  terms  of  the  agreement.  If  such  a  plea  were  available,  it 
is  evident  that  a  single  imperfect  cask  would  sustain  the  objec- 
tion, and  yet  not  make  the  slightest  difference  in  the  defendants' 
situation.  I  can  conceive  cases  in  which  the  state  of  the 
receptacle  of  the  ^article  sold,  might  furnish  a  defence ;  as,  if 
it  were  a  pipe  of  wine  in  bottles,  with  the  cork  of  every  bottle 
oozing :  but  in  such  a  case  the  plea  would  be  that  the  wine  was 
not  in  a  merchantable  state.  Here,  the  plea  going  to  what  is 
matter  of  description  only,  and  not  of  the  essence  of  the  contract, 
our  judgment  must  be  for  the  plaintiffs. 

Park,  J.: 

This  was  a  contract  for  a  cargo  of  good  merchantable  Gallipoli 
oil,  and  not  a  contract  for  well  seasoned  casks.     The  casks  are 

(1)  6  R.  R.  429  (2  East,  314.. 
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only  an  adjunct.  In  the  cases  referred  to,  the  commodity 
itself,  which  was  the  subject  of  the  contract,  was  not  of  a 
merchantable  quality. 

BOSANQUET,  J. : 

The  seventh  plea  is  no  answer  to  the  action.  The  contract 
appears  to  be  for  the  sale  of  good  merchantable  Gallipoli  oil,  at 
so  much  per  ton,  being  the  cargo  of  the  ship  Fortuna.  It  must 
be  packed  up  in  some  way,  and  contained  in  something ;  and  it 
is  described  as  contained  in  240  casks.  The  plea  then  alleges 
that  the  Fortutia  arrived,  and  had  on  board  the  oil  as  described 
in  the  declaration ;  being  the  cargo  sold.  The  circumstance  that 
some  of  the  casks  were  defective,  is  no  answer  to  the  action. 
Even  if  all  the  casks  had  been  defective  in  some  respects,  as  in 
the  loss  of  a  hoop  or  two,  and  some  of  the  oil  had  escaped,  it 
would  have  been  no  answer,  unless  the  oil  had  been  injured, 
because  it  does  not  go  to  the  essence  of  the  contract.  Suppose 
a  contract  for  a  number  of  bales  of  cotton  of  a  given  quality : 
the  bales  arrive,  and  the  cotton  is  of  the  quality  required ;  it 
would  be  no  answer  to  an  action  for  the  price,  to  say  that  some 
of  the  bales  were  rent.  It  would  be  of  serious  consequence,  if 
we  were  to  hold  that  every  defect  in  the  recipient  vessel  would 
entitle  a  purchaser  to  avoid  his  contract  for  the  commodity' 
contained  in  it. 


L  724  ]  COLTMAN,  J. : 

This  plea  is  no  answer  to  the  declaration,  because  it  does  not 
go  to  the  whole  of  the  consideration.  It  was  a  sale  of  oil :  but 
supposing  it  had  been  a  sale  of  casks  also,  if  the  oil  be  of  the 
proper  quality  and  quantity,  the  objection  goes  only  to  part  of 
the  consideration. 

Judgment  for  the  plaintiffs. 
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Aoril  29. 
(3  Bing.  N.  C.  724—732;  S.  C.  4  Scott,  489;  3  Hotlges,  12(3;  6  L.  J.  (N.  8.)  . 

C.  r.  201 ;  1  Jur.  22.)  f  724  ] 

Plaiatiif,  a  stock- broker,  sold  for  defendant  four  Guatemala  boi)ds.  and 
paid  him  the  amount :  the  bonds,  after  they  had  been  in  the  hands  of  the 
purchaser  two  days,  were  discovered  to  be  not  marketable  ;  whereupon 
plaintiff  took  them  back  and  reimbursed  the  purchaser  : 

Held,  that  plaintiff  was  entitled  to  recover  from  defendant,  in  an 
action  for  money  had  and  received,  the  amount  he  had  paid  to  defendant. 

Action  for  money  paid  by  the  plaintiff  to  the  use  of  the 
defendant,  and  for  money  had  and  received  by  the  defendant 
to  the  use  of  the  plaintiff. 

The  plaintiff,  a  stock-broker,  was  employed  by  the  defendant 
in  April,  1836,  to  sell  for  him  four  Guatemala  bonds,  of  2452.  each. 

The  plaintiff,  in  three  or  four  days,  sold  them  to  Briant  for 
300/.,  and  deducting  1{.  58.  for  his  commission,  paid  the 
defendant  298Z.  15«. 

Briant,  who  was  conversant  with  the  usages  of  the  Stock 
Exchange,  kept  the  bonds  two  days,  and  then  sold  them  again. 

The  bonds  in  question  were  not  stamped.     But, 

In  1829  the  Guatemala  Government  had  issued  an  order, 
which  was  advertised  in  the  London  newspapers,  requiring  the 
holders  of  such  bonds  to  produce  them,  and  have  them  stamped 
by  an  agent  of  that  Government  within  a  certain  time ;  in  default 
of  which  they  would  not  be  recognised  by  the  state.  Evidence 
of  the  advertisement  was  offered  and  rejected :  but  it  was  proved 
^that  since  that  time,  unstamped  Guatemala  bonds  were  not  [  *725  ] 
a  marketable  commodity  on  the  Stock  Exchange. 

Upon  that  ground,  Briant's  vendee  soon  returned  the  bonds  in 
question.  Briant,  representing  the  matter  to  the  plaintiff,  the 
plaintiff,  without  communicating  with  the  defendant,  or  returning 
the  bonds,  refunded  what  Briant  had  paid  him,  and  now  sought 
to  recover  the  amount  which  he  had  himself  paid  over  to  the 
defendant. 

The  defendant,  upon  being  applied  to,  wrote  to  say  that  he  was 
agent  only  as  to  a  part  of  the  bonds ;  but  that  if  the  payment  had 
been  made  for  his  own  part,  he  would  desire  his  clerk  to  reimburse 
the  plaintiff.  At  the  trial  he  did  not  shew  that  all  the  bonds 
were  not  his. 
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Young  The  plaintiflf  could   find   no   one   in    this  country  who   had 

CoLK.        authority  now  to  stamp  the  bonds ;   but  one  witness  said  he 

had  procured  a  stamp  to  bonds  of  the  same  description. 

Both  parties,  at  the  time  of  the  transaction,  were  ignorant 
that  a  stamp  was  necessary.  It  was  proved  that  brokers  on  the 
Stock  Exchange  do  business  as  principals,  in  dealing  with  foreign 
stock,  and  are  liable  to  be  expelled  if  they  do  not  make  good  their 
differences.  The  defendant's  name  was  not  mentioned  by  the 
plaintiff  to  Briant. 

On  behalf  of  the  defendant,  it  was  objected  at  the  trial  before 
Tindal,  Ch.  J.,  that  under  these  circumstances  the  plaintiff  could 
not  recover  on  the  declaration  for  money  paid  or  money  had  and 
received;  but  should  have  declared  specially  on  the  implied 
warranty  by  the  defendant  that  the  bonds  he  offered  for  sale 
were  marketable  bonds.     Whereupon, 

A  verdict  was  taken  for  the  plaintiff  for  the  amount  the 
defendant  had  received  from  him ;  with  leave  for  the  defendant 
to  move  to  set  the  verdict  aside  and  enter  a  nonsuit  instead. 

C  ^26  ]  Sir  F.  Pollock  accordingly  moved  the  Court  to  that  effect, 

urging,  that  after  Briant  had  kept  the  bonds  for  a  length  of 
time  sufficient  to  enable  him  to  decide  whether  he  would  make 
them  his  own  or  not,  and  had  actually  sold  them  to  a  third 
person,  the  plaintiff  had  no  right  to  call  on  the  defendant  for  a 
payment  which  the  plaintiff  was  not  compellable  to  make ;  at  all 
events,  not  unless  he  had  apprized  the  defendant  of  what  he  was 
about  to  do,  and  had  returned  the  bonds  so  as  to  have  afforded 
the  defendant  the  opportunity  of  replacing  them  with  stamped 
instruments.  In  Street  v.  Blay  (i)  it  was  held,  that  a  person  who 
had  purchased  a  horse  warranted  sound,  sold  it  again,  and  then 
repurchased  it,  could  not,  on  discovering  that  the  horse  was 
unsound  when  first  sold,  require  the  original  vendor  to  take  it 
back  again ;  nor  could  he,  by  reason  of  the  unsoundness,  resist 
an  action  by  such  vendor  for  the  price. 

Wilde,  Serjt.  and  Ogle  shewed  cause : 
The  plaintiff  was  a  member  of  the   Stock  Exchange,  and 

(I)  36  B.  E.  626  (2  B.  &  Ad.  456). 
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sabject  to  the  rules  of  that  society,  one  of  which  was  that  in       Youno 
affairs  of  this  nature  he  could  only  deal  as  a  principal.     The        cole. 
defendant,  therefore,  when  he  entrusted  the  plaintiff  to  sell  the 
bonds,  gave  him  an  implied  authority  to  do  all  that  a  principal 
was  bound  to  do.     Just  as  in  the  case  of  a  Del  credere  commis- 
sion :   Grove  v.  Dubois  (i).     In  Child  v.  Morley  (2)  where  the 
broker  acted  as  agent  only,  it  was  held  he  could  not  make  good 
the  difference  on  failure  to  complete  a  contract  for  the  sale  of 
stock,  without  consulting  his  principal.     But  here  the  plaintiff 
was  himself  the  principal  upon  the  Stock  Exchange,  and  bound 
to  refund  to  Briant  when  the  bond  turned  out  to  be  unmarketable. 
He  was  *under  a  responsibility  from  which  he  had  a  right  to       [  *727  ] 
relieve  himself  at  the  expense  of  the  defendant,  if  he  was  placed 
in  that  situation  for  the  benefit,  and  at  the  instance  of  the 
defendant.     Thus  in  Fisher  v.  FaUowa  (a),  it  was  held  that  where 
a  person  became  bail  for  another,  he  was  entitled  to  recover  all 
the  expenses  he  had  been  put  to  in  consequence,  and  might 
therefore  recover  expenses  incurred  in  sending  after  the  principal 
to  take  him,  in  order  to  render  him.     Here,  too,  the  plaintiff  was 
entitled  to  recover  on  the  count  for  money  had  and  received,  the 
consideration  on  which  the  defendant  received  the  money  having 
totally  failed.     Thus  in  Wilson  v.  MUner  (4)  where  a  bailiff  who 
had  levied  money  under  an  execution  paid  it  over  to  the  execution 
creditor,  but  was  afterwards  himself  obliged  to  pay  the  amount 
to  the  assignees  of  the  party  against  whom  the  execution  had  been 
sued  out,  he  having  committed  an  act  of  bankruptcy  before  the 
execution,  it  was  held  that  the  bailiff  might  recover  the  amount 
from  the  execution  creditor,  in  an  action  for  money  had  and 
received.      The  same  principle  was   recognised  in   Austin  v. 
Ward  (5),  and  Luccts  v.  Worswick  (6).     But  the  defendant's  letter 
is  a  ratification  of  what  the  plaintiff  has  done ;  for  he  promised 
to  refund,  as  to  the  bonds  which  were  his  own  property ;  and  as 
he  failed  to  prove  at  the  trial  that  he  held  any  of  them  as  agent, 
the  whole  must  be  taken  to  be  his  own.    In  Remon  v.  Hay  ward  (7), 

(1)  IT.B.  112;  8eel6R.R.664,n.  (5)  Ry.  &Moo.  116. 

(2)  8  T.  R.  610.  (6)  42  R.  R.  798  (1  Moo.  &  Rob. 

(3)  8  R.  R.  843  (5  Esp.  171).  293). 

(4)  2  Camp.  452.  (7)  2  Ad.  &  £1.  666. 
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TouNG  the  defendant  had  signed  a  paper,  admitting  that  he  held  money 
Cole.  ior  the  plaintiff  to  be  put  into  a  saving  bank,  and  having  failed 
to  prove  such  application  of  it,  the  plaintiff  was  held  entitled  to 
recover.  As  to  the  objection  that  the  plaintiff  omitted  to  return 
the  bonds,  the  case  is  not  like  that  of  an  article  which  may  be 
worth  something;  these  bonds  were  not  recognised  in  the  market, 

[  ♦728  ]  *and  were  worth  nothing.  The  plaintiff,  therefore,  was  entitled 
to  recover  the  full  amount,  as  in  the  case  of  any  other  article 
which  turns  out  not  to  be  what  the  seller  described  it :  Oardiner 
V.  Gray  (l),  Bridge  v.  Wain  (2),  Jones  v.  lii/de  (3).  In  Street  v. 
Blat/,  the  plaintiff  made  a  profit  out  of  the  horse  which  he 
complained  was  unsound,  and  it  was  not  returned  upon  his 
hands,  but  repurchased  by  him  at  a  great  advantage. 

F.  Robinson^  in  support  of  the  rule : 

If  the  plaintiff  had  been  compellable  to  pay  Briant,  he  might 
perhaps  have  had  a  right  to  sue  the  defendant.  He  ought,  how- 
ever, before  paying  Briant,  to  have  resorted  to  the  defendant, 
and  have  given  him  an  opportunity  of  settling  on  his  own  terms. 
But  the  plaintiff  was  not  compellable  to  pay  Briant,  for  Briant 
saw  the  bonds  before  he  purchased  them,  and  was  conversant 
with  the  usages  of  the  Stock  Exchange ;  unless,  therefore,  the 
bonds  were  waste  paper,  he  could  not  have  recovered  the  money 
back  from  the  plaintiff.  Now,  though  since  1828,  none  but 
stamped  Guatemala  bonds  had  been  sold  in  the  market,  yet  the 
obligors  were  not  exonerated  on  the  unstamped  bonds,  and  one 
witness  said  he  had  procured  a  stamp :  they  were  therefore  of 
some  value ;  and,  though  the  plaintiff  may  be  entitled  to  recover 
of  the  defendant  upon  his  implied  warranty  that  the  bonds  were 
marketable  bonds,  he  cannot  recover  in  this  form  of  action.  In 
Jones  V.  Ryde,  what  had  been  transferred  as  a  navy  bill,  being  a 
forged  instrument,  was  mere  waste  paper.  In  Bridge  v.  Wain 
and  Gardiner  v.  Gray^  what  had  been  sold  as  scarlet  cuttings 
and  waste  silk,  was  not  scarlet  cuttings  and  waste  silk ;  and  in 
Wilson  V.  Milner  and  Fisher  v.  Fallows,  the  plaintiffs  respectively 
were  compelled  to  pay  the  sum  they  sought  to  recover  of  the 

(1)  16  R.  B.  764  (4  Camp.  144).  (3)  15  B.  R.  561  (5  Taunt.  488). 

^2)  18  R.  R.  816  (1  Stark.  504). 
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defendant.  But  Street  v.  Blay  shews  *that  the  contract  of  the  Young 
plaintiff  with  Briant  was  one  that  could  not  be  rescinded.  oole. 
Lord  Tbnterdbn  says,  "  Lord  Eldon,  in  the  case  of  Curtis  C  *729  ] 
V.  Hannay{i),  is  reported  to  have  said,  that 'he  took  it  to 
be  clear  law,  that  if  a  person  purchases  a  horse  which  is 
warranted  sound,  and  it  afterwards  turns  out  that  the  horse 
was  unsound  at  the  time  of  the  warranty,  the  buyer  might,  if  he 
pleased,  keep  the  horse  and  bring  an  action  on  the  warranty,  in 
which  he  would  have  a  right  to  recover  the  difference  between 
the  value  of  a  sound  horse,  and  one  with  such  defects  as  existed 
at  the  time  of  the  warranty  ;  or  he  might  return  the  horse  and 
bring  an  action  to  recover  the  full  money  paid  ;  but  in  the  latter 
case,  the  seller  had  a  right  to  expect  that  the  horse  should  be 
returned  in  the  same  state  he  was  when  sold,  and  not  by  any 
means  diminished  in  value ; '  and  he  proceeds  to  say,  that  if 
it  were  in  a  worse  state  than  it  would  have  been  if  returned 
immediately  after  the  discovery,  the  purchaser  would  have  no 
defence  to  an  action  for  the  price  of  the  article.  It  is  to  be 
implied  that  he  would  have  a  defence  in  case  it  were  returned  in 
the  same  state,  and  in  a  reasonable  time  after  the  discovery. 
This  dictum  has  been  adopted  in  Mr.  Starkie's  excelleut  work  on 
the  Law  of  Evidence,  part  iv.  p.  645 ;  and  it  is  there  said  that  a 
vendee  may,  in  such  a  case,  rescind  the  contract  altogether  by 
returning  the  article,  and  refuse  to  pay  the  price,  or  recover  it 
back  if  paid.  It  is,  however,  extremely  diflftcult,  indeed  impos- 
sible, to  reconcile  this  doctrine  with  those  cases  in  which  it  has 
been  held,  that  where  the  property  in  the  specific  chattel  has 
passed  to  the  vendee,  and  the  price  has  been  paid,  he  has  no 
right  upon  the  breach  of  the  warranty,  to  return  the  article 
and  revest  the  property  in  the  vendor,  and  recover  the  price  as 
money  paid  on  a  consideration  which  has  failed ;  but  must  sue 
upon  the  warranty,  unless  there  has  been  a  condition  in  the 
contract,  authorising  *the  return,  or  the  vendor  has  received  [  '^^o  ] 
back  the  chattel,  and  has  thereby  consented  to  rescind  the 
contract,  or  has  been  guilty  of  a  fraud,  which  destroys  the  con- 
tract altogether.'*  In  Gompertz  v.  Denton  (2),  it  was  held,  that 
the  purchaser  of  a  horse  could  recover  for  breach  of  a  warranty 
(1)  3  Esp.  83.  (2)  1  Cr.  &  M.  207. 
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YoDKG  in  an  action  for  damages  only,  and  could  not  sue  for  money  had 
CoiiE.  and  received,  as  on  a  failure  of  the  original  consideration,  unless 
there  was  a  stipulation  in  the  original  agreement  for  rescinding 
the  contract  in  such  event,  or  unless  the  case  were  one  of  fraud. 
The  same  principle  is  recognised  in  1  Wms.  Saund.  269  b,  note. 
Brian t,  therefore,  having  had  an  opportunity  of  inspection,  there 
was  no  implied  warranty  on  the  part  of  the  plaintiff :  Parkinson 
V.  Lee  (1),  Gardiner  v.  Gray ;  and  if  there  was  any  warranty  by 
the  defendant,  the  plaintiff  should  have  chosen  a  different  form 
of  action. 

TiNDAL,  Ch.  J. : 

It  appears  to  me  that  the  sum  for  which  the  verdict  has  been 
given,  is  properly  called  money  received  by  the  defendant  to  the 
use  of  the  plaintiff.  The  money  which  the  plaintiff  delivered  to 
the  defendant  was  his  own  money,  for  he  had  sold  the  bonds  as  a 
principal  to  Briant,  and  was  subject  to  all  the  responsibilities  of 
a  principal.  He  delivered  the  money  to  the  defendant  on  au 
understanding  that  the  bonds  he  had  received  from  the  defendant 
were  real  Guatemala  bonds,  such  as  were  saleable  on  the  Stock 
Exchange.  It  seems,  therefore,  that  the  consideration  on  which 
the  plaintiff  paid  his  money  has  failed  as  completely  as  if  the 
defendant  had  contracted  to  sell  foreign  gold  coin  and  had 
handed  over  counters  instead.  It  is  not  a  question  of  warranty ; 
but  whether  the  defendant  has  not  delivered  something  which, 
though  resembling  the  article  contracted  to  be  sold,  is  of 
no  value. 
[  •731  ]  The  remainmg  question  is,  whether  the  plaintiff  had  *a  right 

to  rescind  the  contract  he  had  entered  into  with  Briant.  It  is  to 
be  observed  that  in  that  contract  the  defendant's  name  was  never 
used ;  there  was  no  contract  between  him  and  Briant ;  the 
plaintiff  was  the  only  person  known  to  Briant.  But  stopping 
short  of  that,  the  universal  custom  of  the  Stock  Exchange  would 
authorise  the  plaintiff  to  rescind  the  contract  without  consulting 
the  defendant;  and  the  defendant  has  been  in  no  respect  damaged 
by  what  the  plaintiff  has  done. 

There  is,  however,  another  ground  on  which  the  verdict  stands 
(1)  6  E.  E.  429  (2  East,  314). 
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clear  of  objection ;  that  is,  that  after  the  defendant  was  aware  of  Young 
all  that  had  been  done,  he  wrote  to  say  that  if  the  bonds  were  his  colb. 
own,  he  would  send  his  clerk  to  pay  the  plaintiff  the  amount. 
Having  omitted  at  the  trial  to  shew  that  he  held  them  in  the 
capacity  of  agent,  as  he  had  asserted,  his  letter  is  a  ratification 
of  what  the  plaintiff  had  done,  and  the  verdict  ought  not  to 
be  disturbed. 

Park,  J.  concurred. 

BOSANQUET,  J. : 

I  agree  in  the  principle  of  the  cases  which  have  been  cited  as 
to  breach  of  warranty,  but  this  is  not  a  case  of  that  description. 
Here,  no  consideration  has  been  given  for  the  money  received  by 
the  defendant :  the  bonds  he  delivered  to  the  plaintiff  were  not 
Guatemala  bonds,  but,  on  the  Stock  Exchange,  worthless  paper ; 
and  the  payment  made  by  the  plaintiff  to  Briant  was  not 
voluntary.  According  to  the  principle  established  by  ChiU  v. 
Morley,  the  defendant  was  bound  to  reimburse  the  plaintiff  what 
he  was  thus  compelled  to  pay.  For  it  appeared  to  be  the  custom 
of  the  Stock  Exchange,  that  in  these  cases  the  broker  is  treated 
as  principal,  and  liable  to  be  expelled  if  he  does  not  make  good 
his  differences.  Upon  either  of  the  counts,  therefore,  the  plaintiff 
may  sustain  this  ^action.  And  even  upon  the  defendant's  letter,  [  *732  ] 
unless  he  shewed  the  bonds  not  to  have  been  his  own,  the 
plaintiff  is  entitled  to  retain  the  verdict. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  The  first  question  is,  whether  the 
plaintiff  was  entitled  to  rescind  the  contract  with  Briant ;  and  I 
am  of  opinion  he  was.  The  bonds  which  he  had  sold  at  the 
defendant's  request  were  not  Guatemala  bonds,  in  the  sense  of 
the  Stock  Exchange.  Therefore,  even  considering  the  plaintiff 
only  as  agent,  when  he  received  authority  from  the  defendant 
to  sell  the  bonds  he  received  an  implied  authority  to  act  as  all 
brokers  do  upon  similar  occasions ;  that  is,  to  rescind  the  contract 
if  the  article  delivered  turns  out  not  to  be  the  article  sold. 

Rule  discharged. 
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18S7.  WEBB   V.   RHODES. 

Mtrw  2 

_  '        (3  Bing.  N.  C.  732—737 ;  S.  C.  4  Scott,  497 ;  3  Hodges,  138;  6  L.  J.  C.  P.  212; 

[732]  IJur.  41.) 

Lessor  and  lessee,  in  the  presence  of  lessor's  attorney,  signed  an 
agreement  that  a  lease  should  be  prepared  by  lessor's  attorney,  and  paid 
for  by  lessee : 

The  lease  was  prepared  accordingly,  but  lessor,  who  had  only  a  life 
eif^tate,  dying,  the  lease  was  never  executed  : 

Held,  that  lessor's  attorney  was  entitled  to  recover  of  lessee  the  charge 
for  drawing  the  lease. 

The  plaintiff  declared  for  work  done,  in  the  character  of  an 
attorney  and  solicitor,  by  the  plaintiff  for  the  defendant,  upon 
his  retainer ;  for  money  paid  by  the  plaintiff  to  the  use  of  the 
defendant,  and  at  his  request.     Plea,  non  assumpsit. 

At  the  trial  before  Park,  J.,  it  appeared  that  a  negotiation 
for  a  lease  of  certain  land  at  Tottenham  had  been  entered 
into  between  Miss  Mary  Ann  Wright,  who  had  a  life  interest 
in  the  land,  and  the  defendant,  at  that  time  strangers  to 
each  other. 
[  783  ]  This  negotiation  had  been  conducted  by  the  plaintiff,  Miss 

Wright's  attorney  ;  and  Miss  Wright  and  the  defendant,  having 
met  together  in  the  plaintiff's  house,  the  following  agreement 
was  signed  by  them  in  the  plaintiff's  presence  : 

"  The  said  Mary  Ann  Wright  agrees  to  let,  and  the  said  James 
Rhodes  agrees  to  take  and  rent  of  and  from  the  said  Mary  Ann 
Wright,  all  those  several  pieces  or  parcels  of  meadow  and  pasture 
land,  situate,  &c.  And  the  parties  agree  that  a  lease  shall  be 
granted,  commencing  at  Michaelmas  next,  for  the  term  of  seven, 
fourteen,  or  twenty-one  years,  in  case  the  said  Mary  Ann  Weight 
shall  so  long  live,  at  and  under  the  yearly  rent  of  114/. ;  which 
lease  shall  contain  the  like  covenants,  conditions,  and  agree- 
ments, or  such  of  them  as  shall  be  considered  necessar}',  as  the 
lease  under  which  the  said  James  Rhodes  now  holds  the  said 
lands;  and  it  is  also  agreed  that  the  said  lease,  and  also  a 
counterpart  thereof,  shall  be  prepared  by  Mr.  Webb,  solicitor, 
Beading,  at  the  expense  of  the  said  James  Rhodes. 

•'Jan.  24,  1838.  "Mary  Ann  Wright. 

''  Jambs  Rhodes." 
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The  lease  was  drawn  by  the  plaintiflf,  but  the  execution  of  it  was        Webb 
delayed  by  the  usual  precautionary  enquiries  and  demands  ;  and      buodes. 
before  it  could  be  executed,  Miss  Wright  died. 

In  the  coarse  of  the  business,  the  defendant  had  addressed 
several  letters  to  the  plaintiff,  on  the  subject  of  a  covenant  to  be 
inserted  in  the  lease,  and  in  the  way  of  enquiry  as  to  points 
requiring  explanation. 

The  plaintiff  now  sought  to  recover  from  the  defendant,  a 
moiety  of  the  charge  for  drawing  the  agreement,  and  the  entire 
charge  for  preparing  an  abstract  and  a  draft  of  the  lease. 

It  appaared  from  sundry  items  in  the  plaintiff's  bill,  that  the 
defendant  had  a  professional  adviser  of  his  *own,  with  whom  he       [  '734  ] 
had  consulted  on  the  subject  of  the  lease. 

A  verdict  was  found  for  the  plaintiff  with  leave  for  the  defen- 
dant to  move  to  set  it  aside,  and  enter  a  nonsuit  instead,  or 
reduce  the  damages,  on  the  ground  that,  as  to  the  lease,  there 
was  no  privity  between  the  plaintiff  and  defendant,  but  that  the 
plaintiff  should  have  looked  to  Miss  Wright,  who  might  after- 
wards have  sued  the  defendant :  secondly,  that  the  lease  never 
having  been  executed,  the  defendant  could  not  be  called  on  to 
pay  for  it. 

A  rule  nisi  was  obtained  accordingly  on  the  authority  of 
Giissell  V.  Robinson  (i),  Pratt  v.  Vizard  (2),  and  liigley  v. 
Dai/kin{s),  which  establish  that  where  by  custom  the  lessor's 
attorney  draws  a  lease  to  be  paid  for  by  the  lessee,  the  attorney 
must  look  in  the  first  instance  to  the  lessor,  who  may  afterwards 
recover  from  the  lessee  the  amount  paid  for  the  lease. 

Hoggins  and  Neville  shewed  cause : 

It  is  not  necessary  for  the  plaintiff  to  contest  the  principle  of 
the  cases  cited  for  the  defendant ;  it  may  be  conceded  that  where 
there  is  no  privity  between  the  lessor's  attorney  and  the  lessee 
the  lessor's  attorney  must  in  the  first  instance  look  to  the  lessor. 
But  here  the  agreement  signed  by  the  defendant  in  the  presence 
of  the  plaintiff,  is  an  express  retainer  by  the  defendant,  and 
creates  a  privity  between  the  parties  which  did  not  exist  in  the 

(1)  P.  574,  ante  (3  Bing.  N.  C.  10).  (3)  31  R.  R.  554  (2  Y.  &  J.  83). 

(2)  39  R.  R.  660  (5  B.  &  Ad.  808). 
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Wkbb        cases  referred  to.     And  the  defendant,  by  corresponding  with 

Bhodeb.      the  plaintiff  on  the  sabject  of  the  lease,  shewed  that  such  was 

his  understanding  of  the  matter.     An   attorney  may  without 

impropriety  be  concerned  for  both  landlord  and  tenant  :   Doe  d. 

Peter  v.  Watkins  (l). 

[  736  ]  Wilde,  Serjt.  and  Crowder,  in  support  of  the  rule  : 

The  agreement  that  the  lessor's  attorney  shall  prepare  the 
lease  at  the  expense  of  the  lessee,  is  no  more  than  the  practice 
of  the  profession  would  have  required  without  any  such  agree- 
ment ;  that  agreement,  therefore,  cannot  constitute  a  retainer, 
and  the  less  so,  as  the  plaintiff  is  no  party  to  it.  The  defendant's 
correspondence,  containing  no  more  than  the  usual  enquiries 
on  occasion  of  such  an  arrangement,  is  no  recognition  of  any 
privity  between  the  plaintiff  and  defendant.  Grissell  v.  Robinson 
is  in  point.  At  all  events  the  plaintiff  cannot  recover  for  the 
lease,  which  owing  to  Miss  Wright's  death  was  never  executed. 

TiNDAL,  Ch.  J. : 

I  can  see  no  cause  for  disturbing  this  verdict.  The  question 
is,  whether  upon  the  evidence  before  the  jury,  they  were  right 
in  finding  a  retainer  on  the  part  of  the  defendant  for  the  plaintiff 
to  do  the  work  in  question. 

It  is  not  whether  he  was  retained  in  the  capacity  of  attorney  ; 
but  whether  he  was  retained  to  do  the  work  for  which  this  action 
is  brought. 

If  we  look  at  the  bill,  we  see  that  the  first  item  is  for  half  the 
charge  of  drawing  the  agreement.  At  that  time  Miss  Wright 
and  the  defendant  were  strangers :  there  was  no  joint  purse  out 
of  which  the  plaintiff  was  to  be  paid ;  and  the  necessary  inference 
from  the  charge  is,  that  it  was  understood  each  party  should  pay 
half.  When  the  agreement  itself  was  looked  at,  the  last  clause 
is,  *'  and  it  is  also  agreed  that  the  said  lease,  and  also  a  counter- 
part thereof,  shall  be  prepared  by  Mr.  Webb,  solicitor,  Beading, 
at  the  expense  of  the  said  James  Rhodes." 

The  parties  were  all  present  when  this  was  signed  by  the 
defendant ;    the    plaintiff,   therefore,   must  be  taken  to  have 

(1)  P.  701,  ante  (3  Bing.  N.  C.421). 
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assented,  and  it  is  the  same  thing  as  if  he  had  been  a  party        Webb 
to  the  contract.  Rhodes. 

That  distinguishes  the  present  case  from  those  which  have  been  [  ^^  1 
cited,  in  which  there  was  no  agreement  by  the  lessee  to  pay  the 
lessor's  attorney,  and  we  should  be  anxious  to  avoid  circuity  of 
action,  unless  driven  to  it  by  the  circumstances  of  the  case :  it  may 
be  necessary  sometimes,  but  there  is  no  reason  for  extending 
the  inconvenience. 

The  next  objection  is,  that  the  lease  and  counterpart  were 
never  executed ;  but  that  was  no  fault  of  the  plaintiff :  it  was 
known  to  all  the  parties  that  the  proposed  lessor  had  only  a  life 
estate,  and  on  the  principle  that  actvs  dei  nemini  facit  injiirianij 
the  attorney  ought  not  to  remain  unpaid. 

Park,  J. : 

I  had  no  doubt  at  the  trial,  and  have  none  now.  I  think  the 
case  should  be  considered  the  same  as  if  the  plaintiff  had  been 
party  to  the  contract,  and  had  put  his  name  to  it ;  all  the  parties 
were  present  together,  and  he  must  be  considered  as  having 
assented  to  the  retainer  by  the  defendant. 

BOSANQUET,  J. : 

I  am  of  the  same  opinion.  With  respect  to  the  charge  for  the 
agreement,  the  fair  inference  is,  that  when  the  two  parties  came 
to  the  same  attorney,  each  was  to  pay  half  of  the  agreement  then 
drawn  up.  The  main  question  is,  as  to  the  lease  and  counter- 
part. Now  when  it  is  agreed  that  it  shall  be  drawn  by  the 
plaintiff  at  the  expense  of  the  defendant,  and  that,  in  the  presence 
of  the  plaintiff,  he  is  privy  to  the  whole,  and  entitled  to  take 
advantage  of  the  agreement.  He  had  no  right  to  call  on  Miss 
Wright ;  and  as  it  was  by  no  fault  of  his  that  the  lease  was 
never  executed,  I  think  this  rule  should  be  discharged. 

COLTMAK,  J. : 

I  think  this  case  stands  clear  of  the  objection  that  the  non- 
execution  of  the  lease  precludes  *the  plaintiff  from  suing  the       [  '737  ] 
defendant ;  for  there  was  a  retainer  by  the  defendant  engaging 
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Webb        the  plaintiff  to  do  the  work ;  at  all  events  there  was  evidence 

Rhodes,      from  which  the  jury  might  infer  such  retainer,  and,  therefore,  I 

think  the  rule  should  be 

Discharged, 


1837.        M0RKI80N  AND  Another  v.  HAliMER  and  Another. 

April  19. 
• (3  Bing.  N.  C.  759—767 ;  S.  C.  4  Scott,  524  ;  3  Hodges,  108.) 

•■    '^^  -'  To  an  action  for  libelling  plaintiffs,  in  their  business  of  sellers  of 

medicines,  by  publishing  that  defendants  had  crushed  the  hygeist 
system  of  wholesale  poisoning  pursued  by  the  scamps  and  rascals,  the 
defendants  pleaded  and  proved  the  conviction  of  two  of  the  vendors  of 
plaintiffs'  pills  for  manslaughter:  Held,  that  the  plea  was  sufficient, 
and  sufficiently  proved,  though  it  did  not  justify  the  words  '*  scamps 
and  rascals,''  and  though  one  of  the  victims  died  notwithstanding  he 
had  taken  fewer  pills  than  the  vendor  recommended ;  it  appearing  that 
a  1  irger  number  would  only  have  accelerated  his  death.  Held  also, 
that  it  was  not  necessary  for  defendants  to  shew  they  had  completely 
crushed  the  system. 

To  an  action  for  a  libel  on  the  plaintiffs  in  their  trade  and  busi- 
ness as  manufacturers  and  sellers  of  certain  good,  wholesome, 
and  lawful  medicines,  called  Morrison's  Universal  Vegetable 
Medicines,  and  for  causing  it  to  be  believed  that  the  said  medi- 
cines were  noxious,  deleterious,  and  unwholesome,  and  that  the 
plaintiffs  were  in  bad  and  insolvent  circumstances,  and  incapable 
of  paying  their  jiist  and  true  debts,  the  defendants  pleaded,  as 
to  so  much  of  the  said  alleged  libel  as  follows,  that  is  to  say, 
**  We  may  safely  claim  the  merit  of  having  crushed  the  self- 
styled  hygeist  system  of  wholesale  poisoning,  since  we  com- 
menced exposing  the  homicidal  tricks  of  these  impudent  and 
ignorant  scamps  who  had  the  audacity  to  pretend  to  cure  all 
diseases  with  one  kind  of  pills,  which  pills  were  composed  of 
nothing  more  or  less  than  gamboge  and  aloes.  Several  of  the 
rot-gut  rascals  have  been  convicted  of  manslaughter,  and  fined 
and  imprisoned  for  killing  people  with  enormous  doses  of  their 
[  '760  ]  *universal  ve*i;etable  boluses," — that  long  before  and  at  the  time 
of  the  composing  and  publishing  the  said  alleged  libel  in  the  intro- 
ductory part  of  this  plea  mentioned,  the  plaintiffs  manufactured, 
compounded,  and  sold  pills  by  them  denominated  ''  Morrison's 
Universal  Vegetable  Medicines,"  at  the  said  building  and  place 
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by  them  called  the  British  College  of  Health,  and  also  during  Morbison 
that  time  styled  and  denominated  themselves  and  others,  who  hambb. 
vended  and  administered  the  said  'pills,  by  the  name  and  denomi- 
nation of  hygeists;  that  the  plaintiffs,  during  all  the  time 
aforesaid,  *and  whilst  they  so  manufactured  and  sold  the  said 
pills  as  aforesaid,  were  persons  wholly  ignorant  and  unskilled 
in  the  preparation  and  compounding  of  medicines,  and  utterly 
unfit  to  prescribe  or  administer  medicines  of  any  kind ;  that  the 
said  pills  so  manufactured  and  sold  by  the  plaintiffs  were  com- 
posed of  certain  medicinal  substances  called  gamboge  and  aloes, 
both  of  which  said  substances  were  well  known  to  chemists  and 
medical  men,  and  were  in  common  and  ordinary  use,  and  one 
of  which,  that  is  to  say,  gamboge,  when  unskilfully  compounded, 
was  of  a  highly  dangerous  and  poisonous  nature;  that  the 
plaintiffs,  in  order  to  deceive  and  delude  ignorant  and  credulous 
persons,  without  any  sanction  or  authority  whatsoever,  appro- 
priated to  themselves  and  used  the  name  and  title  of  hygeists, 
as  denoting  themselves  to  be  persons  skilled  in  promoting  and 
preserving  health,  whilst,  in  truth  and  in  fact,  they,  the  plain- 
tiffs, were  wholly  unacquainted  with  medical  knowledge  of  any 
kind,  and  utterly  ignorant  and  unskilled  upon  the  subject ;  and 
in  like  manner  to  deceive  and  delude,  denominated  and  called  the 
said  building  or  place  where  they  so  manufactured  and  sold  the 
said  pills,  **  The  British  College  of  Health ;  "  that  during  all  the 
time  aforesaid  the  plaintiffs  published  and  dispersed  divers  false, 
wicked,  fraudulent,  and  impudent  advertisements  *and  hand-  [  *76i  ] 
bills,  and  therein*  falsely,  audaciously,  and  wickedly  stated, 
asserted,  and  pretended  that  the  said  pills,  so  manufactured  by 
them  as  aforesaid,  cured  all  diseases  of  every  kind  ;  and  therein 
also  audaciously  and  wickedly  suggested  and  recommended  that 
persons  affected  with  diseases  should  take  great  and  enormous 
doses  and  quantities  thereof,  and  thereby,  by  such  false  and 
fraudulent  tricks  and  devices,  contrived  and  endeavoured  to  pro- 
cure and  effect  the  sale  of  the  said  pills,  and  to  induce  ignorant 
and  credulous  persons  to  purchase  the  same ;  that  one  of  the 
said  advertisements  and  hand-bills  so  published  and  dispersed 
by  the  plaintiffs,  contained,  amongst  other  things,  the  fraudu- 
lent, Impudent,  false,  and  delusive  matters  following  of  and 
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MoBBiBON  concerning  the  said  pills  and  the  said  plaintiflfs,  and  the  said  trade 
Habmeb.  and  business  carried  on  by  them  as  aforesaid,  that  is  to  say, 
*' Health  secured  by  Morrison's  pills,  the  vegetable  universal 
medicine  of  the  British  College  of  Health,  which  has  obtained 
the  approbation  and  recommendation  of  some  thousands,  in 
curing  consumption,  cholera-morbus,  inflammations,  bilious,  and 
all  liver  diseases,  gout,  rheumatism,  lumbago,  tic-doloreux,  king's 
evil,  and  all  cutaneous  eruptions ; "  (Then  followed  particular 
directions  for  their  use,  viz. :) 

**  Nos.  1  and  2  are  both  aperient  and  purgative,  and  may  be 
used  indiscriminately ;  but  experience  has  proved  that  No.  2  is 
the  most  efficacious  in  subduing  many  diseases :  these  diseases 
are  fevers  of  all  kinds,  inflammations,  asthma,  small-pox,  measles, 
hooping-cough,  gout,  cholics;  in  fine,  all  violent  diseases  or  pain ; 
and  when  the  violence  is  over,  Nos.  1  and  2  should  be  taken 
alternately  till  well,  some  days  in  small,  and  some  days  in  large 
doses.  It  is  keeping  up  the  evacuations  that  effectually  cures. 
Every  bleeding  is  pernicious,  and  a  step  towards  premature 
infirmities  and  the  grave.  You  cannot  go  wrong  with  them  by 
[  •762  ]  *taking  them  at  any  time  day  or  night,  or  in  any  number,  so 
innocent  is  their  operation  ;  but  experience  may  point  out  the 
following  rules,  so  as  to  render  them  more  easy  and  serviceable : 
as  an  aperient,  and  to  prevent  costiveness,  the  dose  is  from  two 
to  five  pills  at  night  or  morning,  or  any  time  night  or  day. 
Should  you  feel  any  uneasiness  after  two  or  three  days*  use,  it 
is  a  sign  your  stomach  and  bowels  are  foul ;  and  some  large 
brisk  doses  should  be  taken  so  as  to  get  rid  of  the  offending 
humour,  and  persevere  in  that  way.  As  a  brisk  purgative  in 
either  acute  or  chronic  diseases,  the  dose  is  from  eight  or  ten 
pills  to  twenty,  or  more,  and,  in  urgent  cases,  should  be  repeated 
twice  a  day.  Night  or  morning  is  the  most  convenient  when 
pursuing  a  course  ;  otherwise,  the  best  rule  is,  to  take  them  when 
one  feels  sickness,  fever,  or  ague  coming  on :  they  afterwards 
require  no  attention  or  alteration  as  to  diet,  drink,  exercise,  or 
cold  ;  the  only  thing  is  to  continue  them  till  well.  During  a  course, 
if  a  patient  feels  any  day  not  quite  so  well,  let  him  reflect  that  he 
only  wants  more  evacuations,  and  another  dose  will  relieve  him." 

That  on  the  24th  of  June,  1884,  one  Richard  Bicbardson, 
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being  then  sick,  was  persuaded  and  induced  by  one  Joseph  Mokkison 
Webb,  he  being  one  of  the  said  self-styled  persons  called  habmeb. 
hygeists,  to  take,  and  did  take,  large  quantities  of  the  said 
pills  as  suggested  and  recommended  in  the  said  advertisements 
as  aforesaid ;  and  by  reason  and  in  consequence  thereof  after- 
wards, to  wit,  on  &c.  died ;  and  thereupon  afterwards,  to  wit, 
at  the  Assizes  for  the  city  of  York,  in  the  year  1834,  before  &c. 
the  said  Joseph  Webb  was  in  due  form  of  law  indicted  and 
convicted  of  manslaughter  for  killing  and  slaying  the  said  B. 
Bichardson,  by  so  administering  and  persuading,  and  inducing 
the  said  B.  Bichardson  to  take  the  said  pills ;  and  such  proceed- 
ings were  thereupon  had,  that  at  the  said  Assizes  it  was  adjudged 
and  ordered  by  the  *8aid  Court,  that  the  said  J.  Webb  should  be  [  •763  ] 
imprisoned  in  the  gaol  of  the  said  city  for  six  calendar  months, 
as  by  the  record  of  the  said  conviction  and  judgment  remaining 
in  the  office  and  custody  of.  the  clerk  of  the  Crown  of  the  said 
city  of  York,  at  Gray's  Inn,  in  the  county  of  Middlesex,  more 
fully  and  at  large  appears  ;  and  which  judgment  still  remains  in 
full  force  and  effect,  not  reversed  or  otherwise  vacated  ;  and  the 
said  J.  Webb  was  thereupon  imprisoned,  and  confined  in  prison, 
in  pursuance  of  the  said  judgment. 

There  was  a  similar  averm3nt  as  to  the  conviction  of  one 
Bobert  Salmon  for  the  manslaughter  of  one  Mackenzie  by  the 
exhibition  of  the  same  pills. 

The  defendants  also  justified  as  to  the  charge  of  insolvency, 
on  which  issue  was  taken. 

At  the  trial  before  Tindal,  Ch.  J.,  it  was  proved  on  the  part  of 
the  plaintiffs  that  the  defendants  had  made  repeated  efforts  to 
bring  the  plaintiffs'  pills  into  discredit.  The  defendants  proved 
that  Bichardson  and  Mackenzie  were  both  killed  by  taking  the 
pills,  but  that  Mackenzie  had  taken  only  twenty-five  per  diem, 
when  the  agent  who  sold  them,  Salmon,  had  recommended 
thirty-five.  The  medical  men,  however,  said  that  the  larger 
quantity  would  have  accelerated  his  end.  The  defendants  failed 
to  establish  the  imputation  of  insolvency. 

The  jury  found  a  verdict  for  the  plaintiffs,  with  lOOZ.  damages, 
on  the  issue  as  to  insolvency,  and  for  the  defendants  on  the 
other  issue. 
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Morrison         In  Easter  Term 
r. 

Kelly  moved  for  judgment  iion  obstante  veredicto  on  the  first 
plea,  on  the  ground  that  it  contained  no  justification  of  the 
expression  ''  scamps  and  rascals/'  applied  to  the  plaintiffs  in  the 
libel,  and  clearly  actionable  when  published  in  writing. 
[  764  ]  He  also  moved   for  a  new  trial  on  the  first  issue,  on  the 

ground  that  the  plaintiffs  had  offered  no  proof  of  the  allega- 
tion that  they  had  crushed  the  homicidal  system  of  the 
plaintiff,  or  that  he  had  been  guilty  of  the  manslaughter  of 
Mackenzie. 

(TiNDAL,  Ch.  J. :  Can  you  move  for  a  new  trial  on  one  of 
several  issues  ?  I  remember  looking  into  the  point,  and  could 
find  no  authority.     How  would  you  make  up  the  record  ?) 

In  Bower  v.  Hill  (i)  the  cause  was  sent  down  to  a  new  trial 
on  one  only  of  several  counts ;  and  in  the  Cross  Keys  Bridge 
Company  v.  Rawlings{2)f  on  that  issue  only  on  which  certain 
evidence  had  been  rejected.  Here,  although  there  was  evidence 
that  the  sale  had  diminished  after  certain  convictions  for  man- 
slaughter, there  was  no  evidence  that  such  diminution  was 
occasioned  by  the  defendants'  attacks.  And  as  to  the  alleged 
manslaughter,  there  was  no  evidence  that  the  pills  were  taken 
according  to  the  printed  directions  ;  the  evidence  rather  shewed 
that  Mackenzie  had  disobeyed  the  directions  of  the  vendor 
Salmon. 

(TiNDAL,  Ch.  J. :  He  took  fewer  pills  than  Salmon  directed.) 

Then,  the  plea,  ascribing  the  death  to  the  pills  was  not 
sustained. 

TiNDAL,  Ch.  J. : 

I  am  of  opinion  there  is  no  ground  sufficiently  strong  for 
granting  a  new  trial  in  this  case.  It  is  objected  first  that 
there  was  no  proof  of  the  allegation  that  the  defendants  had 
crushed  the  self-styled  hygeist's  system  of  wholesale  poison- 
ing;   and  secondly,  that,  with  reference  to  the  manslaughter 

(1)  41  B.  R.  630  (1  Bing.  N.  C.      tinned  in  the  report. 
649).    The  circumstance  ia  not  men-  (2)  3  Bing.  N.  C.  71. 
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of  Mackenzie,  the  allegation  that  he  was  induced  to  take  large     Morbison 
doses  by  Salmon  is  at  variance  with  the  evidence.     I  think,      harmer. 
♦however,  that,   upon  a  fair  construction  of  the  allegations,       l  •766  ] 
and  looking  at  the  evidence,  there  was  sufficient  to  enable 
the  jury  to  form  an  opinion,  and  that  we  ought  not  to  disturb 
the  verdict. 

As  to  the  first  objection,  there  was  evidence,  or  an  admission 
on  the  part  of  the  plaintiffs  that  former  publications  of  the 
defendants  had  been  levelled  at  the  system  of  the  plaintiffs. 
And  it  is  too  much  to  assume  that  the  defendants  meant  they  had 
entirely  destroyed  the  system ;  they  meant  that  they  had  done 
their  best  to  effect  its  destruction :  the  real  ground  of  complaint 
was,  that  they  had  called  it  a  system  of  wholesale  poisoning. 

As  to  the  second  objection,  that  there  was  no  evidence  that 
Mackenzie's  death  was  occasioned  by  Salmon,  we  must  look  to 
the  advertisement  to  see  the  manner  in  which  the  pills  were 
directed  to  be  taken,  and  we  there  see  that  the  general  direction 
is  to  be  careful  to  take  enough.  The  allegation  in  the  plea  is, 
that  Mackenzie  took  large  doses  in  the  manner  suggested  by  the 
advertisement.  It  was  proved,  however,  that  only  twenty-five 
pills. were  taken  when  thirty-five  were  ordered :  and  if  the  non- 
compliance with  the  order  had  any  influence  in  occasioning  the 
death,  there  would  have  been  some  ground  for  the  objection. 
But  the  medical  witnesses  said  that  taking  more  would  only 
have  hastened  the  patient's  death,  and  that  twenty-five  would 
be  sufficiently  mischievous.  That  was  evidence  for  the  jury  : 
and  if  they  saw  that  non-compliance  with  Salmon's  order  did 
not  hasten  the  patient's  death,  they  were  justified  in  the  verdict 
they  gave. 

As  to  the  motion  to  eater  judgment  W'>/i  obstante  veredicto,  we 

will  look  into  the  plea  before  we  decide  whether  we  will  grant 

a  rule  nisi  or  not. 

Cur.  adv,  vult. 

The  judgment  of  the    Court  on  the  latter  point  was  now        [  766  ] 
delivered  by 

TiNDAL,  Ch.  J. : 
We  have  considered  the  objection  raised  on  the  part  of  the 
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MoRBisoN     plaintiffs  against  the  form  of  the  defendant's  first  plea  of  justifi- 
Harmeb.     cation,  and  we  are  of  opinion  that  there  is  no  ground  for  the 
motion  which  has  been  made  for  judgment  for  the  plaintiffs, 
non  obstante  veredicto  on  that  plea. 

The  objection  which  has  been  taken  is  this,  that  the  first 
plea,  which  proposes  to  justify  the  truth  of  so  much  of  the  libel 
as  is  set  out  in  its  commencement,  contains  no  answer  to  part, 
and  that,  as  it  is  contended,  a  material  part  of  the  libel  so  set 
out ;  inasmuch  as  the  libel  as  set  out  in  the  plea  applies  to  the 
plaintiffs  the  opprobrious  and  scurrilous  terms  of  scamps  and 
rascals,  for  the  application  of  which  terms  the  plea  does  not 
offer  any  excuse  or  justification. 

Now  it  must  be  admitted,  that  if  these  terms  of  invective  and 
reproach  contain  any  ground  of  charge  or  imputation  against 
the  plaintiffs,  substantially  distinct  in  U^  nature  or  character, 
from  that  which  forms  the  main  charge,  or  gist,  of  the  libel,  and 
the  (iruth  of  which  has  been  justified  by  the  plea,  the  conse- 
quence above  contended  for  on  the  part  of  the  plaintiffs  would 
justly  follow;  for  the  plea,  upon  that  supposition,  would  not 
contain  an  answer  to  so  much  of  the  declaration,  as  by  the 
commencement  of  the  plea  it  expressly  undertakes  to  justify. 

The  main  charge  against  the  plaintiffs  in  the  libel  is,  that  they 
were  the  compounders  and  sellers  of  pills  of  a  poisonous  and 
deleterious  nature  ;  and  the  main  and  principal  allegation  in  the 
plea  of  justification  is,  '*  that  the  pills,  sold  by  the  plaintiffs, 
when  administered  and  taken  in  the  doses  and  quantities  sug- 
[  *767  ]  gested  and  recommended  *by  them,  were  of  a  highly  dangerous, 
deadly,  and  poisonous  nature,  and,  in  the  highest  degree,  inju- 
rious to  the  stomachs  and  bowels  of  persons  using  and  taking  the 
same."  The  question  therefore  is,  whether  the  terms  of  abuse 
which  have  been  above  referred  to,  carry  the  matter  any  further 
than  this  the  main  charge?  The  words  themselves,  in  their 
vulgar  use,  convey  no  other  meaning  than  that  of  general 
reproach  and  invective ;  and  we  can  only  discover  whether  they 
have  any  particular  meaning  in  this  libel,  by  referring  to  the 
context  of  the  libel,  and  to  the  allegations  on  the  record.  As  to 
the  word  **  scamp,"  the  plaintiffs  themselves  have  given  the 
meaning  to  it ;  for  they  allege,  in  their  declaration,  that  it  is 
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intended  to  be  applied  to  them  "  in  the  way  of  their  aforesaid     Morrison 

trade,  business,  and  occupation/'  that  is,  as  vendors  of  the  pills,      harmer. 

the  making  and  selling  of  which  by  the  plaintiffs  is  the  main 

imputation  against  them.    And  the  word  ''  rascals  "  is  associated 

with  an  epithet  or  adjunct  which  appears  to  confine  its  general 

abusive  quality  to  a  description  and  designation  of  the  persons 

who  have  been  occupied  in  administering  the  pills  spoken  of  in 

the  libel,  of  whom  two  have  been  convicted  of  manslaughter. 

We  cannot  therefore  understand  these  words,  however  offensive, 

as  containing  any  charge  different  and  distinct  from  that  of 

which  the  truth  has  been  justified  in  the  first  plea  ;  and  we  are 

not  aware  of  any  authority,  by  which  it  is  determined,  that  the 

justification  of  the  truth  of  the  substantial  imputation  contained 

in  a  libel,  is  not  sufficient,  unless  it  extends  also  to  every  epithet 

or  term  of  general  abuse  which  may  be  found  in  the  description 

or  statement  of  such  imputation. 

We  think  therefore,  the  rule  which  has  been  applied  for  to 

permit  the  plaintiffs  to  enter  up  judgment,  non  obstante  veredicto, 

must  be  refused. 

Rule  refused. 


POLE,  Chairman  of  the  Sun  Life  Assurance  Society,  v.        isst. 
ROGERS,  Chairman  of  the  Union  Life  Office.  MayH. 

(3  Bing.  N.  C.  780-781 ;  S.  C.  4  Scott,  479 ;  3  Hodges,  83 ;  6  L.  J.  (N.  8.)         C  760  ] 
C.  P.  216  ;  5  Dowl.  P.  C.  632.) 

Mode  of  proceeding  under  commission  to  examine  witnesses. 

At  the  instance  of  the  defendant  an  order  having  been  pro- 
cure! from  Lord  Denman,  Ch.  J.  that  a  commission  should 
issue,  entitled  in  this  cause,  an  action  on  a  life  policy,  for  the 
examination  of  witnesses  at  Paris  and  Boulogne, 

A  rule  nisi  was  obtained  on  the  parb  of  the  plaiDtiff  for 
amending  this  order,  by  adding  thereto  a  liberty  to  the  plaintiff, 
his  attorney,  or  agent,  to  cross-examine  the  witnesses  viva  voce, 
such  examination  to  be  reduced  into  writing  and  returned  with 
the  commission  to  one  of  the  secondaries  of  this  Court. 

R.   V.  Richards,  who  shewed   cause,  objected  that  great 
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Pole        inconvenience  and  expense  would  be  occasioned   by  any  mode 
RooEBs.      of    examination,    other    than     the    usual    course    of     written 
interrogatory. 

Wildcy  Serjt.  in  support  of  the  rule : 

Under  s.  4  of  1  Will.  IV.  c.  22  (i),  the  manner  of  examination, 
as  well  as  the  time  and  place,  are  in  the  discretion  of  the  Court, 
as  they  were  under  the  East  India  Act  from  which  the  provisions 
of  the  recent  statute  have  been  adopted.  An  application  similar 
to  the  present  was  complied  with  in  Ducket  v.  Williams  (2). 

TiNDAL,  Ch.  J. : 

The  application  is  reasonable  in  the  present  instance,  for  at 
[  ♦781  ]       Paris  and  Boulogne  there  can   *be  no  diflSculty  in  obtaining 
assistance  for  the  proposed  examination. 

Hale  absolute,  to  <uld  to  Lord  Denman's  oj'der  that 
plaintiff  be  at  liberty  to  cross-examine  viva  voce, 
and  to  join  in  commission ;  defendant  to .  be  at 
liberty  to  add  additional  questions  to  his  inter- 
rogatories :  cross-examinations  and  answers  to 
be  reduced  into  writing  and  returned  with  the 
commission. 


1837.  MOON  V.  The  GUAKDIANS  of  the  POOR  of  the 

^—''  WITNEY  UNION. 

^  ^^*  ^         (3  Bing.  N.  C.  814—820 ;  S.  C.  5  Scott.  1 ;  3  Hodges,  206;   6  L.  J.  (N.  S.) 

C.  P.  305  ;   1  Jut.  41.) 

DefeDdants  employed  K.  to  draw  a  specification  of  a  building  proposed 
to  be  erected.  K.  employed  plaintiff  to  make  out  the  quantities  ;  which 
work  was  to  be  paid  for  by  the  successful  competitor  for  the  building 
contract ;  defendants  haying  refused  to  allow  the  building  to  proceed : 
Held,  that  they  were  liable  to  the  plaintiff  for  making  out  the  quantities. 

Debt  for  work  and  labour,  money  paid,  and  on  an  account 
stated. 

Plea,  7iil  debet. 

The    plaintiff  sought   to   recover   65?.   for  making    out    the 

(1)  Repeal^^d  46  &  47  Vict.  c.  49,       r.  5. 
8. 3.  See  now  B.  S.  0.  Ord.  XXXVH.,  (2)  1  Tyr.  i02. 
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quantities  or  calculations  of  the  expense  of  erecting  a  work- 
house ;  and  the  question  was,  whether  under  the  circumstances 
the  defendants  were  liable  for  this  charge. 

At  the  trial,  before  Tindal,  Ch.  J.,  the  plaintiff  called  *Mr. 
Kempthome.  an  architect,  who  proved  that  in  March,  1885,  he, 
Kempthorne,  had  been  employed  by  the  defendants,  guardians 
of  the  poor  of  the  Witney  Union,  to  draw  specifications  of  the 
plan  of  a  new  workhouse,  proposed  to  be  erected  by  the 
defendants  at  Witney: 

That,  on  the  80th  of  April,  1885,  he  wrote  to  Leake,  the  clerk 
of  the  guardians,  and  enclosed  the  form  of  an  advertisement,  as 
follows  :  **  To  builders.  The  board  of  guardians  of  the  Witney 
Union,  Oxon.,  are  desirous  of  receiving  tenders  for  the  erection 
of  the  new  workhouse  at  Witney.  The  plans  and  specification 
may  be  seen  at  the  ofifice  of  Mr.  Kempthorne,  or  Mr.  Leake, 
clerk  to  the  board,  Witney,  after  the  18th  of  May.  Sealed 
tenders  must  be  sent  to  Mr.  Leake,  Witney,  before  the 
4th  of  June." 

In  a  few  days,  Kempthorne  forwarded  the  specification  to 
Leake,  and  desired  him  to  shew  the  builders  the  followin^^ 
instructions :  "  14th  May,  1885.  The  builders  desirous  of  con- 
tracting for  the  erection  of  the  Witney  workhouse,  are  informed 
that  the  quantities  of  the  works  are  now  being  taken  out  for 
their  use,  and  will  be  ready  by  the  28th  instant.  Builders 
requiring  a  copy  of  the  same,  are  requested  to  leave  their  names, 
with  the  sum  of  2Z.  2«.  at  Mr.  Kempthorne's  oflSce,  or  at  Mr. 
Leake's,  clerk  to  the  Union,  Witney,  before  the  26th  instant. 
The  successful  competitor  will  have  to  defray  the  expense  of 
taking  out  the  quantities,  the  charge  for  which  will  be  stated 
at  the  foot  of  the  bill  of  quantities  when  delivered.  No 
tracings  or  copies  of  the  drawings  will  be  allowed.  Sampson 
Kempthorne." 

The  plaintiff  made  out  the  quantities  at  the  request  of 
Kempthorne,  but  a  dispute  having  arisen  between  Kempthorne 
and  the  defendants,  they  refused  to  go  on  with  the  work ;  and 
Kempthorne,  on  the  15th  of  July,  1885,  sent  to  them  his  "account 
of  professional  charges  *for  the  working  drawings  and  specifica- 
tion of   the  proposed  workhouse,  together  with  the  surveyor's 
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bill  for  making  out  the  quantities  of  the  same,  for  the  use  of 
the  builders." 

Kempthome*s  charge  for  the  specification  and  journies  was 
113Z.  8s.  8d.  Moon's  charge  for  the  quantities,  (appended  to 
Kempthorne's  bill),  was  65Z. 

After  some  discussion,  the  defendants  offered,  and  Kempthorne 
accepted  80/.,  in  discharge  of  his  claim ;  and  he  gave  a  receipt 
for  that  sum  as  paid  ''.for  professional  assistance,  as  per  account 
delivered." 

The  defendants  never  heard  of  Moon  till  Kempthorne's  bill 
was  delivered,  but  they  made  no  specific  objection  to  the  charge 
for  his  services. 

The  plaintiff  called  Kempthorne  and  others,  who  proved  a 
usage  for  architects  to  have  their  quantities  made  out  by  sur- 
veyors, and  for  the  successful  contractor  to  add  the  amount  to 
his  contract.  They  said  also  that  this  usage  was  beneficial  to  all 
parties.  The  jury  found  that  such  a  usage  existed,  and  gave 
their  verdict  for  the  plaintiff. 

TcUfourd,  Serjt.,  pursuant  to  leave  reserved  at  the  trial, 
obtained  a  rule  nisi  to  .set  aside  this  verdict,  and  enter  a  nonsuit 
instead,  or  to  have  a  new  trial,  on  the  ground  that  no  privity  had 
been  established  between  the  plaintiff  and  defendants ;  that  the 
usage  was  not  binding  on  the  defendants ;  and  that  it  had  not 
been  sufificiently  proved. 

Wilde,  Serjt.  and  Wilmore  shewed  cause  : 

The  calculation  of  quantities  by  a  surveyor  is  essential  to 
the  accuracy  of  the  specification :  when,  therefore,  the  defen> 
dants  authorised  Kempthorne  to  prepare  the  specification,  they 
authorised  him  as  their  agent  to  procure  the  quantities  also : 
through  the  agency  of  Kempthorne  *there  was  a  privity  between 
the  plaintiff  and  the  defendants ;  and  the  arrangement,  that  the 
successful  contractor  should  pay  for  the  quantities,  must  be  taken 
as  subject  to  an  implied  condition,  that  the  defendants  should 
pay  the  amount,  if,  through  their  default  no  contract  was  entered 
into.  The  defendants  having,  by  their  agent,  actually  employed 
Moon,  the  proof  of  the  usage  becomes  immaterial ;  but  Rigley  v. 
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Day  kin  (i),  and  Orissell  v.  Robinson  (2),  are  authorities  in  favour 
of  such  a  custom. 

Talfourd  and  Chilton  in  support  of  the  rule : 

The  defendants  knew  nothing  of  Moon,  and  Kempthorne  had 
no  power  to  create  a  liability  which  never  was  in  the  contempla- 
tion of  the  defendants.  He  was  only  employed  to  draw  a  plan. 
In  the  authorities  referred  to  the  usage  was  clearly  proved.  Here, 
the  evidence  was  not  all  consistent.  But  if  the  usage  existed,  and 
the  plaintiff  had  a  claim  against  the  successful  contractor,  he 
cannot,  at  the  same  time,  have  a  claim  against  the  defendants. 

TiNDAL,  Ch.  J. : 

The  question  before  us  comes  at  last  to  the  point,  whether 
when  this  plaintiff  was  employed  for  the  defendants  there  was  a 
contract  under  which  he  is  entitled  to  sue  them  in  an  action  for 
work  and  labour.  That  the  plaintiff  himself  made  any  such 
contract  is  not  pretended  :  the  parties  never  saw  each  other  :  the 
question  is,  whether  Kempthorne,  as  agent  for  the  defendants, 
had  any  authority  to  bind  them  in  a  contract  with  the  plaintiff. 

That  was  the  point  left  to  the  jury ;  and  the  jury  found  that 
there  was  a  usage  in  the  trade  for  architects  or  builders  to  have 
their  quantities  made  out  by  surveyors.  *Now,  according  to  the 
maxim  of  the  civil  law,  in  contractis  tacite  insunt  qu<e  sunt  moris 
et  cofisuetudinis ;  and  that  usage  having  been  found  by  the  jury, 
there  were  many  things  which  go  to  support  their  verdict.  It 
appeared  that  the  custom  is  beneficial  to  the  parties  concerned  ; 
that  if  builders  are  not  assisted  by  surveyors,  they  send  in  tenders 
which  lead  to  loss  and  inconvenience  from  a  mistake  in  the  quan- 
tities. Then,  the  defendants  themselves  had  an  intimation  that 
such  was  the  practice;  for  Kempthorne  wrote  to  Leake,  the 
defendants'  attorney,  and  Leake  gave  out,  that  the  successful 
competitor  should  defray  the  expense  of  taking  out  the  quantities. 
If  this  was  to  be  so,  what  was  to  be  the  result,  if  by  the  act  of 
the  defendants  there  was  no  successful  competitor,  because  there 
was  no  competitor  at  all  ?    In  such  a  case  the  defendants  must 
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be  liable  for  the  amount  of  a  charge  which  they  have  aatborised 
their  builder  to  incur.  Then,  when  upon  their  refusal  to  proceed, 
Kempthorne  sent  in  his  account,  comprehending  the  charge  for 
the  surveyor,  they  had  express  notice  of  the  existence  of  the 
charge  ;  they  came  to  an  agreement  with  Kempthorne  in  respect 
of  his  own  demand,  to  pay  a  sum  which  could  not  comprehend 
the  plaintiff's  charge :  and  their  conduct  upon  that  occasion  was 
a  recognition  of  the  claim  which  they  did  not  settle  or  object  to. 
It  is  contended  on  behalf  of  the  defendants,  that  a  contract 
cannot  shift  so  as  to  leave  two  different  parties  liable  to  the 
plaintiff  at  the  same  time :  that  may  be  so  in  some  cases ;  but 
the  difficulty  is  got  over  here  by  considering  this  a  conditional 
contract:  a  contract  under  which  it  was  arranged  that  the 
expenses  of  making  out  the  quantities  should  be  paid  by  the 
successful  competitor,  if  any  ;  but  if  by  the  act  of  the  defendants 
there  should  be  no  competitor,  then,  that  the  work  which  was 
done  by  their  authority,  should  be  paid  for  by  them. 


[  819  ]        Park,  J. : 

I  think  it  perfectly  clear  that  there  is  sufficient  in  the  circum- 
stances of  this  case  to  raise  an  implied  contract  on  the  part  of 
the  defendants  to  pay  for  the  services  of  the  plaintiff.  Kemp- 
thorne had  authority  to  proceed  in  the  usual  way ;  and,  according 
to  the  practice  in  building  contracts,  the  quantities  are  made  out 
by  a  surveyor,  and  paid  for  by  the  successful  competitor  for  the 
work  proposed  ;  is  it  then  to  be  said,  that  when  by  the  act  of  t'ue 
defendants  there  can  be  no  successful  competitor,  the  plaintiff  is 
to  receive  nothing  for  his  services  ?  The  defendants  were  aware 
of  the  plaintiff's  demand  from  the  account  sent  in  by  Kemp- 
thorne ;  they  never  objected  that  they  were  not  liable ;  and  they 
could  not  have  believed  that  they  had  satisfied  both  claims  for 
the  sum  of  802.     This  rule,  therefore,  must  be  discharged. 

BOSANQUET,  J. : 

There  is  no  ground  for  disturbing  this  verdict.  The  jury 
must  be  taken  to  have  found  that  what  has  been  done  was  done 
consistently  with  the  usage  of  the  trade.  It  has  been  contended 
that  architects  are  employed  only  to  draw  plans,  and  not  to  make 
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out  quantities :  but  the  defendants  knew  that  the  quantities  were 
to  be  made  out  by  somebody;  and  that  if  the  work  proceeded  the 
surveyor  was  to  be  paid  by  the  successful  competitor ;  and  the 
jury  have  said  that  Kempthome,  in  employing  a  surveyor  acted 
according  to  the  usage  of  the  trade.  If  so,  the  plaintiff  was 
employed  under  the  authority  of  the  defendants*  agent ;  and  if 
they  exclude  all  competitors,  must  look  to  them,  as  principals, 
for  the  payment  of  his  demand. 

COLTMAN,  J. : 

The  plaintiff's  .case  is,  that  if  there  should  be  a  successful 
competitor  for  the  building  he  was  to  pay  for  making  out  the 
quantities;  but  if  there  should  be  no  such  competitor,  the 
defendants.  The  *defendants  on  the  other  hand  say,  that  if 
there  should  be  no  successful  competitor,  no  one  was  to  pay 
the  plaintiff,  and  that  his  employment  was  a  speculation  which 
he  chose  to  enter  into  on  those  terms. 

It  is  not  probable  the  plaintiff  should  have  entered  into  such 
a  contract  as  the  defendants  set  up,  and  it  is  for  them  to 
establish  it  by  evidence:  if  it  be  not  established,  the  plaintiff 
must  be  paid  by  some  one :  and  the  question  then  is,  whether 
Kempthome  had  impliedly  authority  to  employ  the  plaintiff  on 
behalf  of  the  defendants :  the  jury  found,  in  effect,  that  he  had, 
and  I  think  there  is  sufficient  to  warrant  their  finding.  From 
the  nature  of  an  architect's  employment,  he  is  not  expected  to 
make  out  quantities,  or  come  under  advances;  but  merely  to 
certify  to  his  employer  that  the  bills  sent  in  are  correct.  It  has, 
therefore,  been  the  practice  for  some  years  to  employ  surveyors 
to  make  out  the  quantities :  the  defendants'  architect  intimated 
to  their  attorney  that  a  surveyor  would  be  employed ;  and  what 
passed  when  the  architect's  account  was  sent  in  amounts  to  a 
recognition  that  he  had  acted  within  the  scope  of  his  authority. 
If  the  defendants  did  not  mean  to  pay  the  plaintiff,  they  should 
have  given  Kempthome  notice  to  that  effect :  the  money  they 
paid,  must,  from  its  amount,  be  considered  to  have  been  paid 
in  discharge  of  Kempthorne's  demand  only ;  and  therefore  this 

rule  must  be 

Discharged. 
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1^7.  CUNLTFFE  and   Others   v.    WHITEHEAD. 

May  31. 

(3  Bing.  N.  C.  828-832 ;  S.  C.  o  Scott,  31 ;  3  Hodges,  182 ;  6  L.  J.  (X.  S.) 

[  828  ]  C.  P.  255 ;  6  Dowl.  P.  C.  63.) 

Declaration  that  F.  drew  his  hill  on  the  defendant,  who  accepted  the 
same;  that  F.  then  indorsed  the  bill  to  S.,  who  deliverel  it  to  the 
plaintiff :  Held,  ill. 

The  declaration  stated  that  one  William  Fraser,  on  the  18th 
of  July,  1833,  at  London,  made  his  bill  of  exchange,  in  writing, 
and  directed  the  sa  ne  to  the  defendant,  and  thereby  required 
the  defendant  to  pay  to  the  said  W.  Fraser's  order  l,500f.  value 
received,  five  months  after  date  thereof,  which  period  had  elapsed 
before  the  action;  that  the  defendant  accepted  the  said  bill; 
that  W.  Fraser  then  indorsed  the  same  to  Messrs.  Salomonson, 
Fraser,  &  Co. ;  and  that  the  said  Messrs.  Salomonson,  Fraser, 
&  Co.,  delivered  the  same  to  the  plaintiffs;  of  all  which  the 
defendant  had  due  notice,  and  promised  the  plaintiffs  to  pay 
the  amount  of  the  bill  according  to  the  tenor  and  effect  tliereof, 
and  of  his  acceptance  thereof. 

General  demurrer  and  joinder. 

[After  argument :] 
[  830  ]         TiNDAL,  Ch.  J. : 

Whatever  construction  may  be  put  upon  the  new  rules  (i), 
it  is,  at  all  events,  perfectly  clear  that  they  cannot  be  construed, 
nor  were  they  intended  to  effect  any  alteration  in  the  law- 
merchant  of  this  country,  and  make  bills  of  exchange,  which 
before  the  promulgation  of  these  rules  passed  by  indorsement, 
pass  by  delivery  only.  The  question  now  is,  whether  the  bill, 
as  set  forth  on  this  record,  gives  the  party  by  whom  the  action 
is  brought  a  title  to  sue.  It  appears  that  Fraser  drew  the  bill, 
which  was  accepted  by  the  defendant,  payable  to  the  order  of 
Fraser,  who  indorsed  it  to  Salomonson,  Fraser,  &  Co.  The  bill 
being  drawn  payable  to  order,  required  an  indorsement  before 
a  third  party  could  recover  the  amount,  or  enforce  payment 
against  the  acceptor.     Bare  delivery  without  indorsement  would 

(1)  See  now  R.  S.  C  Ord.  III.  r.  6,      Act,    1882  (45  &    46  Vict   c.   61). 
and  corresponding  forms  in  Appen-      s.  31  (4). — B.  C. 
dix.      And  see  Bills   of  Exchange 
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not  give  such  right.  There  was  a  time  when  the  omission  of  the  gdnliffe 
words,  "or  order,"  in  the  indorsement  by  the  drawer,  was  whitkhkad. 
thought  to  render  the  indorsement  restrictive.  But  in  Edie  v. 
The  East  India  Company  (i),  a  foreign  bill  drawn  upon  the  East 
India  Company,  payable  to  Campbell  or  order,  was  indorsed  to 
Ogilby,  by  Campbell,  who  did  not  add  the  words,  "  or  order :  " 
O^ilby  indorsed  it  to  the  plaintiffs :  it  was  insisted  that  under 
the  indorsement  to  Ogilby,  he  had  no  authority  to  indorse  it 
over,  and  upon  that  ground  the  jury  found  for  the  defendants. 
But  upon  a  rule  to  shew  cause  why  there  should  not  be  a  new 
trial,  the  Court  were  clear  that  as  the  bill  was  originally  in  its 
nature  negotiable,  it  continued  so  in  the  hands  of  Ogilby,  and 
that  his  indorsement  was  sufficient.  But  without  his  indorse- 
ment the  bill  would  not  have  passed ;  and  there  is  nothing  in 
the  new  rules,  as  far  as  I  can  discover,  to  interfere  with  these 
indorsements  upon  the  transfer  of  the  bill  toties  *quotie8.  It  [  •831  ] 
is  said,  that  as  the  bill  has  been  indorsed  by  the  drawer  to 
Salomonson  and  Fraser,  the  legal  inference  to  be  drawn  from 
the  new  rules,  is,  that  such  indorsement  by  the  person  to  whose 
order  the  bill  was  made  payable,  was  sufficient  to  give  a  third 
party  title  to  sue,  in  the  manner  attempted  here,  without;  any 
other  indorsement.  Such,  however,  is  not  the  legal  inference : 
and  as  to  the  argument  that  the  plaintiffs  have  been  misled  by 
following  the  new  rules,  and  that  the  difficulty  has  been 
occasioned  by  adhering  to  them,  it  appears  to  me  that  the 
difficulty  has  been  occasioned  by  not  adhering  to  them,  inas- 
much as  all  the  precedents  there  given,  set  forth  the  successive 
indorsements.  Perhaps  there  was  something  in  the  state  of  facts 
here,  whicli  would  not  allow  of  the  allegation  of  such  indorse- 
ments. But  it  appears  to  me,  that  the  indorsement  by  Fraser 
thi  drawer,  to  Salomonson  and  Fraser,  without  an  indorsement 
from  the  latter  to  the  plaintiffs,  does  not  give  the  plaintiffs  a 
right  to  sue  in  this  action:  they  cannot  derive  title  from 
delivery  alone. 

Park,  J. : 

I  never  before  saw  a  declaration  in  which  it  was  attempted  to 
(1)  1  W.  BL  295;  8.  C\  Burr.  1216 ;  Bayley  on  Bills,  4th  ed.  p.  lOo. 
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CuKLiFPB     give  the  plaintiff  an  interest  in  a  bill  of  exchange  by  delivery 
Whitehead,  alone,  without  an  indorsement. 

In  the  precedents  given  in  the  new  rales,  in  all  the  instances 
which  bear  an  analogy  to  the  present,  every  transfer  of  the  bill 
is  stated  to  be  by  indorsement.  I  do  not  understand  why  the 
Courts  should  in  this  instance  vary  the  rule  upon  which  they 
act  in  all  cases,  because  there  may  be  something  behind,  which 
prevents  the  party  from  declaring  in  the  usual  manner.  Our 
judgment  must  be  for  the  defendant. 

Vauohan,  J. : 

I  am  of  the  same  opinion.     The  n3w  rules  have  not  altered 

the  law  upon  the  point  which  is  the  subject  of  discussion.     The 

[  •832  ]      plaintiflfs  have,  in  my  *opinion,  failed  in  deducing  their  title ; 

they  have  failed  in  shewing  title  through  an  indorsement  from 

Salomonson  &  Co.,  and  consequently  are  not  enable i  to  sue. 

COLTMAN,  J. : 

The  question  here  is,  as  to  the  meaning  of  the  allegation  that 
the  bill  was  indorsed  by  the  drawer  to  Salomonson  and  Fraser. 
It  may  mean  that  he  simply  put  his  name  on  the  back  of  the 
bill,  or  it  may  mean  that  he  wrote  **  pay  to  the  order  of  Salo- 
monson and  Fraser."  But  the  plaintiffs  have  not  shewn  such 
title  as  will  enable  them  to  recover  on  this  record,  and  oar 

judgment  must  be 

For  the  defendant. 


1M87.  DOYLEY  V.  ROBERTS. 

JiiNeJ.        ^^  ^.^^  ^  ^  835—841  ;  S.  C.  5  Scott,  40 ;  3  Hodges,  154  ;  G  L.  J.  (N.  S.) 
r  835  ]  C.  P.  279  ;  1  Jur.  242.) 

"  He  has  defrauded  his  creditors,  and  has  been  horsewhipped  off  the 
course  at  Doncaster/*  spoken  of  an  attorney:  Held,  not  actionable, 
unless  spoken  of  him  in  his  profe8:jion. 

Slander. 

The  plaintiff  declared  that  he  was  an  attorney,  and  that  the 
defendant  had  falsely  and  maliciously  spoken  and  published  of 
the  plaintiff,  and  of  and  concerning  him   in   the  way  of  his 
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businesB  or  profession,  that  *'  be  had  defrauded  his  creditors,  and       Dotlby 
had  been  horsewhipped  off  the  course  at  Doncaster."     Special      robbrtb. 
damage,  that  one  H.  Gyde,  had,  in  consequence,  declined  to 
employ  the  plaintiff. 

At  the  trial  before  Parke,  B.,  last  Worcester  Assizes,  the  words 
were  proved  to  have  been  spoken  by  the  defendant,  of  the  plain- 
tiff, who  was  more  engaged  on  the  turf  than  in  law,  and  had 
had  creditors  in  sporting  *  transactions ;  and  the  jury  found,  in       [  •sse  ] 
answer  to  questions  put  to  them  by  the  learned  Baron, 

That  the  words  were  spoken  of  and  concerning  the  plaintiff : 

That  they  were  not  spoken  of  him  in  his  business  of  an 
attorney : 

That  they  had  a  tendency  to  injure  him  morally  and  pro- 
fessionally.    But, 

That  H.  Gyde  did  not  in  consequence  of  them  decline  to 
employ  the  plaintiff. 

A  verdict  was  given  for  the  plaintiff,  with  501.  damages  ;  but 
the  defendant  had  leave  to  move  to  enter  a  nonsuit  instead,  if 
the  Court  should  be  of  opinion  that  the  words  were  not  action- 
able unless  spoken  of  the  plaintiff  in  the  way  of  his  business  as 
an  attorney. 

Godson  having  obtained  a  rule  nisi,  accordingly, 

Talfourcl,  Serjt.  and  Bushy  shewed  cause : 

There  was  evidence  to  go  to  the  jury  as  to  the  intention  of  the 
defendant  in  speaking  the  words :  if,  therefore,  they  are  not 
actionable,  the  defendant  should  have  demurred,  or  have  moved 
in  arrest  of  judgment,  and  not  for  a  nonsuit.  The  jury  having 
found  that  the  words  spoken  had  a  tendency  to  injure  the  plain- 
tiff morally  and  professionally,  the  verdict  ought  to  stand  ;  for  if 
they  have  a  tendency  to  injure  him  in  his  profession,  it  is  not 
necessary  they  should  be  spoken  of  him  in  his  profession.  In 
Onslow  V.  Home  (i)  Db  Grey,  Ch.  J.  laid  it  down,  **  That  words 
are  actionable  when  spoken  of  one  in  an  office  of  profit,  which 
may  probably  occasion  the  loss  of  his  office ;  or  when  spoken 
of  persons  touching  their  respective  professions,  trades,  and 
business,  and  do  or  may  probably  tend  to  their  *damage ;  '*  but       [  •837  ] 

(1)  7  Wils.  186. 
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DoYLEY  that  rule  was  qualified  in  Lumby  v.  AUday  (i)  by  Baylby,  B., 
Roberts,  who  said,  "  Every  authority  which  I  have  been  able  to  find, 
either  shews  the  want  of  some  general  requisite,  as  honesty, 
capacity,  fidelity,  &c.,  or  connects  the  imputation  with  the  plain- 
tifif  *s  office,  trade,  or  business.'*  Here,  the  words  imputed  a  want 
of  honesty,  a  general  requisite.  In  Stantnn  v.  Smith  (2)  it  was 
held  actionable  to  say  of  a  tradesman,  ''He  is  a  sorry,  pitiful 
fellow,  and  a  rogue ;  he  compounded  his  debts  at  5«.  in  the 
pound  ;'*  though  there  was  no  colloquium  of  his  trade;  and  the 
Court  said,  '*  We  were  all  of  opinion  that,  such  words  spoken  of 
a  tradesman  must  greatly  lessen  the  credit  of  a  tradesman,  and 
be  very  prejudicial  to  him,  and,  therefore,  that  they  were  action- 
able." In  that  case  the  defendant  did  not  use  the  word  bankrupt, 
but  the  Court  drew  the  inference  that  the  words  complained  of 
were  equivalent.  So  here,  the  charge  that  the  plaintiff  defrauded 
his  creditors,  is  equivalent  to  saying  he  could  not  be  trusted.  In 
IVhittimjton  v.  Gladwin  (3),  it  was  held  that  words  of  an  inn- 
keeper imputing  insolvency  were  actionable,  although  at  the  time 
when  they  were  spoken,  an  innkeeper  was  not  subject  to  the 
bankrupt  laws :  and  Abbott,  Ch.  J.  said,  ''  Such  an  imputation 
is  calculated  to  prevent  him  from  having  that  credit  which  is  at 
least  useful,  if  not  necessary,  in  his  business ;  the  words,  there- 
fore, are  likely  to  be  injurious  to  him.  In  Southam  v.  Allen  (4), 
the  following  words  spoken  of  an  innkeeper  were  held,  after 
verdict  and  much  debate,  to  be  actionable :  '  Deal  not  with  the 
plaintiff,  for  he  is  broke  ;  and  there  is  neither  entertainment  for 
man  or  horse.*  According  to  all  the  principles  upon  which  such 
[  *838  J  an  action  for  slander  is  maintainable,  and  upon  *that  authority, 
I  am  of  opinion  that  this  action  is  well  brought." 

In  1  Vin.  Abr.,  Action  for  Words,  S.  a.  2,  it  is  laid  down  as 
actionable  to  say  of  an  attorney,  ''He  is  the  falsest  knave  in 
England,  and  he  will  cut  your  throat :  "  Of  a  tradesman,  "  He 
is  a  broken  runaway,  and  dares  not  shew  his  face ;  "  U.  a.  6  : 
Of  a  goldsmith,  ''  Thou  art  a  cozening  knave,  and  soldest  me  a 
chain  of  copper  for  gold." 

(1)  35  R.  R.  715  (1  Cr.  &  J.  301,  (3)  29  R.  R.  212  (5  B.  &  C.  180). 
1  Tyr.  217).                                                   (4)  Sir  T.  Ray.  231. 

(2)  2  Ld.  Ray.  1480. 
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Oodson  and  W.  Alexander  in  support  of  the  rule :  Doyley 

r. 
According  to  the  latest  authorities  it  is  not  sufficient  that  the     Kobbbts. 

plaintiff  was  an  attorney,  or  that  the  words  were  spoken  of 
him,  being  an  attorney,  unless  they  were  also  spoken  of  him  in 
his  character  of  attorney ;  for  though  the  plaintiff  may  be  an 
attorney,  it  does  not  follow  that  he  is  practising  as  such,  or  liable 
to  sustain  any  inconvenience.  In  Ayre  v.  Craven  (i),  the  declara- 
tion for  slander,  alleged  that  defendant  used  words  imputing 
adultery  to  the  plaintiff,  a  physician  ;  and  the  words  were  laid  to 
have  been  spoken  *^  of  him  in  his  profession :  '*  no  special  damage 
was  laid:  and  after  verdict  for  the  plaintiff,  judgment  was 
arrested,  the  Court  holding,  that  such  words,  merely  laid  to  be 
spoken  of  a  physician,  were  not  actionable  without  special 
damage ;  and  that  if  they  were  so  spoken  as  to  convey  an 
imputation  upon  his  conduct  in  his  profession,  the  declaration 
ought  to  have  shewn  how  the  speaker  connected  the  imputation 
with  the  professional  conduct.  And  Lord  Denman,  Ch.  J.  said, 
**Some  of  the  cases  have  proceeded  to  a  length  which  can 
hardly  fail  to  excite  surprise;  a  clergyman  having  failed  to 
obtain  redress  for  the  imputation  of  adultery  (2),  and  a  school- 
mistress having  been  declared  incompetent  to  maintain  an  action 
for  a  charge  of  prostitution  (3).  ♦Such  words  were  undeniably  [  •839  ] 
calculated  to  injure  the  success  of  the  plaintiffs  in  their  several 
professions ;  but  not  being  applicable  to  their  conduct  therein, 
no  action  lay."  In  Richardson  v.  Allen  (4),  the  words,  **  He  has 
defrauded  a  mealman  of  a  roan  horse,"  were  held  not  actionable, 
without  special  damage. 

In  Whittington  v.  Gladwin,  and  Stanton  v.  Smith,  the  plaintiffs 
were  tradesmen,  and  the  words  were  spoken  of  them  in  their 
trade.  Here  the  words  were  not  spoken  of  the  plaintiff  with 
reference  to  his  clients,  and  the  fallacy  on  his  part  consists  in 
treating  the  word  creditors  as  equivalent  to  clients.  If  the  words 
were  not  actionable,  the  Judge  who  presided  at  the  trial  should 
have  directed  a  nonsuit:  Tomlinson  v.  Brittlehanke  (6).      But  as 

(1)  41  B.  B.  359  (2  Ad.  k  El.  2).        v.  Brook,  1  Ventr.  21. 

(2)  See  Parrca  v.  Carjjeuttr,  Noy,  (4)  2  Chitty,  657. 

64 ;  fi.  C\  Cro.  Eliz.  502.  (5)  38  R.  R.  335  (4  R  &  Ad.  630). 

(3)  Per  TwiSDEN,  J.,  in  Whartim 
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DoYLEY      to  the  form  of  the  rule,  the  Court  will  mould  it  to  an  arrest  of 
RoBBBTs.     judgment,  if  necessary. 

TiNDAL,  Ch.  J.  : 

We  must  consider  this  case  as  if  the  rule  had  been  drawn  up 
for  a  nonsuit,  or  for  an  arrest  of  judgment.  I  see  no  ground  for 
entering  a  nonsuit,  because  there  was  evidence  to  go  to  the  jary 
whether  or  not  the  words  were  spoken  of  the  plaintiff  in  his  pro- 
fession ;  and  that  question  the  Judge  was  obliged  to  leave  to  the 
jury  before  the  point  could  arise  which  has  now  been  discussed. 
The  defendant,  therefore,  ought  now  to  be  permitted  to  move  an 
arrest  of  judgment,  and  I  think  that  judgment  should  be  arrested. 
The  case  will  stand  thus :  The  plaintiff  is  an  attorney,  and 
carries  on  business  as  such,  but  appears  to  have  had  creditors 
in  certain  sporting  transactions;  the  defendant  says  of  him 
generally,  that  he  has  defrauded  his  creditors,  and  the  jury  find 
that  these  words  were  not  spoken  of  him  in  his  business  of 
attorney.  Now  in  Comyns*s  Digest,  Action  on  the  Case  for 
[  "Sio  ]  Defamation,  it  is  *laid  down,  D.  27,  that  "  words,  not  actionable 
in  themselves,  are  not  actionable  when  spoken  of  one  in  an  office, 
profession,  or  trade,  unless  they  touch  him  in  his  office :  "  and 
these  words,  though  spoken  of  an  attorney,  do  not  touch  him  in 
his  profession,  any  more  than  they  would  touch  a  person  in  any 
other  trade  or  profession.  It  is  found,  indeed,  that  the  words 
have  a  tendency  to  injure  him  morally  and  professionally ;  and 
that  is  true ;  but  it  applies  equally  to  all  other  professions,  for  a 
person  cannot  say  any  thing  disparagingly  of  another,  that  has 
not  that  tendency :  upon  that  subject  the  authority  of  Ayre  v. 
Craven  is  conclusive;  and  a  rule  for  arresting  judgment  in  this 
case  must  therefore  be  made  absolute. 

Park,  J. : 

I  am  of  the  same  opinion,  and  always  considered  that  the 
principle  as  laid  down  in  Comyns's  Digest  is  correct.  Here  the 
jury  have  negatived  the  allegation,  that  the  words  were  spoken 
of  the  plaintiff  in  his  profession.  That  being  the  case,  they  are 
words  of  great  abuse,  but  not  so  severe  as  many  of  the  expres- 
sions which  are  pointed  out  in  Ayre  v.  Craven  as  having  been 
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held  not  actionable.    Lord   Dbnman,  Ch.  J.  says,  "  After  full       Doylby 
examination  of  the  authorities,  we  think  that,  in  actions  of  this      Roberts. 
nature,  the  declaration  ought  not  merely  to  state  that  such 
scandalous  conduct  was  imputed  to  the  plaintiff  in  his  profession, 
but  also  to  set  forth  in  what  manner  it  was  connected  by  the 
speaker  with  that  profession." 

I  cannot  distinguish  that  case  from  the  present. 

Vaughan,  J. : 

When  the  jury  found  that  these  words  were  not  spoken  of  the 
plaintiff  in  his  character  of  attorney,  they  took  the  sting  out  of 
the  imputation.  The  rule  for  an  arrest  of  judgment  must  be 
made  absolute. 

COLTMAN,  J. : 

Stanton  v.  Smith  is  the  only  case  which  has  a  tendency  to 
support  the  argument  for  the  plaintiff.      *But  it  is  a  solitary       [  '341  ] 
case,  and   at  variance   with  decisions   before  and    since.     To 
render  words  of  this  kind  actionable,  they  must  have  relation 
to  the  trade  or  profession  of  the  plaintiff. 

Rule  absolute. 


LUCY   V.   WALROND,   Administrator  of  i«87. 

WALROND  (1).  ^—' 

(3  Bing.  N.  C.  841—848;  S.  C.  5  Scott,  46;  3  Hodges.  215;  6  L.  J.  (X.  S.)         ^  ^**  ^ 

C.  P.  290.) 

Defendant,  before  taking  out  letters  of  administration,  sanctioned  an 
expensive  funeral  which  a  relation  had  ordered  for  the  deceased :  Held, 
that  after  taking  out  administration,  defendant  was  liable  in  the  capacity 
of  administrator  for  this  expense. 

Assumpsit  for  work  and  labour  performed  by  the  plaintiff,  as 
undertaker,  about  the  funeral  of  Caroline  Walrond,  deceased,  at 
the  request  of  the  defendant,  as  administrator,  and  for  hearses, 

(1)  It  is  clear  from  Brice  v.  Wilson  have  been  sued  personally  and  not 

(1834)  40  B.  B.  461  (3  N.  &  M.  512)  as  administrator    appears    to    have 

that  an  executor  who  has  sanctioned  been  excluded  by  admission  of  the 

an  extravagant  funeral  is  liable  per-  character  of  executor  by  the  letter 

sonally.     In  the  above  case  the  con-  from  London  and  by  the  pleadings, 

tention  that  the   defendant  should  — B.  C. 


816  1837.     C.  P.     3  BING.  N.  C.  841—842.  [b-r. 

LncT        coaches,  horses,  and  other  necessary  things  used  and  applied  in 
Walbokd.    tlic  furnishing  and  conducting  the  said  funeral ;  for  money  paid  for 
the  use  of  the  defendant  as  administrator,  as  aforesaid ;  and  for 
money  due  from  him  in  that  capacity  upon  an  account  stated. 

Plea,  that  the  defendant  brought  53/.  into  Court,  to  be  paid  to  the 
plaintiff,  and  that  he  ought  not  further  to  maintain  his  action. 

At  the  trial  before  Parke,  B.,  at  the  last  Gloucester  Assizes,  it 
appeared  that  Mrs.  Caroline  Walrond,  the  defendant's  mother,  a 
lady  of  fortune,  died  on  the  31st  of  October,  1833,  at  Lasborough, 
in  Gloucestershire.  The  defendant  being  at  that  time  at  Paris, 
Sir  Bethell  Codrington,  the  brother  of  the  deceased,  was  sent  for, 
and  gave  orders  that  the  deceased  should  be  buried  at  Dodington, 
the  family  seat,  eleven  miles  from  Lasborough,  and  that  the 
funeral  should  be  a  respectable  one.  The  funeral  was  performed 
by  the  plaintiff,  at  an  expense  of  76/.  7«.  Id.,  including  14/.  1«.  6rf. 
for  a  hearse  and  four  horses,  mourning  coach  and  four  horses, 
[  •842  ]  and  two  *post  horses;  and  51.  5s.  Od.  for  fees  to  the  clergyman, 
the  payment  of  which  the  plaintiff  failed  to  prove  at  the  trial. 

The  defendant,  in  a  letter  from  Paris,  addressed  to  Lady 
Codrington,  and  dated  November  10th,  1833,  expressed  his  fear 
that  even  before  he  had  heard  of  his  mother's  death  the  last 
melancholy  offices  must  have  been  paid  to  her  remains;  and 
about  the  24th  of  November,  in  answer  to  a  letter  addressed 
to  him  at  his  residence  in  London,  by  Lady  Codrington,  the 
defendant  wrote  as  follows  : 

"  We  arrived  in  London  on  Tuesday  evening,  and  I  found  your 
kind  letter,  and  one  from  my  uncle,  inclosing  a  copy  of  my 
poor  mother's  will.  I  delayed  writing  until  I  could  with  some 
certainty  say  when  I  could  leave  London.  I  now  hope  to  get 
away  Monday  or  Tuesday  next,  and  I  will  avail  myself  of  your 
and  my  uncle's  kind  invitation  to  come  to  Dodington.  The 
next  day  I  will  ask  you  or  Sir  Bethell  to  be  so  good  as  to  accom- 
pany me  to  Lasborough,  to  break  the  seals,  and  commence  our 
sad  duty.  I  am  much  obliged  to  you  and  to  him  for  all  you 
have  done,  which  was  certainly  the  best,  and  all  that  could  be 
done.  Would  you  or  Sir  Bethell  have  the  kindness  to  do,  what 
I  am  told  must  be  done  sooner  or  later,  send  some  one  to  the 
house  to  take  a  list  of  all  property  whatsoever,  in  and  out  of 
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doors,  which  is  not  sealed  up,  with  a  view  to  its  future  valuation.         Lucy 
This  will  shorten  my  melancholy  task.'*  WALnoND. 

The  following  codicil  was  attached  to  the  will  of  the  deceased  : 
**I  wish  to  be  buried  in  the  nearest  churchyard  to  the  place 
in  which  I  may  die,  with  as  little  expense  as  possible ;  neither 
hearse  nor  carriage ;  but  to  be  carried  by  twelve  respectable 
labourers,  who  shall  receive  not  less  than  a  guinea  each.  I  wish 
no  friend  or  relative  to  mourn  for  me,  that  is,  to  wear  mourning.*' 

The  defendant  refusing  to  pay  for  the  removal  of  the  ^deceased       [  *843  ] 
to  Dodington,  resisted  the  plaintiff's  claim  for  more  than  58/., 
the  estimated  expense  of  a  plain  funeral. 

The  defendant  took  out  letters  of  administration  cum  testamento 
annexo,  in  November,  1884,  and  the  efiFects  were  sworn  to  be 
under  the  value  of  4,000/. 

The  plaintiff  relied  on  Rogers  v.  Prke  (i),  where  it  was  held  that 
an  executor  who  had  assets  sufficient  for  that  purpose,  was  liable, 
upon  an  implied  promise,  to  pay  for  a  funeral  suitable  to  the  degree 
of  his  testator,  furnished  by  the  directions  of  a  third  person. 

It  was  contended  also,  that  the  payment  of  money  into  Court, 
upon  a  declaration  charging  the  defendant  in  the  character  of 
administrator  was  an  admission  of  his  liability,  in  that  character, 
on  the  contract  made  for  him  by  Sir  Bethell  Codrington ;  and 
that  the  letter  from  London  was  a  ratification  of  all  that  had 
been  done. 

For  the  defendant,  it  was  argued  that  the  payment  into 
Court  under  a  plea  of  payment,  admitted  no  liability  on  any 
contract  for  an  expense  of  more  than  58Z. ;  and  that  without 
producing  the  letter  from  Lady  Codrington,  to  which  the  defen- 
dant's letter  from  London  was  an  answer,  that  letter  could  not 
be  esteemed  a  ratification  of  the  order  for  the  funeral,  but  seemed 
rather  to  relate  to  the  disposition  of  the  property. 

Parke,  B.  was  of  opinion  that,  provided  the  defendant  had 
assets,  of  which  there  was  evidence  to  go  to  a  jury,  he  was  liable 
for  such  a  funeral  as  the  testatrix  had  ordered ;  and  for  such  a 
funeral  as  Sir  Bethell  Codrington  had  ordered,  if  the  jury  should 
be  of  opinion  that  the  defendant's  letter  from  London  was  a 
ratification  of  that  order. 

(1)  32R.  R.  729(3  Y.  &  J.  28), 

B.R. — VOL.  XLIII.  52 
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Lucy  The  Jury  found  a  verdict  for  the  plaintiflF,  Damages  16/.  8*.  (W. 

r. 
Walrond. 
[  844 1  Maule  moved  for  a  new  trial,  on  the  ground  that  under  the 

circumstances  of  the  case,  the  defendant  was  not  liable  for  more 
than  the  expense  of  an  ordinary  funeral.  In  Rogers  v.  Price  (i) 
the  executor  was  held  liable  to  defray  reasonable  funeral  expenses. 
But  here  an  order  was  given  by  the  brother  of  the  deceased  for  an 
expensive  funeral,  in  opposition  to  the  directions  contained  in  the 
will  of  the  deceased.  At  that  time  the  defendant  was  absent ;  there 
was  therefore  no  privity  between  him  and  the  plaintiff,  unless  it 
arose  upon  the  subsequent  ratification;  and  the  letter  of  the 
24th  of  November  would  not  amount  to  a  ratification,  unless  the 
letter  to  which  it  was  an  answer  expressly  stated  the  contract 
entered  into  by  Sir  Bethell  Codrington :  that  letter,  however, 
was  never  produced.  But  if,  upon  production,  it  had  disclosed 
the  terms  of  the  contract  with  the  plaintiff,  the  defendant  at 
the  time  of  the  supposed  ratification  was  not  administrator, 
and  therefore  could  not  ratify,  or  be  liable  to  an  action  in  the 
character  of  administrator :  if  liable  at  all,  it  must  have  been 
on  his  own  responsibility  ;  and  then,  this  action  against  him  in 
the  character  oC  administrator  was  misconceived. 

The  payment  into  Court  by  plea  of  payment  to  a  general  indebi- 
tatus assumpsit  did  not  admit  more  than  payment  under  a  rule 
of  Court  in  the  old  practice,  and  such  payment  admitted  merely 
that  the  defendant  was  liable  to  the  extent  of  the  sum  paid  in, 
and  no  further :  MeUish  v.  AUnutt  (2),  Blackhirn  v.  Scholes  (3), 
Seaton  v.  Benedict  (4).     A  rule  nisi  having  been  granted, 

Talfourd,  Serjt.  and  Lwnley,  who  shewed  cause,  relied  upon 
[  •845  1  Rogers  v.  Pricey  and  upon  the  finding  of  the  jury,  ♦as  to  the 
effect  of  the  defendant's  letter  of  November  24th.  It  would  no 
doubt  have  been  more  satisfactory  if  the  letter  had  been  pro- 
duced to  which  that  was  an  answer ;  but  the  answer  itself  was 
evidence  to  go  to  the  jury. 

Matde  and  R.  V.  Richards  were  heard  in  support  of  the  rule. 

(1)  32   H.    R.    729    (3    Y.    &   J.  (3)  11  R.  B.  723  (2  Camp.  341). 
28).  (4)  5  Ring.  28,  32. 

(2)  14  R.  R.  599  (2  M.  &  S.  106). 


VOL,  xun.]     1837.     C.  P.     8  BING.  N.  C.  845—846.  819 

TiNDAL,  Ch.  J. :  Lucy 

t?. 
If  this  case  was  properly  left  to  the  jury,  there  is  no  reason     walbond. 

for  disturbing  the  verdict,  the  sum  recovered  being  under  201. 

And  it  appears  to  us  that  there  was  evidence  to  go  to  the  jury. 

This  is  an  action  for  work  and  labour  performed  in  conducting 
a  funeral,  and  for  hearses,  coaches,  and  horses  supplied  on  the 
occasion,  by  the  plain tifif,  at  the  request  of  the  defendant, 
administrator  of  the  deceased.  The  defendant  puts  in  a  plea 
that  he  has  brought  53^.  into  Court,  to  be  paid  to  the  plaintiff, 
and  that  he  ought  not  further  to  maintain  this  action.  I  am 
unable  to  perceive  any  difference  between  the  effect  of  this  plea, 
and  of  payment  into  Court  under  a  rule,  according  to  the  old 
practice.  The  payment  under  the  rule  was  directed  against  the 
further  maintenance  of  the  action,  and  when  the  present  plea 
concludes  against  the  further  maintenance  of  the  action,  it  leaves 
the  question  as  to  further  damages  the  same  as  under  the  old 
plea  of  non  assumpsit,  and  payment  into  Court  under  a  rule. 
The  defendant  therefore  is  not  bound  by  the  admission,  beyond 
the  582.  paid  into  Court,  and  it  is  open  to  him  to  make  any 
objections  to  the  recovery  of  further  damages.  But  this  action  is 
brought  against  him  in  his  character  of  administrator,  which  is 
admitted  by  the  course  of  the  pleadings,  and  the  question  is, 
whether  the  defendant  in  that  character  has  ratified  the  order 
given  for  burying  the  deceased  at  a  distance  *from  her  residence.  [  ^gie  ] 
I  think  the  letter  of  the  24th  of  November,  1888,  amounts  to 
such  a  ratification. 

It  has  been  objected,  first,  that  at  the  time  he  wrote  that  letter, 
it  does  not  appear  the  defendant  knew  in  what  way  the  funeral 
had  been  performed  ;  and  secondly,  that  he  could  not  then  ratify 
the  order  for  the  funeral  in  the  character  of  administrator, 
because  he  did  not  take  out  administration  till  long  afterwards. 

Now,  the  letter  was  written  on  a  Saturday,  the  defendant 
having  arrived  in  London  on  the  preceding  Tuesday,  at  which 
time  the  funeral  had  been  performed;  and  I  cannot  help 
collecting  that  the  writer  must  have  been  told  of  what  had  taken 
place  as  to  the  funeral :  he  says,  ''  I  found  your  kind  letter,  and 
one  from  my  uncle,  inclosing  a  copy  of  my  poor  mother's  will. 
I  am  much  obliged  to  you  and  to  him  for  all  you  have  done, 

62—2 
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Lucy         which  was  certainly  the  best,  and  all  that  could  be  done.     Would 

Walb'ond      you  or  Sir  Bethell  have  the  kindness  to  do,  what  I  am  told  must 

be  done  sooner  or  later,  send  some  one  to  the  house  to  take  a  list 

of  all  property  whatsoever,  in  and  out  of  doors,  which  is  not 

sealed  up,  with  a  view  to  its  future  valuation." 

The  circumstance  and  tone  of  the  letter  is  that  of  a  man  who 
expected  to  be  personal  representative  ;  why  else  should  he  speak 
of  breaking  seals,  and  making  an  inventory?  Accordingly,  a 
year  after,  he  does  take  out  administration ;  and  it  is  reasonable 
that  any  eflfect  of  the  letter  should  refer  to  his  powers  in  the 
capacity  of  administrator. 

But  it  is  said  that  as  he  was  not  administrator  at  the  time, 
the  letter  cannot  have  that  effect.  It  is  clear,  however,  that 
a  creditor  who  assents  before  administration,  to  a  given  dis- 
position of  the  intestate's  effects,  is  bound  by  it  after  administra- 
tion. Now  if  a  creditor  is  bound  after  administration,  by  an 
assent  given  before  administration  to  a  particular  disposition  of 
[  'S*?  ]  the  intestate's  *eflFects,  why  should  not  the  administrator  after 
administration  be  equally  bound  by  what  he  undertook  before? 
After  paying  money  into  Court  in  the  capacity  of  administrator, 
he  must  be  supposed  to  have  sanctioned  as  administrator  the 
funeral  of  the  intestate ;  the  question  is  confined  to  the  amount 
that  ought  to  be  paid ;  and  it  becomes  unnecessary  to  say  any 
thing  as  to  the  case  of  Rogers  v.  Price  (i). 

Park,  J. : 

It  is  unnecessary  to  discuss  the  case  of  Rogers  v.  Price,  for 
there  can  be  no  doubt,  on  reading  the  defendant's  letter  of  the 
24th  of  November,  that  he  had  been  apprised  of  all  that  had 
been  done,  and  that  he  intended  to  take  out  letters  of  adminis- 
tration. He  had  no  right  to  order  a  valuation  of  the  effects 
unless  he  intended  to  take  out  administration ;  and  administra- 
tion when  granted  has  relation  to  the  death  of  the  intestate,  so 
as  to  give  validity  to  acts  done  before  administration  (2).      The 

(1)  32  R.  R.  729  (3  Y.  &  J.  28).  statement  of  the  effects  of  relation 

(2)  This  appears  to  be  too  broadly  back  as  regards  an  administrator  in 
stated.  Compare  Doe  d.  Hornby  v.  the  judgment  of  Parks,  B.  in  Fmter 
Glean  (1834)  40  R.  R.  251  (1  Ad.  &  v.  Haiea  (1843)  12  M.  &  W.  226.— 
EL  49).     And  see  the  more  cautious  R.  C, 
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question  therefore  was  properly  left  to  the  jury,  and  the  learned         Lucy 
Judge  not  being  dissatisfied   with  the  verdict,  this  rule  must     w^lbono. 
be  discharged. 

Vauohan,  J. : 

I  am  of  the  same  opinion,  and  should  regret  if  we  were 
compelled  .to  declare  that  the  plaintiff  is  not  entitled  to  recover. 
I  do  not  subscribe  to  the  distinction  attempted  to  be  made 
between  payment  into  Court  under  a  plea,  and  payment  under 
a  rule,  and  I  think  that  the  defendant  is  not,  by  this  payment, 
precluded  from  raising  any  objection  to  the  further  maintenance 
of  the  action :  but  nothing  turns  on  Rogers  v.  Price^  which  only 
decides  that  the  personal  representative  is  liable  for  the  expense 
of  a  suitable  funeral.  The  question  here  is,  whether  it  was 
properly  left  to  *the  jury  to  determine  that  the  defendant  had  [  •848  ] 
ratij&ed  the  order  given  for  his  mother's  funeral;  and  upon 
reading  the  letter  of  the  24th  of  November,  no  one  can  entertain 
any  doubt.  From  his  directions  as  to  breaking  seals  and  taking 
a  valuation,  it  is  plain  he  was  contemplating,  if  not  assuming, 
the  character  of  executor  or  administrator. 

COLTMAN,   J. : 

It  has  been  urged  that  the  action  against  the  defendant  in  the 
capacity  of  administrator  is  misconceived,  and  that  he  should 
have  been  sued,  if  at  all,  in  his  own  character.  If  so,  he  should 
have  pleaded  non  assumpsit.  But  the  plea  of  payment  into 
Court  admits  that  the  plaintiff  has  a  right  to  sue  to  some  extent 
on  all  the  counts  in  the  declaration,  and  admits  that  the 
defendant  is  properly  sued  in  the  character  of  administrator. 
In  Meager  v.  Smith  (i)  it  is  said,  **  With  regard  to  the  effect  of 
paying  of  money  into  Court,  there  is  no  doubt,  but  that  if  such 
a  payment  is  made  on  a  count  alleging  a  special  contract,  it 
operates  as  an  admission  of  that  contract."  It  comes  then  to 
the  question,  whether  there  is  on  the  face  of  the  defendant's 
letter  a  ratification  of  the  order  for  conducting  the  funeral  in 
the   particular  manner  which   occasioned   the   expense.     That 

(1)  4  B.  &  Ad.  at  p.  680  [overruled  (in  effect)  Kimjham  v.  Bobim  (1839) 
o  M.  &  W.  94]. 
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Lucy        letter  refers  to  another  which  was  not  produced,  but  there  was 

walbond.    sufficient  to  enable  the  jury  to  infer  that  the  defendant  knew 

and  approved  of  what  had  been  done.     I  think,  therefore,  the 

rule  must  be 

Discharged. 


i8»7.  WILLIAMS  V.  GESSE(l). 

(3  Bing.  N.  C.  849—850 ;  S.  C.  5  Scott,  56 ;  3  Hodges,  131 ;  S.  C.  at  Nisi  Prius, 

[  849  ]  7  Car.  &  P.  777.) 

An  innkeeper  is  not  liable  in  trover  for  the  loss  of  articles  deposited 
in  bis  bouse  for  the  purpose  of  being  forwarded  by  a  carrier. 

Trover  for  a  coat  and  pantaloons. 

Plea,  not  guilty. 

The  defendant  kept  a  public-house  at  Oxford,  frequented 
by  farmers. 

The  plaintiff's  clothes,  packed  up  in  a  box,  were  deposited  in 
the  defendant's  kitchen,  behind  the  settle,  by  a  person  who  said 
the  box  was  to  stay  till  called  for. 

The  box  was  never  seen  again  by  the  plaintiff,  but  when  he 
inquired  for  it,  the  defendant  said,  ''I  suppose  it's  behind 
the  settle." 

Verdict  for  the  plaintiff,  with  leave  for  the  defendant  to  move 
to  enter  a  nonsuit  instead,  on  the  ground  that  there  was  no 
evidence  of  any  conversion. 

Ludloiv,  Serjt.  having  obtained  a  rule  nisi  accordingly, 

V.  Lee  appeared  for  the  plaintiff;    but  upon   reading  the 
learned  Judge's  report,  as  above. 

The  rule  was  made 

Absolute. 

In  a  similar  action  by  a  sister  of  the  plaintiff  against  the  same 
defendant;  it  was  proved  that  the  defendant  received  parcels  for 
carriers ;  that  the  parcels  were  accustomed  to  be  placed  behind 
the  settle ;  and  that  when  application  was  made  for  the  parcel 

(1)  Referred  to  by  Willes,  J.  in  C.  P.  206,  211,  40  L.  J.  C.  P.  141, 
Wilkimon  v.   Verity  (1871)  L.  R.  6      144.— R.  C. 
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in  question,  the  defendant's  wife  said,  *'  My  husband  has  sent     WirxiAMs 
it,  no  doubt,  by  Croft,  the  carrier :  he  has  a  bad  memory ;  it's       gjesse. 
a  pity  you  did  not  speak  to  me.'' 

Verdict  for  the  defendant. 

V,  Lee,  in   Easter  Term,  moved  for  a  new  trial,   on   the       [  850  ] 
ground  that  the  language  of  the  wife  shewed  that  the  defendant 
had  interfered  by  giving  directions,  which   would   amount   to 
a  conversion. 

Sed  per  Curiam  : 

What  was  there  to  go  to  the  jury?     Was  there  any  thing  but 
negligence  ?    That  will  not  support  the  action. 

Ride  refused. 


BEALE  AND  Another  v.  SANDERS  and  Another.  *«37. 

June  ;. 

(3  Bing.  X.  C.  850—860 ;  8.  C.  5  Scott,  58 ;  3  Uodges,  147 ;  6  L.  J.  (X.  S.)  

C.  P.  283  ;  1  Jur.  1083.)  [  860  ] 

Defendants  hayin^^^  a8  assignees  under  a  void  lease,  for  several  years 
and  up  to  the  end  of  the  term,  possessed  the  premises  by  themselves  or 
Aub-tenants,  and  having  up  to  within  a  few  years  of  the  expiry  of  the 
term,  paid  the  reserved  rent, — Held,  liable  to  repair  to  the  end  of  the 
term  according  to  the  covenant  in  the  lease. 

The  first  count  of  the  declaration  stated  that  the  defendants 
had  become  and  were  tenants  to  the  plaintiffs  of  a  certain 
brewery,  messuage,  stables,  out-houses,  and  premises,  situate, 
&c.,  and  in  consideration  thereof  they  undertook  and  promised 
that  they,  the  defendants,  should  and  would,  at  their  proper 
costs  and  charges  from  time  to  time,  and  at  all  times  thereafter 
during  their  said  tenancy,  well  and  sufficiently  repair,  uphold, 
support,  and  maintain,  mend  and  keep,  the  said  brewery, 
messuage,  stables,  outhouses,  and  premises,  and  all  and  singular 
the  erections  and  buildings  then  erected  and  built,  and  thereafter 
to  be  there  n  erected  and  built,  in,  by,  and  with  all  and  all 
manner  of  needful  and  necessary  reparations  and  amendments 
whatsoever,  when,  where,  and  as  often  as  need  or  occasion 
should  be  and  require,  (fire,  which  might  happen  to  destroy  the 
said  premises,  or  any  part  thereof,  only  excepted).  The  count 
then  stated  as  a  breach,  that  the  defendants,  after  the  making 
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Beale       of  their  said  promise  and  undertaking,  and  during  the  continu- 

sandbbs.     ance  of  their  said  *  tenancy,  wrongfully  and  unjustly  suffered 

[  *®si  ]      and  permitted  the  said  brewery,  &c.  to  be  ruinous,  broken  down, 

prostrated,  and  destroyed ;  and  the  same  to  remain  and  continue 

so  ruinous,  broken  down,  prostrated,  and  destroyed. 

There  was  a  second  count  for  use  and  occupation  of  the  same 
premises,  and  a  count  upon  an  account  stated. 

The  defendants  pleaded  the  general  issue  to  the  whole  declara- 
tion, and  three  other  pleas  traversing  the  allegations  in  the 
first  count. 

At  the  trial  before  Tindal,  Gh.  J.,  at  the  sittings  after  Hilary 
Term,  1836;  a  verdict  was  found  for  the  plaintiffs,  subject  to  the 
opinion  of  the  Court  on  the  following  case  : 

Theophilus  Salway  being  seised  in  fee  of  the  premises  in 
question  (then  called  the  Burying  Ground),  on  the  12th  of 
August,  1766,  by  his  will  of  that  date,  devised  the  same, 
together  with  several  other  landed  estates,  to  his  brother 
Richard  Salway,  for  life ;  remainder  to  his  first  and  other  sons 
in  tail ;  remainder  to  the  Rev.  Doctor  Thomas  8alway,  for  life ; 
remainder  to  John  Salway,  son  of  the  said  Thomas  Salway,  and 
then  a  minor,  for  life ;  remainder  to  the  first  and  other  sons  of 
the  said  John  Salway,  with  remainders  over:  the  devise 
contained,  amongst  other  things,  the  following  power  of  leasing ; 
viz.  "And  I  do  hereby  declare  that  it  shall  be  lawful  for  the 
said  several  tenants  for  life,  when  and  as  they  shall  respectively 
come  into  possession  of  my  said  estates  hereby  devised  by  virtue 
of  the  limitations  aforesaid,  to  make  leases  thereof  for  any  term 
or  number  of  years  not  exceeding  twenty-one  years,  at  the  best 
improved  rents  that  can  be  gotten,  without  taking  any  fine  for 
making  the  same,  so  as  such  leases  be  made  to  take  place  in 
possession,  and  do  contain  usual  covenants  according  to  the 
nature  of  the  estates,  and  so  as  the  tenants  do  execute  counter- 
[  •862  ]  parts  of  their  respective  *leases.  And  I  further  empower  the 
said  tenants  for  life,  when  and  as  they  shall  respectively  come 
into  possession  of  my  said  estates  as  aforesaid,  to  make  leases  of 
such  part  thereof  as  consists  of  hous3S  or  ground  in  London,  or 
in  the  county  of  Middlesex,  for  any  term  or  number  of  years  not 
exceeding  sixty-one  years,  for  the  purpose  of  building,  rebuilding. 
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or  substantially  repairing  the  said  estates,  but  without  taking       Bealb 
any  fine  for  the  granting  such  leases,  and  so  as  there  be  reserved      sandees. 
thereon  the  best  rent  that  can  reasonably  be  got,  according  to 
the  nature  and  circumstances  of  the  case  ;  and  so  as  such  leases 
do  contain  all  proper  and  reasonable  covenants ;  and  so  as  the 
tenants  do  execute  counterparts  of  their  respective  leases." 

The  said  T.  Salway,  after  making  his  will,  died  on  the  1st  of 
May,  1760,  without  revoking  the  same ;  and  R.  Salway,  his 
brother,  the  first  devisee  for  life  as  aforesaid,  became  possessed 
of  the  premises  in  question,  and  other  the  said  devised  estates, 
under  and  by  virtue  of  the  said  devise. 

On  the  19th  of  July,  1763,  by  indenture  of  lease  of  that  date, 
B.  Salway  demised  the  premises  in  question  to  one  James 
Whalley  for  the  term  of  twenty-one  years,  at  the  yearly  rent  of 
51, ;  and  afterwards,  by  an  indenture  of  lease,  dated  the  6th  of 
July,  1769,  made  between  said  B.  Salway  of  the  one  part,  and 
George  Upporn  and  Thomas  Main  of  the  other  part, — after 
reciting  the  lease  of  the  19th  of  July,  1763;  that  by  several 
mesne  assignments  the  term  thereby  granted  had  become  vested 
in  one  George  Wheeler,  who  had  died,  and  that  it  was  then  the 
property  of  his  executors;  and  that  the  said  executors,  by 
indenture  of  lease  bearing  date  the  29th  of  January,  1768,  had 
demised  the  said  premises,  with  all  the  erections  and  buildings 
thereon,  to  said  G.  Upporn  and  T.  Main,  for  the  residue  of  the 
said  term  of  years,  at  the  yearly  rents,  covenants,  and  agree- 
ments in  *the  underlease  last  aforesaid  mentioned ;  and  also  [  *sbs  ] 
reciting  that  G.  Upporn  and  T.  Main,  since  the  granting  of  the 
lease  to  them,  had  erected  and  built  several  erections  and 
buildings  on  the  said  premises  for  the  better  carrying  on  of  their 
trade  aud  business  of  soap-boilers ;  and  for  the  better  carrying 
on  of  their  trade  intended  to  erect  and  build  several  other 
erections  and  buildings  on  the  said  premises, — it  was  witnessed 
that  the  said  B.  Salway  did  demise  and  let  the  said  premises 
unto  G.  Upporii  and  T.  Main,  their  executors,  administrators, 
and  assigns,  to  have  and  to  hold  the  same  to  them,  their 
executors,  administrators,  and  assigns,  from  the  end  and  expira- 
tion of  the  term  of  twenty-one  years,  mentioned  in  the  same 
hereinbefore  recited  indenture  of  lease  granted  by  B.  Salway  to 
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Bbale  J.  Whalley,  for  and  during  and  until  the  full  end  and  term  of 
SANDKB8.  forty- six  years,  reserving  a  rent  of  10/.  And  the  said  G.  Uppom 
and  T.  Main,  for  themselves,  their  executors,  administrators, 
and  assigns,  covenanted  from  time  to  time,  and  at  all  times 
thereafter,  during  the  said  term  well  and  sufficiently  to  repair, 
uphold,  cleanse,  and  keep  the  said  piece  or  parcel  of  land,  and 
all  and  singular  the  erections  and  buildings  then  erected  and 
built,  or  thereafter  to  be  erected  and  built,  on  the  said  premises, 
with  the  appurtenances  thereinbefore  demised,  and  every  part 
and  parcel  thereof,  in  by  and  with  all  and  all  manner  of  needful 
and  necessary  reparations  and  cleansing  whatsoever ;  and  that, 
when,  where,  and  as  often  as  need  or  occasion  should  be  and 
require :  and  the  said  piece  or  parcel  of  land,  with  the  erections 
and  buildings  thereon  erected  and  built,  or  to  be  erected  and 
built,  and  other  the  premises  being  so  well  and  sufficiently 
repaired,  &c.  at  the  end  of  the  said  term  or  other  sooner 
determination  of  that  demise,  unto  the  said  B.  Salway,  his 
executors,  administrators,  and  assigns,  peaceably  and  quietly  to 
leave,  surrender,  and  yield  up;  fire,  4&c.  excepted. 
[  864  ]  Bichard  Salway,  the  said  lessor,  died  on  the  25th  of  July, 

1775,  and  J.  Salway  became  seised  of  the  said  premises,  under 
and  by  virtue  of  the  devise  aforesaid,  as  tenant  for  life; 
remainder  to  his  first  and  other  sons  in  tail  as  aforesaid. 

After  a  recovery  suffered  by  him  and  his  son,  B.  Salway,  in 
1795,  the  son  in  1825  devised  the  premises  to  the  plaintiffs, 
Thomas  Beale  and  Job  Walker  Baugh,  upon  certain  trusts  in 
the  will  mentioned,  and  nominated  them  his  executors.  The 
said  B.  Salway  afterwards  died  without  revoking  or  altering  his 
said  will. 

The  lease  of  1768  aforesaid,  and  the  term  of  twenty-one 
years  thereby  created,  and  the  indenture  of  1769  aforesaid,  and 
the  term  alleged  to  have  been  thereby  created  as  aforesaid, 
afterwards  vested  in  Samuel  Sanders,  by  assignment. 

By  indenture,  bearing  date  the  28th  of  September,  1795, 
made  between  Samuel  Sanders  of  the  one  part,  and  John  Oxley 
and  Frederick  Teash  of  the  other  part, — reciting,  that  by  a 
certain  indenture  of  lease,  bearing  date  the  5th  of  September, 
1781,  made  between  the  said  S.  Sanders  of  the  one  part,  and 
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James  Haig,  John  Haig,  and  John  White,  distillers,  of  the  other       Bkalb 
part,  it  was  witnessed  that,  in  consideration  of  150Z.,  and  for     saudbbb. 
other  the  considerations  therein  mentioned,  the  said  S.  Sanders 
had  demised  and  leased  the  premises  in  question  with  the  build- 
ings thereon,  for  fourteen  years,  at  the  yearly  rent  of  7 61.,  with 
a  proviso  for  granting  a  further  term  at  the  end  of  the  fourteen 
years ;  and  reciting,  that  by  virtue  of  several  mesne  assignments, 
the  said  recited  indenture  of  lease,  and  the  premises  thereby 
demised,   and  all  benefit  and  right   of  renewal   therein,   had 
become  absolutely  vested  in  the  said  J.  Oxley  and  F.  Teash,  who 
had  requested  the  said  S.  Sanders  to  grant  them  a  lease  for  the 
term  of  forty  years,  to  be  computed  from  the  date  of  the  said 
indenture  of  lease,  which  the  said  *S.  Sanders  had  agreed  to  do ;       [  •866  ] 
and  also  to  grant  them  a  further  term  of  eight  years  and  three 
quarters  therein,  upon  being  paid  the  sum  of  372Z., — it  was,  by 
the  said  indenture  of  the  28th  of  September,  1795,  witnessed, 
that  in   consideration  of  the   said   sum   of  8722.   to  the  said 
8.  Sanders,  paid  by  J.  Oxley  and  F.  Teash,  the  said  S.  Sanders 
did   demise  the   premises   to   J.   Oxley   and    F.   Teash,    their 
executors,  administrators  and  assigns,  for  the  term  of  thirty-four 
years  and  three  quarters  from  Michaelmas  then  next,  at  the 
annual  rent  of  76Z. ;    which  said  last-mentioned  indenture  of 
lease  contained,  amongst  others,  the  following  covenant:   viz. 
That  J.  Oxley  and  F.  Teash  would,  at  all  times  during  the  said 
term  thereby  granted,  at  their  own  costs  and  charges  well  and 
sufficiently  repair,  uphold,  support,  and  keep  the  said  premises 
by  all  needful  and  necessary  reparations  and  amendments ;  and 
the  premises  with  the  appurtenances,  at  the  end,  expiration,  or 
other  sooner  determination  of  the  said  indenture,  would  peace- 
ably and  quietly  leave,  surrender,  and  yield  up  unto  S.  Sanders, 
his  executors,   administrators,   or  assigns,   together  with    the 
several  fixtures  and  things  mentioned   and  contained  in   the 
schedule  thereunder  written,  (reasonable  use,  &c.  excepted.) 

There  was  also  a  power  of  re-entry,  if  any  of  the  covenants 
should  not  be  kept. 

The  said  S.  Sanders,  since  deceased,  received  the  said  rent  of 
762.,  reserved  by  the  last  mentioned  lease,  annually  until  his 
decease,  which   happened   on   the   10th   of  July,    1815.      The 
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Beale  defendants  received  the  said  rent  of  762.  from  that  period  until 
SANDBB8.     Lady  Day,  1830. 

The  said  S.  Sanders  paid  the  rent  of  lOL,  reserved  by  the 
herein-before  mentioned  indenture  of  lease  of  the  6th  of  July, 
1769,  from  the  year  1794  until  his  death ;  and  the  defendants 
afterwards  paid  the  said  annual  rent  of  10^.  to  the  said  B.  Sal- 
[  *856  ]  way,  until  his  "^death  in  1825 ;  and  they  afterwards  paid  the 
plaintiffs  the  said  rent  from  that  period  until  Christmas,  1827  ; 
after  which  time  they  did  not  pay  any  rent  for  the  premises. 

In  1828  one  Ayres,  who  was  then  in  possession  of  the  pre- 
mises, began  to  pull  down  and  destroy  the  buildings  thereon 
then  erected.  About  February,  1829,  one  Barton  got  possession 
of  the  premises ;  and  all  the  buildings  were  afterwards  destroyed ; 
and  at  the  commencement  of  the  action  the  premises  remained 
in  the  same  state. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  or  were  not  entitled  to  recover  upon  both  or  either 
of  the  counts  of  the  declaration.  If  the  Court  should  be  of 
opinion  that  the  plaintiffs  were  so  entitled,  then,  inasmuch  as 
the  amount  of  damages  was  to  be  settled  and  determined  by  an 
arbitrator  named  by  the  parties,  another  question  for  the  opinion 
of  the  Court  would  be,  upon  what  principle  the  said  damages 
should  be  calculated. 

Archbold,  for  the  plaintiffs : 

The  lease  of  1769,  not  having  been  made  in  pursuance  of  the 
power  in  the  will  of  T.  Sal  way,  was  void  as  against  the  remainder- 
man :  Doe  V.  Cavan  (i)  ;  but  as  the  defendants  must  be  taken  to 
hold  over  as  tenants  from  year  to  year  they  are  bound  to  repair, 
and  are  liable  for  permissive  and  commissive  waste.  For  a 
tenant  for  years  is  subject  to  an  action  for  waste :  Litt.  s.  67  ; 
though  a  tenant  at  will  is  not:  Gibson  v.  Wells  (2).  Brown 
V.  Crump  (2),  which  may  be  cited  against  the  plaintiffs,  only 
decided  that  in  a  declaration  it  is  not  sufficient  to  rely  on  the 
mere  relation  of  landlord  and  tenant  as  a  consideration  for 
[  •857  ]       imposing  on  the  tenant  the  *obligation  of  repair,  where  it  does 

(1)  5  T.  R.  567.  (N.  R.)  290). 

(2)  8    R.   R.    801    (1   Bos.    &   P.  (3)  6  Taunt.  300;   1  Marsh.  567. 
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not  appear  that  the  defendant  is  more  than  a  tenant  at  will.       Bbale 
In  Heme  v.  Bemboic  (i),  there  was  a  lease  without  any  covenant      sandehb. 
to  repair ;  and  the  waste  complained  of  was  only  permissive  ; 
here  it  is  commissive ;  but  the  Court  said,  **  Whatever  duties 
the  law  casts  on  the  tenant,  the  law  w^ill  raise  an  assumpsit  from 
him  to  perform." 

At  all  events  the  defendants  here,  and  their  predecessors, 
having  regularly  paid  the  rent  reserved  by  the  lease  of  1768, 
must  be  taken  to  have  consented  to  hold  on  terms  of  that  lease, 
and  the  rather,  as  they  recited  it  in  their  under  leases  to  Haig 
and  James,  and  Oxley  and  Teash.  In  Doe  d.  Rigcfc  v.  Bell  (2) 
it  was  held  that  if  a  landlord  leased  for  seven  years  by  parol, 
and  agreed  that  the  tenant  should  enter  at  Lady  Day  and  quit 
at  Candlemas,  though  the  lease  was  void  by  the  Statute  of 
Frauds  as  to  the  duration  of  the  term,  the  tenant  held  under 
the  terms  of  the  lease  in  other  respects ;  and  therefore  the 
landlord  could  only  put  an  end  to  the  term  at  Candlemas.  So 
in  Richardson  v.  Gifford  (3),  the  declaration  stated,  that  the 
defendant  had  become  tenant  to  the  plaintiffs,  of  premises,  upon 
the  terms  that  he  should  keep  the  premises  in  tenantable  repair 
during  the  said  tenancy ;  it  was  proved  that  he  took  the  pre- 
mises by  written  agreement,  for  three  years  and  a  quarter,  and 
engaged  to  keep  them  in  good  repair  during  the  time  they  should 
be  in  his  occupation,  but  the  agreement  was  neither  stamped 
as  a  lease,  nor  signed  by  both  parties:  it  was  held  that  the 
defendant  was  bound  by  the  covenant  to  repair,  though  the 
agreement  was  void,  as  to  the  duration  of  the  term,  by  the 
Statute  of  Frauds ;  and  that  the  count  was  applicable. 

The  damages  therefore  in  the  present  case  should  be  estimated       [  858  ] 
on  the  same  principle  as  if  the  plaintiffs  had  declared  in  covenant 
on  the  original  lease. 

Wightman,  for  the  defendants  : 

The  declaration  here  only  states,  that  the  defendants  held  as 
tenants  to  the  plaintiffs ;  and  the  mere  relation  of  landlord  and 
tenant  is  not  suflScient  to  raise  the  liability  to  repair  :  Brown  v. 

(1)  4  Taunt.  764.  (:i)  40  R.  1{.  25,*^  (1  Ad.  &  El.  52). 

(2)  2B.  K,  642(oT.  E.  471). 
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Bbale  Crump.  Conceding  for  the  purpose  of  argument,  that  the  defen- 
Sandebs.  dants  held  under  the  terms  of  the  lease  of  1763,  this  declaration 
is  not  sufficient  to  charge  them ;  it  ought  to  have  stated  that 
they  were  tenants  according  to  the  terms  of  a  certain  lease. 
No  sufficient  consideration  appears  for  the  defendants'  promise  ; 
and  a  tenant  from  year  to  year  is  not  liable  for  permissive  waste : 
Oihson  V.  Wells;  Heme  v.  Bemlwic ;  Torriano  v.  Young  (i)  ; 
Auwrniih  v.  Johnson  (2)  ;  Horsefall  v.  Mather  (2).  At  all  events 
the  plaintiffs  should  have  sued  Ayres;  for  the  defendants  are 
not  the  original  lessees ;  and  there  is  nothing  in  this  declaration 
to  shew  why  the  defendants  should  be  liable  for  the  act  of  Ayres. 

(TiNDAL,  Ch.  J.  referred  to  Powley  v.  Walker  (4).) 

If  the  Court  decide  that  the  defendants  held  by  the  terms  of  the 
lease  of  1769,  they  cannot  be  responsible  beyond  the  duration  of 
that  lease,  which  expired  in  1830.  But  the  judgment  should  be 
arrested,  on  the  ground  that  no  consideration  appears  for  the 
defendants'  promise. 

Archboldy  in  reply,  contended  that  the  decision  of  the  Court 
must  turn  on  the  facts  stated  in  the  special  case,  and  not  on  the 
declaration  alone,  which  might  have  been  amended  if  objected 
to  at  an  earlier  stage. 

[  859  ]  TiNDAL,  Ch.  J.  : 

The  way  in  which  this  case  strikes  me,  is,  that  the  defendants 
are  in  possession  of  the  premises  in  question  under  a  lease  which 
is  void,  as  not  having  been  made  pursuant  to  the  power  in  the  will 
of  the  devisor.  But  the  defendants,  and  those  under  whom  they 
claim,  have  for  several  years  paid  the  rent  stipulated  for  by  that 
lease,  and  therefore  though  the  lease  be  void  they  must  be  taken 
to  hold  under  the  terms  contained  in  it.  That  circumstance  gets 
rid  of  the  question,  whether  a  tenant  from  year  to  year  is  liable 
for  permissive  waste,  because  the  defendants  are  liable,  according 
to  the  terms  of  the  lease.  That  lease  was  granted  in  1769,  and 
expired  in  1830.     The  rent  reserved  was  lOZ.  yearly,  which  was 

(1)  6  Car.  &  P.  8.  (3)  17  R.  R.  oS9  (Holt,  N.  R  7). 

(2)  38  E.  R.  821  (5  Car.  &  P.  239).  (4)  2  R.  R.  619  (5  T.  R.  373). 
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paid  by  the  original  lessee,  by  Samuel  Sanders,  and  afterwards  Bralr 
by  the  defendants  to  1827 ;  while  the  defendants  themselves  sandbbs. 
received  the  improved  rent  of  761.  up  to  1830.  Th-y  must  have 
believed,  therefore,  thai  they  were  holding  on  the  terms  of  the 
original  lease;  and  on  the  first  count  of  the  declaration  there 
must  have  been  a  verdict  for  the  plaintiffs ;  if  so,  the  case  of 
Ponley  v.  Walker  applies  in  support  of  the  declaration  ;  for  in 
that  case  it  was  held,  that  the  mere  relation  of  landlord  and 
tenant  was  a  sufficient  consideration  for  the  tenant's  promise  to 
manage  a  farm  in  a  husbandlike  manner. 

The  implied  assumpsit  to  repair,  however,  does  not  extend 
beyond  the  period  of  the  lease ;  and  the  damages  on  that  head 
should  be  estimated  with  reference  to  the  state  of  the  premises 
in  1830. 

Under  the  count  for  use  and  occupation,  the  defendants  will 
be  liable  for  their  continued  possession. 

Park,  J. : 

Although  the  lease  was  void,  yet,  as  the  defendants  held  the 
premises  to  the  end  of  the  term,  and  continued  to  pay  the  rent, 
they  are  liable  to  all  the  stipulations  contained  in  the  lease  in 
the  same  way  as  a  *tenant  who  holds  over  upon  the  expiration  [  *8<>o  ] 
of  a  valid  lease.  The  repair  should  be  estimated  according  to 
the  damage  sustained  in  1830. 

Vauohan,  J.  concurred. 

COLTMAN,  J. : 

In  this  case  I  think  there  is  a  substantial  ground  of  action  on 
which  the  plaintiffs  are  entitled  to  recover.  The  defendants 
must  be  considered  as  assignees  under  a  void  lease,  which 
precludes  the  plaintiffs  from  suing  in  covenant ;  but  the  defen- 
dants occupied  on  the  terms  of  that  .ease  till  it  expired,  and 
that  furnishes  the  measure  of  damages  with  respect  to  the 
repairs ;  namely,  the  state  of  the  premises  in  1880. 

The  question  on  the  sufficiency  of  the  declaration  is  not  with- 
out difficulty;  but  I  think  the  declaration  might  be  sustained 
after  verdict.     It  is  expressly  averred  that  the  defendants  were 
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Bbale        tenants,  which  is  a  continuing  and  not  a  past  consideration,  and 
Sanders,      according  to  Pan  let/  v,  Walkei'  is  a  sufficient  consideration  for  a 
promise  to  use  a  farm  in  a  husbandlike  manner. 

Judgment  for  the  plaintiffs. 


1837.  JACKSON   V.   JACOB. 

June  8. 
(3  Bing.  X.  (\  869—874  ;  S.  C.  5  Scott,  79 ;  3  Hodges,  219 ;  6  L.  J.  (N.  S.) 

[  869]  C.  P.  315:   1  Jur.  262.) 

A  tender  of  payment  by  a  purchaser  in  order  to  obtain  an  article 
purchased,  is  unnecessary  where  the  vendor  admits  that  the  tender 
would  be  fruitless. 

Assumpsit  on  the  breach  of  an  agreement  by  the  defendant  to 
sell  the  plaintiff  50  Great  Western  Bailway  shares,  at  37/.  10«.  a 
share.  The  declaration  alleged/ that  after  the  contract  was 
made  the  plaintiff  was  ready  and  willing  to  accept  the  shares, 
and  tendered  the  defendant  the  price. 

The  defendant  pleaded  among  other  things,  that  the  plaintiff 
was  not  ready  to  receive  the  shares,  and  did  not  tender  the  price; 
upon  which  issue  was  joined. 

At  the  trial  before  Patteson,  J.,  last  Liverpool  Assizes,  it 
appeared  that  the  bargain  was  made  on  the  1st  of  December, 
[  ♦870  ]  1836,  by  the  plaintiff's  broker,  Batley,  with  *the  defendant's 
brokers,  Atkinson  and  Townley ;  that  Batley  having  applied  for 
the  shares  in  vain,  wrote  to  the  defendant  on  the  10th  of  January, 
1837,  the  following  letter:  "On  the  1st  of  December  ult.,  I 
purchased,  on  behalf  of  my  friend  Mr.  John  Jackson,  fifty  shares 
Great  Western  Bailway,  and  which  were  sold  to  me  by  your 
brokers,  Messrs.  Atkinson  and  Townley,  and  for  your  account. 
After  making  repeated  application  to  these  gentlemen,  by  whom 
I  have  been  put  off  from  time  to  time,  they  now  refer  me  to  you, 
and  I  beg  to  say  that  unless  the  shares  are  delivered  to-morrow 
I  shall  instruct  my  solicitor  to  proceed  against  you  for  the 
amount  of  the  difference  in  value  between  the  price  at  which 
I  purchased  the  fifty  shares  and  the  market  value  of  this  day. 
I  expect  your  answer  by  return." 

On  the  12th  Batley  tendered  the  price  of  the  shares  to  Atkin- 
son and  Townley,  who  liaving  had  disputes  with  the  defendant 
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declined  to  receive  the  money,  and  told  Batley  he  mubt  apply  to  Jackbok 
the  defendant ;  fiatley  said  at  the  trial,  that  it  was  the  course  of  Jacob. 
business  to  make  the  tender  to  the  broker.  On  the  same  day 
that  he  made  the  tender,  Batley  received  the  following  letter 
from  the  defendant :  "  I  should  have  replied  to  your  letter  per 
return  but  that  I  expected  to  be  in  Liverpool  but  was  unavoidably 
detained  in  Manchester ;  and  since  my  arrival  here  have  been 
engaged  with  my  solicitors  respecting  a  quantity  of  Westerns 
bought  by  me  from  a  party  in  Bristol,  at  a  low  price.  With 
regard  to  the  fifty  shares  sold  to  you  on  my  account  by  Messrs. 
Atkinson  and  Townley,  the  reason  they  have  not  been  delivered 
has  arisen  from  the  defalcation  of  the  party  above  alluded  to. 
I  do  assure  you  I  am  most  anxious  to  fulfil  all  my  engagements, 
and  will  do  my  best  to  satisfy  every  one  ;  all  I  require  is  a  little 
time  to  arrange  matters  ;  and  I  think  it  is  not  asking  too  much 
in  requesting,  *under  the  circumstances,  that  such  may  be  [  'S^i  ] 
granted.  At  all  events  the  market  for  Westerns  is  evidently 
falling ;  and  if  you  are  compelled  to  buy  them  in  I  request  you 
will  wait  a  short  time,  as  I  think  you  will  get  them  at  lower 
prices  than  the  present ;  and  any  deficiency  that  may  arise  I 
shall  endeavour  to  arrange,  if  time  be  given.  In  conclusion, 
I  beg  to  state  that  the  non-delivery  of  the  shares  is  owing  to  the 
circumstances  stated,  and  the  heavy  losses  I  have  had  to  sustain 
within  a  very  recent  period.  Mr.  Townley  is  fully  aware  of  the 
circumstances  in  Bristol,  and  can  corroborate  the  same." 

The  defendant  was  unable  to  procure  the  shares,  or  effect  any 
arrangement,  whereupon  the  present  action  was  brought,  and  a 
verdict  was  found  for  the  plaintiff  on  the  plea  of  tender,  as  well 
as  on  other  issues.     Pursuant  to  leave  reserved  at  the  trial, 

R.  Alexander  obtained  a  rule  nisi  to  set  aside  the.  verdict 
and  enter  a  nonsuit,  on  the  ground  that  the  brokers,  Atkinson 
and  Townley,  had  no  authority  to  receive  the  price  of  the  shares, 
and  that  therefore  the  tender  to  them  was  of  no  effect. 

CresBwell  and  Crompti)N  shewed  cause : 

The  tender  was  not  necessary;  it  was  suj£cient  that  the 
plaintiff  was  ready  and  willing  to  accept  the  shares :  Rawson  v. 

B.R. — VOL.  XLIII.  53 
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Jackson      Johnson  (1),  Wms.  Saunders,  320  a,  note.     The  traverse  of  the 

^  *•  tender  was   immaterial.      But   the   brokers  having  made   the 

,  Jacob.  "  ^ 

contract,  had  sufficient  authority  to  receive  the  price  of  the 
shares.  Then,  the  defendant's  letter  of  the  12th  of  January 
is  a  recognition  of  their  agency,  and  a  full  admission  of  his 
own  liability. 

[  872  ]  Wilde,  Serjt.,  jR.  Alexander,  and  Wightnian,  in  support  of  the 

rule  : 

The  traverse  of  the  tender  was  material,  and  the  issue  ought 
to  have  been  found  for  the  defendant.  An  agent  who  sells  in 
his  own  name  may  have  authority  to  receive  the  price  of  the 
article  sold,  but  a  mere  broker  on  the  exchange  has  no  such 
authority.  The  rule  was  laid  down  by  Lord  Ellbnbobouoh  in 
Blackburn  v.  Scholes  (2) :  he  says,  **  If  a  man  sells  goods,  acting  as 
a  broker,  the  moment  the  sale  is  completed  he  isfunctns  officio^' 
And  the  brokers  here,  upon  declining  to  receive  the  money, 
expressly  referred  the  plaintiff's  agent  to  the  defendant  himself. 
Now  Bingham  v.  AUport  (3)  and  WUvwtt  v.  Sndtli  (4)  establish  the 
position  that  where  the  person  to  whom  the  tender  is  made  has 
no  authority,  or  disclaims  receiving  the  money,  the  tender  is 
insufficient ;  and  though  it  should  be  the  course  of  business,  as 
the  witness  said,  to  make  the  tender  to  the  broker,  that  could 
only  be  where  his  principal  is  unknown. 

TiNDAL,  Ch.  J. : 

The  question  is,  whether  the  verdict  which  has  been  found  for 
the  plaintiff  in  this  cause  on  the  second  plea  ought  to  be  disturbed ; 
but  it  will  be  unnecessary  for  us  to  determine  whether  or  not  the 
tender  was  sufficient,  for  the  ground  on  which  I  decide  is,  the 
correspondence  between  the  defendant  and  Batley,  from  which 
it  is  manifest  that  the  defendant  had  not  the  shares  to  deliver, 
and  that  the  tender  could  only  be  a  matter  of  form. 

I  do  not  rely  on  that  as  dispensing  with  the  tender  if  it  were 
necessary ;  but,  on  reading  the  defendant's  letter,  we  do  no  great 

(1)  6  R.  R.  252  (1  East,  203).  (3)  38  R.  R.  385  (1  N.  &  M.  398). 

(2)  11  R.  R.  723  (2  Camp.  341,  (4)  31  R.  R.  732  (Moo.  &  Mai.  238 ; 
343;.                                                                3  Car.  &  P.  453). 
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violence  to  the  context  in  assuming  it  as  an  admission  that  a  Jackbon 
tender  would  be  fruitlesB.  "^Upon  the  plaintiff's  agent  writing  jaoob. 
to  say,  that  unless  the  shares  were  delivered  on  the  morrow,  a  [  *®^^  ] 
solicitor  would  be  instructed  to  proceed  for  the  amount  of  the 
difference  in  value  between  the  price  at  which  the  shares  were 
purchased,  and  the  market  value  of  the  day,  the  defendant 
answers,  "With  regard  to  the  fifty  shares  sold  to  you,  the 
reason  they  have  not  been  delivered  has  arisen  from  the  defal- 
cation of  a  party  in  Bristol.  I  am  most  anxious  to  fulfil  my 
engagements ;  all  I  require  is  a  little  time  to  arrange  matters." 
That  seems  to  admit  that  a  contract  had  been  entered  into  at 
some  price  agreed  on  between  the  parties,  and  that  a  demand 
of  the  shares  had  been  made  in  a  form  which  precluded  any 
objection  as  to  the  readiness  and  ability  of  the  purchaser  to  pay 
for  them.  It  is  like  the  case  where  the  indorser  of  a  bill,  on 
promising  to  pay  the  holder,  admits  thereby  that  all  the  pre- 
liminary steps  have  been  taken  to  render  the  indorser  liable. 
Upon  this  ground  I  think  the  rule  should  be  discharged. 

Park,  J. : 

I  shall  not  enter  into  the  question,  whether  a  tender  to  a 
broker  is  a  good  tender,  or  whether  a  party  authorised  to  sell  is 
also  authorised  to  receive  payment.  But,  looking  at  the  defen- 
dant's letter,  I  think  it  clear  he  knew  that  a  tender  had  been 
made  to  his  broker,  and  that  he  had  no  objection  to  urge  as  to 
the  want  of  authority  in  the  broker.  If  any  such  objection  had 
occurred  to  him  he  would  have  said  in  his  letter  that  Atkinson 
and  Townley  were  not  his  agents  to  receive  payment. 

Vauohan,  J. : 

I  am  of  the  same  opinion.  When  the  defendant's  letter  does 
not  disclaim  the  agency  of  Atkinson  and  Townley,  but  asks  for 
time  to  arrange  matters,  the  inference  is  that  the  brokers  had 
authority  to  act  in  the  business. 

COLTMAN,   J.  :  [  fc74  ] 

I  do  not  say  that  a  broker  employed  to  sell,  has  in  all  cases 
authority  to  receive  payment ;  nor  is  there  any  question  here  as 

68—2 


886  1887.     C.  P.     8  BING.  N.  C.  874.  [r-r. 

Jackson  to  the  custom  of  the  place  in  that  respect :  the  question  is,  what 
Jacob.  ^*^  *^®  understanding  and  agreement  of  the  parties  ?  Now  the 
broker  only  says  that  he  will  have  no  more  to  do  with  the  busi- 
ness ;  and  the  principal,  instead  of  denying  the  authority  of  the 
broker,  says  he  is  anxious  to  fulfil  his  engagements,  and  only 
requires  a  little  time.  Haying  omitted  to  object  then,  he  cannot 
turn  round  now  and  say  the  broker  had  no  authority. 

Rule  discharged. 


1837.       In   the  Matter  of  the  Arbitration  between  RIDER 


Jufie  9. 


AND  Another  and  FISHER. 


L  «74  ]  (3  Bing^  j^^  C.  874—877 ;  S.  C.  5  Scott,  86 ;  3  Hodges,  222 ;  1  Jur.  406.) 

In  a  dispute  upon  a  building  contract,  arbitrators  were  to  award  on 
alleged  defects  in  the  building,  on  claims  for  extra  work,  and  deductions 
for  omissions ;  and  to  ascertain  what  balance,  if  any,  might  be  due  to 
the  builder :  An  award,  ordering  a  gross  sum  to  be  paid  to  the  builder, 
without  any  decision  on  the  alleged  defects :  Held,  ill. 

AwAKD.  The  bond  of  arbitration, — after  reciting  that  the 
therein  named  Thomas  Rider  the  elder,  and  Thomas  Rider 
the  younger,  some  time  since  entered  into  a  contract  with 
B.  Fisher  to  erect  and  build  for  the  said  Fisher  a  house, 
offices,  and  outbuildings,  at  Bentworth,  and  to  perform  the 
whole  of  the  works  with  the  best  description  of  materials,  and 
to  finish  the  same  in  a  good,  sound,  complete,  substantial,  and 
workmanlike  manner,  and  to  leave  the  whole  of  the  building 
with  the  several  works  in  the  most  complete  and  perfect  state ; 
and  that  the  said  Bider  the  elder,  and  Bider  the  younger,  did, 
in  pursuance  of  the  said  contract,  erect  a  house,  offices,  and 
outbuildings,  at  Bentworth  aforesaid ;  but  which  house,  offices, 
and  outbuildings,  it  was  alleged  by  the  said  Fisher,  had  been 
[  *876  ]  found  to  be  *in  a  defective  and  imperfect  state  in  several  parts 
and  particulars,  both  in  respect  of  materials  and  workmanship ; 
and  that  divers  differences  and  disputes  had  arisen,  and  were 
then  depending,  between  the  said  Bider  the  elder,  and  Bider 
the  younger,  and  the  said  Fisher,  in  respect  of  such  alleged 
defects  and  imperfections;  and  that  the  said  Bider  the  elder, 
and  Bider  the  younger,  had  made  claims  for  extra  work,  and 
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deductionn  in  regard  to  omissions,  but  of  which  no  detailed         in  re 

lilDKK  AND 

accounts  had  been  furnished  to  the  said  Fisher,  and  that  he  fisher. 
was  unable  to  judge  of  the  accuracy  thereof, — set  forth,  that 
it  had  been  agreed  by  and  between  the  said  Bider  the  elder, 
and  Bider  the  younger,  and  the  said  Fisher,  that  for  the 
purpose  of  settling,  judging,  and  determining  of  all  such  alleged 
defects  and  imperfections,  and  what,  if  anything,  was  necessary 
to  be  done  to  put  the  said  house,  offices,  and  outbuildings,  in 
a  perfect  condition,  in  conformity  with  the  original  drawings 
and  specifications  upon  which  the  buildings  were  authorised  to 
be  executed,  and  according  to  the  intent  and  meaning  of  the 
said  contract,  and  for  ending  all  differences  and  disputes,  it 
should  be  referred  to  certain  arbitrators  therein  named,  to 
arbitrate,  award,  judge,  and  finally  determine  concerning  all 
claims,  differences,  and  disputes,  relating  to  such  alleged  defects 
and  imperfections  aforesaid,  both  in  materials  and  workmanship 
in  the  said  house,  offices,  and  outbuildings,  at  Bentworth  afore- 
said, and  likewise  relating  to  the  accuracy  of  such  claims  for 
extra  work,  and  deductions  for  omissions,  and  to  ascertain 
what,  if  any,  balance  might  be  due  to  the  said  Bider  the 
elder,  and  Bider  the  younger,  in  respect  of  such  extras  and 
omissions. 

The  arbitrators  awarded,  that  the  said  Fisher  should  forthwith 
well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said  Bider  the 
elder,  and  Bider  the  younger,  the  full  sum  of  296/.,  without  any 
deduction  or  abatement  *  whatsoever :  and  that  the  same  should  [  *876  ] 
be  received  by  the  said  Bider  the  elder,  and  Bider  the  younger, 
in  full  satisfaction  and  compensation  of  and  for  all  the  matters 
in  difference  between  them,  and  so  referred  to  them  the  said 
arbitrators  as  aforesaid. 

A  rule  nitti  was  obtained  to  set  aside  the  award  as  not 
containing  any  decision  on  the  subject  of  the  alleged  defects 
and  imperfections  in  the  building  which  the  arbitrators  were 
expressly  directed  to  inquire  into. 

Taddj/,  Serjt.  and  Saunders,  who  shewed  cause,  contended 
that  the  award  was  sufficiently  final  in  ordering  Fisher  to  pay 
a  sum  of  money.     It  there  were  any  defects,  it  must  be  taken 
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lu  re        that  the  sum  awarded  was  due  to  the   builders  after  allowing 
Rider  and     -  u  j  «    i. 

Fisher.       ^^^  such  defects. 

(TiNDAL,  Gh.  J. :  The  omission  to  specify  the  defects  might  render 
Fisher  subject  to  costs  he  would  otherwise  be  exempt  from.) 

The  case  is  similar  to  Cargeyy,  Aitcheson  (i)  and  Dicas  v.  Jay  (2), 
where  awards  which  ordered  a  sum  to  be  paid  by  one  of  the 
parties,  as  the  result  of  conflicting  claims,  were  held  8u£5cientlv 
certain :  and,  in  such  a  case,  the  costs  should  be  defrayed  by 
the  party  against  whom  the  arbitrators  decide:  Dibben  v.  Marquis 
of  A  nglesey  (3) . 

Wilde,  Serjt.,  in  support  of  the  rule,  contended  that  the 
award  was  not  final  without  a  decision  on  the  alleged  defects, 
and  that  it  could  not  be  ascertained  whether  the  296/.  was  to 
be  paid  for  extra  work,  or  as  a  general  balance  after  allowing 
for  omissions  and  defects :  until  that  was  pointed  out  it  could 
not  be  determined  who  was  entitled  to  the  costs. 

TiNDAL,  Ch.  J. : 

Upon  reading  the  order  of  reference  and  the  award,  it  appears 
[  •877  ]  the  arbitrators  have  not  done  *that  which  they  were  authorised 
and  required  to  do.  They  were  to  determine  concerning  all 
claims,  differences,  and  disputes,  relating  to  the  alleged  defects 
in  the  building,  relating  to  the  charge  for  extra  work,  and  to 
deductions  for  omissions ;  and  to  ascertain  what  balance  might 
be  due  in  respect  of  the  extras  and  omissions. 

On  the  award  they  have  taken  no  notice  of  the  two  first 
subjects  of  dispute ;  and  it  remains  doubtful  whether  the  296/. 
awarded  is  to  be  applied  in  discharge  of  extra  work  or  to  a  general 
balance  of  account. 

Rule  absolute. 

(1)  26  R.  R.  298  (2  B.  &  C.  170).  (3)  10  Ring.  568. 

(2)  5  Ring.  281. 
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BIRD   V.   GAMMON.  i837. 

JuiUf  9. 
(3  Bing.  N.  C.  883—892;  S.  C.  5  Scott,  213 ;  3  Hodges,  224 ;  6  L.  J.  (N.  S.)  

C.  P.  258.)  [  88S  ] 

1.  Plaintiff  having  issued  execution  against  L.  for  debt,  L.,  with  the 
assent  of  plaintiff,  conveyed  all  his  property  to  defendant,  who  thereupon 
undertook  to  pay  plaintiff  the  debt  due  from  L.,  plaintiff  withdrawing 
the  execution:  Held,  that  the  defendant's  undertaking  was  not  an 
undertaking  to  pay  the  debt  of  a  third  person,  within  the  meaning  of 
the  Statute  of  Frauds. 

2.  '*  I  wish  I  could  comply  with  your  request,  for  I  am  very  wretched 
on  account  of  your  account  not  being  paid ;  there  is  a  prospect  of  an 
abundant  harvest,  which  must  turn  into  a  goodly  sum,  and  considerably 
reduce  your  account ;  if  it  does  not,  the  concern  must  be  broken  up  to 
meet  it ;  my  hope  is,  that  out  of  the  present  harvest  you  will  be  paid : " 
Held,  in  a  letter,  a  sufficient  acknowledgment  to  revive  a  debt  barred  by 
the  Statute  of  Limitations  (1). 

In  this  action  for  money  had  and  received,  work  and  labour, 
and  upon  an  account  stated,  the  plaintiff  having  recovered  a 
verdict  for  488Z.  12«.  Id., 

Manle  moved  for  a  rule  to  reduce  the  verdict  by  the  sum  of 
8401.  &H.  10r{.,  upon  an  objection  raised  on  the  Statute  of  Frauds, 
under  the  following  circumstances  : 

In  1828,  Lloyd,  the  defendant's  brother-in-law,  owed  the 
plaintiff  340Z.  6«.  10/f.,  for  which  the  plaintiff  held  Lloyd's 
warrant  of  attorney. 

Lloyd  becoming  embarrassed,  the  plaintiff  signed  judgment, 
and  sued  out  2^fi.fa, 

Several  other  creditors  having  demands  upon  Lloyd,  the  defen- 
dant looked  into  Lloyd's  accounts,  in  which  he  found  the  debt 
due  to  the  plaintiff,  and  offered  10«.  in  the  pound  by  way  of  com- 
position. The  plaintiff  refused  to  compound  on  those  terms,  when, 
with  the  assent  of  all  parties,  Lloyd's  property,  a  farm  and  farm- 
ing stock,  was,  in  May,  1829,  conveyed  to  the  defendant  to  his 
own  use,  by  bill  of  sale,  the  defendant  undertaking  in  return,  as 
appeared  by  the  recital  of  the  deed,  to  satisfy  Lloyd's  creditors. 

The  consideration  for  the  sale  mentioned  in  the  deed  was 
8,088{.  11«.  8(2.,  the  sum  being  composed  of  debts  owing  by 
Lloyd,  including  the  plaintiff's  340Z.  6«.  lOd. 

The  plaintiff  was  the  attesting  witness,  and  thereupon  withdrew 
(1)  Cp.  Morrdl  V.  Frith  (1838)  3  M.  &  W.  402. 


840  18:^7.     C.  P.     3  BING.  N.  C.  883—885.  r.r. 

BiBD  his  execution :  Lloyd  was  diischarged  from  his  *debt8,  and  con- 
Qammon.  tinned  to  manage  the  property  as  bailiff  to  the  defendant.  In 
[  *^^^  ]  May,  1832,  the  plaintifif  presented  an  account  to  the  defendant,  the 
accuracy  of  which  the  defendant,  on  seeing  it,  acknowledged,  and 
which  contained  among  other  charges,  this  it^m  of  340Z.  6«.  1(V/. 
The  aggregate  total  of  this  account  was  cast  up  in  the  defendant's 
hand-writing.  Lloyd,  who  was  called  as  a  witness,  proved  that 
it  was  one  of  the  debts  included  in  the  3,083/.  11«.  Sd. ;  that  the 
defendant  undertook  to  pay  it;  and  that  it  was  agreed  Lloyd 
should  be  discharged.     This  the  jury  found  to  be  the  case. 

The  objsction  now  made  was  that  the  defendant  was  sued  in 
respect  of  the  debt  of  a  third  person,  for  which  he  could  not  be 
liable,  unless  under  some  writing  by  which  he  should  have 
engaged  to  pay  it. 

A  nonsuit  was  also  moved  for,  on  the  ground  that  the  plain- 
tiff's claim  was  barred  by  the  Statute  of  Limitations,  unless  the 
following  letter,  written  by  the  defendant  to  the  plaintiff  on  the 
•       10th  of  August,  1832,  were  sufficient  to  revive  the  debt. 

**  I  am  in  receipt  this  day  only,  of  yours  of  the  22nd  inst. 

I  do  wish  I  could  comply  with  your  request,  for  really  I  am, 

and  have  been  very  wretched  indeed,  on  account  of  your  account 

not  being  paid  :  I  hear  there  is  a   prospect   of  an   abundant 

harvest,  which  surely  must  turn  into  a  goodly  sum,  and  verj' 

considerably  reduce  your  account ;  at  all  events,  if  it  does  not, 

the  concern  must  be  broken  up  to  meet  it  at  last.     I  have  this 

week  paid  Lechmere  &  Co.  very  near  5001.  on  account  of  Lloyd, 

not  a  farthing  of  which  I  ever  expect  again,  having  before  paid 

on  the  same  account  more  than  the  value  of  the  security  I  hold. 

It  is  really  a  calamity  to  be  so  connected.     It  is  impossible  any 

one  can  be  more  sensible  than  I  am  of  your  kindness  towards 

Lloyd's  family ;  and  my  hope  is,  that  out  of  the  present  harvest 

you  will  be  paid." 

[  886  ]  Parke,   B.,   at  the  last  Worcester   Assizes,   held   the  letter 

sufficient,  but  left  it  also  to  the  jury  to  say  what  was  the  effect 

of  the  letter  (]),  and  whether  it  related  to  all  the  debts  due  from 

the  defendant  to  the  plaintiff.   The  jury  held  that  it  did.    But  the 

(1)  As  to  this  practice,  see  per  Parke,  B.,  3  M.  &  W.  at  p.  406,  explaining 
that  he  did  not  himself  approve  it. — F.  P. 
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defendant  relied  on  Whippy  v.  Hillarif  (i),  where  it  was  held  that         Uiku 

the  Statute  of  Limitations  was  not  barred  by  a  letter  in  which      gammon. 

the   defendant  stated,    ''  that   family   arrangements   had   been 

making  to  enable  him  to  discharge  the  debt;   that  funds  had 

been  appointed  for  that  purpose,  of  which  A.  was  trustee ;  that 

the  defendant  had  handed  the  plaintiff's  account  to  A. ;  that 

some  time  must  elapse  before  payment,  but  that  the  defendant 

was  authorised  by  A.  to  refer  the  plaintiff  to  him  for  any  further 

information ; "  for,  by  the  statute  9  Geo.  IV.  c.  14,  s.  1,  the 

acknowledgment  in  writing  to  bar  the  statute  must  be  signed 

by  the  party  chargeable  thereby;   and  such  a  letter  did  not 

charge   the  defendant.     Here,  the  defendant  did   not  mean  to 

charge  himself,  but  merely  the   produce  of  the  harvest;  and 

the  letter  was  insuflftcient,  because  it  did  not  specify  the  amount 

of  the  debt  to  be   paid.     Thus,  in  Kennett  v.  Milhank  (2),  the 

defendant,  by  a   deed   reciting   that   he   was   indebted   to  the 

plaintiff  and  others,  assigned   his  property  to  the  plaintiff,  in 

trust  to  pay  all  such  creditors  as  should  sign  the  schedule  of 

debts  annexed  ;  provided  that  if  all  did  not  sign,  the  deed  should 

be  void :  the  plaintiff  never  signed,  nor  was  the  amount  of  his 

debt  stated:  this  was  held  not  a  sufficient  acknowledgment  to 

take   the  plaintiff's   debt  out   of   the   Statute   of  Limitations, 

although  it  was  admitted  orall}'  that  he  had  but  one  debt. 

It  was  contended  also  that  the  Judge  at  Nisi  Prius  should 
himself  have  decided  on  the  effect  of  the  letter,  and  not  have 
left  it  to  the  jury. 

A  rule  nisi  having  been  granted,  [  886  ] 

JVilde  and  LudloiVy  Serjts.  with  Godson,  shewed  cause : 

They  contended  that  this  was  no  engagement  to  pay  the  debt 
of  a  third  person ;  but  that,  the  defendant  with  the  consent  of 
all  parties,  had  taken  as  his  own  debt,  the  debt  due  from  Lloyd 
to  the  plaintiff,  for  which  the  plaintiff's  renunciation  of  his 
judgment  security,  and  the  defendant's  acquisition  of  Lloyd's 
property  was  ample  consideration. 

With  respect  to  the  Statute  of  Limitations,  they  relied  on  the 

(1)  37  R.  K.  450  (3  B.  &  Ad.  399).  (2)  6  Bing.  3S. 
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BiBD        letter  as  a  sufficient  acknowledgment  of  the  debt,  and  referred  to 

Gavuox.      Tjlopd  V.  Maund  (i),  Dodson  v.  Mackey  (2),  Frost  v.  Bengoiuih  (3), 

Beale  v.  iVijirf  (4),  Dahhs  v.  Humphries  (5),  Lechmere  v.  Fletcher  (6), 

and  Dickenson  v.  Hatfield  (7),  in  answer  to  the  objections  on  the 

other  side. 

Talfourd,  Serjt.  and  /i.  T.  Richards,  in  support  of  the 
rule  for  a  nonsuit,  relied  on  Whippy  v.  Hillary  and  Kennett  v. 
Milhank.  With  respect  to  the  objection  on  the  Statute  of 
Frauds,  they  contended  that  the  plaintiff  if  he  failed  in  the 
present  action,  might  still  sue  Lloyd,  and  that,  therefore,  the 
defendant  was  called  on  to  pay  the  debt  of  another  without 
any  writing  under  which  he  had  engaged  to  do  so. 

TiNDAL,  Ch.  J. : 

Two  questions  have  been  raised  in  this  case:  one  on  the 
Statute  of  Limitations,  which,  it  is  contended,  is  a  bar  to  the 
whole  action  ;  the  other,  on  the  Statute  of  Frauds,  which  applies 
to  340/.  68.  lOrf.  only  of  the  whole  demand. 

In  answer  to  the  objection  on  the  Statute  of  Limitations,  the 
[  *887  ]  plaintiff  relies  on  the  defendant's  letter  of  *the  4th  of  August. 
The  inference  I  draw  from  that  letter  is,  that  it  amounts  to  an 
acknowledgment  of  the  plaintiff's  demand  and  a  promise  to  pay 
it.  And  though  it  points  out  a  source  of  payment,  I  cannot  say 
that  it  confines  the  creditor  to  the  source  indicated.  **  I  hear 
there  is  a  prospect  of  an  abundant  harvest  which  surely  must 
turn  into  a  goodly  sum,  and  very  considerably  reduce  your 
account."  That  is  the  natural  language  of  a  man  expressing 
the  ground  of  a  hope,  that  the  delay  in  the  payment  of  the  debt 
would  end.  It  then  goes  on,  **  at  all  events  if  it  does  not,  the 
concern  must  be  broken  up  to  meet  it  at  last ;  "  that  is,  that 
at  all  events  the  debt  must  be  ultimately  redeemed.  The  first 
objection  taken  for  the  defendant  is,  that  it  was  left  to  the  jury 
to  say  what  was  the  effect  of  the  letter.     But  by  a  chain  of  cases 

(1)  2  T.  R.  760.  (5)  10  Bing.  446. 

(2)  8  Ad.  &  EI.  225,  n. ;  4  N.  &  (6)  38  R.  R.  688  (1  Cr.  &  M.  623). 
M.  327.  (7)  Moo.  &  Mai.  141 ;  5  Car.  &  P. 

(3)  25  R.  R.  621  (1  Bing.  266).  46 ;  1  M.  &  Rob.  141. 

(4)  4  B.  &  Aid.  568. 
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from  Lluyd  v.  Mannd  to  Frost  v.  Bewjough  and  others,  it  appears         Biro 

that  such  has  been  the  constant  course ;  and  if  it  were  otherwise,      gammon. 

the  objection  could  not  prevail  here,  because  the  learned  Baron 

did  state  that  he  thought  the  letter  a  sufficient  acknowledgment, 

and  in  that  opinion  this  Court  concurs.     The  other  objection  is, 

that  the  acknowledgment  is  imperfect  because  the  amount  of  the 

debt  due  is  not  stated.     If  that  were  a  new  point,  perhaps  some 

doubt  might  exist ;  but  on  looking  at  the  case  of  Lechmere  v. 

Fletcher  (i)  the  language  of  Mr.  Baron  Baylby  appears  to  have 

settled  the  question,  **  The  statute  of  9  Geo.  IV.  c.  14,  s.  1,  does 

not,  in  terms,  state  any  thing  as  to  the  necessity  of  specifying 

the  amount,  either  in  an  acknowledgment  or  promise :  it  says 

only,  that  in  actions  of  debt  or  upon  the  case,  grounded  on  any 

simple  contract,  no  acknowledgment  or  promise  by  words  only 

shall  be   deemed   sufficient  evidence   of  a   new  or   continuing 

contract,  whereby  to  take  any  case  oat  *of  the  operation  of  the       [  •sss  ] 

enactments  of  the  21  Jac.  L  c.  16,  unless  such  acknowledgment 

or  promise  be  made,  or  contained  by  or  in  some  writing,  signed 

by  the  party  chargeable  thereby."     The  language  of  the  Act  of 

Parliament  certainly  does  not  lead  to  the  conclusion  that  such 

specification  is  necessary ;  and,  upon  looking  into  the  authorities, 

we  do  not  think  that  they  militate  against  the  conclusion  at  which 

we  have  arrived,  that  a  general  promise  in  writing,  not  specifying 

the  amount,  but  which  can  be  made  certain  as  to  the  amount 

by  extrinsic  evidence,  is  sufficient  to  take  the  case  out  of  the 

operation  of  the  Statute  of  Limitations. 

The  objection  then  on  the  Statute  of  Limitations  being  answered, 
ought  the  verdict  to  be  reduced  by  the  amount  of  the  sum  which 
is  contended  to  be  the  debt  of  a  third  person  ? 

The  facts  are,  that  the  plaintiff  was  a  creditor  of  Lloyd's  for 
340Z.  6«.  lOrf.,  for  which  amount  he  held  a  warrant  of  attorney : 
Lloyd  becoming  embarrassed,  the  plaintiflF  signed  judgment  and 
sued  out  execution  ;  and  other  creditors  had  similar  claims  upon 
Lloyd :  the  defendant  then  on  behalf  of  Lloyd,  endeavoured  to 
make  terms,  and  offered  the  plaintiff  lOs.  in  the  pound :  but  the 
plaintiff  refusing  to  accede,  the  defendant  looked  accurately  into 
Lloyd's  accounts  in  March,  1829,  and  among  other  debts,  became 
(1)  38  R.  R.  688  (1  Cr.  &  M.  623}. 
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Bird         aipprised  of  the  amount  of  this  which  was  due  to  the  plaintiff. 

Gammon.  Then,  in  May,  1829,  Lloyd  conveys  all  his  property  to  the 
defendant  to  his  own  use,  the  defendant  undertaking  to  pay 
Lloyd's  creditors.  Matters  go  on  in  this  way  for  some  years, 
Lloyd  acting  as  bailiff  to  the  defendant,  when  in  May,  1832, 
an  account  is  stated  between  the  plaintiff  and  the  defendant, 
the  first  item  of  which  is  this  sum  of  3402.  6^.  10^. ;  the  aggre- 
gate total  is  cast  up  in  the  hand-writing  of  the  defendant,  who 
makes  no  objection,  but  says,  **  all  these  sums  we  owe  to  Bird." 

[  *889  ]  *It  appears  then  that  the  plaintiff,  with  the  consent  of  Lloyd 
and  the  defendant,  had  relinquished  his  execution  against  Lloyd, 
to  look  to  the  defendant ;  that  the  defendant  admitted  his 
liability  when  the  account  was  presented;  and  that  the  jury 
found  such  to  have  been  the  agreement  between  the  parties. 
No  objection,  therefore,  can  be  raised  on  the  Statute  of  Frauds, 
for  this  is  not  an  agreement  to  pay  the  debt  of  a  third  person ; 
but  an  agreement  that  if  the  plaintiff  would  forego  his  claim  on 
Lloyd,  the  defendant  would  pay  the  amount  of  the  debt  on  his 
own  account.  The  case,  therefore,  falls  within  the  principle  of 
Heady  executor  of  Tuack,  v.  Nash  (i),  where  a  cause  being  at  issue, 
the  record  entered,  and  just  coming  on  to  be  tried,  the  defen- 
dant Nash,  being  then  present  in  Court,  in  consideration  that 
Tuack  would  not  proceed  to  trial,  but  would  withdraw  his  record, 
promised  to  pay  Tuack  50Z.  and  the  costs  in  that  suit  to  be 
taxed  till  the  time  of  withdrawing  the  record  :  Tuack  relying  upon 
this  promise  did  withdraw  his  record,  and  no  further  proceeding 
was  had  in  that  cause ;  Tuack  being  dead,  Bead,  his  executor, 
brought  his  action  upon  that  special  promise  and  undertaking  by 
Nash :  and  it  was  held  that  this  was  no  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another ;  but  an  original 
promise,  sufficient  to  found  an  assumpsit  upon  against  Nash. 

It  is  objected  that  the  plaintiff,  if  he  fails  in  this  action,  may 
still  sue  Lloyd,  or  issue  execution ;  but  if  he  were  to  do  so,  Lloyd 
might  shew  on  plea  or  audita  querela^  that  on  good  consideration, 
the  plaintiff  gave  up  his  remedy  against  Lloyd,  and  took  the 
defendant's  liability  instead  ;  which,  though  not  properly  accord 
and  satisfaction,  would  be  a  complete  defence  on  the  general 

(1)  1  Wils.  305. 


VOL.  xmi.]     1887,     C.  P.     3  BING.  N.  C.  889—891.  845 

♦issue :   Good  v.  Cheesman  (l) ;    and  the  cases  there  cited.      I         Bird 
think,  therefore,  this  rule  must  be  discharged.  qamhon. 

[  ^890  ] 

Park,  J. : 

The  objection  on  the  Statute  of  Limitations  is  answered  by 
the  cases  which  have  been  cited  for  the  plaintiff.     But  it  is 
impossible  to  read  the  defendant's  letter,  without  seeing  that  it 
is  an  acknowledgment  of  the  debt.     The  payment  is  not  to  be 
conditional  on  the  event  of  a  good  harvest;  but  that  is  only 
mentioned  as  a  reason  for  hope.     In  Whipjit/  v.  Hillary  (2),  the 
defendant  referred  to  a  fund  vested  in  trustees,  over  which  he 
had  no  control.     As  to  the  objection  that  the  letter  specifies  no 
definite  sum,  from  Lloyd  v.  Maiind  (3)  to  Lechmere  v.  Fletcher  (4), 
that  has  been  held  unnecessary.     In  Lechmere  v.  Fletcher,  Mr. 
Baron  Baylby  distinguishes  Kennett  v.  Milbank  (5),  on  the  ground 
that  **  the  plaintiff  did  not  execute  the  deed.     The  deed  did  not 
specify  the  plaintiff's  debt ;  it  did  not  appear  that  it  applied  to 
the  debt  on  the  note.     Now,  as  an  acknowledgment  is  only 
evidence  of  a  promise,  some  of  the  Judges  of  the  Common  Pleas 
were  of  opinion,  that  the  deed  was  not  evidence  of  any  new 
promise ;  the  creditors  had  not  signed,  and  the  deed  was  void. 
Others  of  the  Judges  put  it  on  the  ground  that  there  was  no 
acknowledgment  of  the  debt  for  which  the  plaintiff  was  suing ; 
and,  if  there  were  no  acknowledgment  of  that,  then  there  could 
be  no  fresh  promise  to  pay  that  debt.     The  opinion  of  all  the 
Judges  who  decided  that  case  was,  that  the  deed  did  not  raise  any 
promise,  or  amount  to  an  acknowledgment  from  which  a  fresh 
promise  could  be  implied.'*     But  Frost  v.  Bengongh  (6),  Smith  v. 
Fai'ty  (7),  and  other  cases,  are  all  uniform  on  this  point ;  and  in 
Dickenson  v.  Hatfield  (8),  *Lord  Tentbrden  held  the  admitting  a       [  *89i  ] 
balance  to  be  sufficient,  without  naming  any  particular  sum. 

Then,  as  to  the  340/.  6«.  lOd.,  there  was  a  good  consideration 
for  the  bill  of  sale  executed  by  Lloyd  ;  all  the  creditors  concurred 
in  the  arrangement ;  the  plaintiff  was  an  attesting  witness ;  and 

(1)  36  R.  R.  574  (2  B.  &  Ad.  328).  (6)  25  R.  R.  621  (1  Bing.  266). 

(2)  37  R.  R.  450  (3  B.  &  Ad.  399).  (7)  34  R.  R.  774  (4  Car.  &  P.  126). 

(3)  2  T.  R.  760.  (8)  1  Moo.  &  Rob.  141 ;  5  Car.  & 

(4)  38  R.  R.  688  (1  Cr.  &  M.  623).  P.  46 :  Moo.  &  Mai.  141. 

(5)  8  Bing.  38. 
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BiBD         Good  V.  Cheesman  is  a  8ufl5cient  authority  to  shew  that  Lloyd 
Gammon,      was  discharged,  and  that  an  assumpsit  to  the  amount  of  the  debt 
was  cast  upon  the  defendant. 

Vaughan,  J. : 

With  respect  to  the  defendant's  letter,  a  series  of  cases  from 
Lloyd  V.  Mannd  (i)  to  Frost  v.  Bengough^  have  decided  that  the 
effect  of  the  letter  may  properly  be  left  to  the  jury.  But  here, 
the  presiding  Judge  expressed  his  own  opinion  also.  The  language 
of  the  letter  is  a  direct  acknowledgment  of  debt ;  and  it  is  not 
necessary  that  the  precise  amount  should  be  stated.  Lechmere  v. 
Fletcher  shews  that  the  amount  may  be  proved  by  extrinsic 
evidence. 

With  respect  to  the  340Z.  6s.  lOrf.,  it  would  be  great  injustice 
to  suppose  that  Lloyd  could  be  liable  again:  he  gave  up  the 
whole  of  his  property,  not  in  trust,  but  absolutely  to  the  defendant, 
upon  his  undertaking  to  satisfy  the  debts.  Oood  v.  Cheesmah  is 
a  decisive  authority  to  shew  that  Lloyd  was  discharged. 

COLTMAN,  J. : 

As  to  the  340Z.  6«.  lOrf.,  there  is  no  diflSculty :  if  debtor,  creditor, 
and  a  third  party  agree  that  the  third  party  shall  be  substituted 
for  the  debtor,  the  debtor  is  exonerated.  Fairlie  v.  Denton  (2)  has 
decided  that,  establishing  to  that  extent  an  exception  to  the  rale, 
that  debts  cannot  be  assigned.  If  the  plaintiff  had  sued  Lloyd, 
or  issued  execution,  he  would  have  had  a  good  answer  by  plea  or 
[  •892  ]  aiiditd  querela :  Good  v.  ^Gheesnian.  With  respect  to  the  objection 
on  the  Statute  of  Limitations,  I  rely  on  the  defendant's  letter  as 
an  answer;  and  Lechmere  v.  Fletcher  is  a  decisive  authority,  that 
the  precise  sum  due  need  not  be  specified.  Where  the  terms  of 
the  letter  are  equivocal,  it  is  proper  the  jury  should  say  whether 
it  applies  to  the  debt  in  question,  and  is  an  absolute  or  a  con- 
ditional promise  to  pay.  But  if  we  were  to  decide  for  ourselves, 
I  should  say  that  the  language  of  the  defendant's  letter  imports  a 
request  of  forbearance,  but  no  condition. 

lixdc  discliarged, 

(1)  [Disapproved   on    thw    point,       402,  406.— F.  P.] 
Mornll  V.  Frith  (1838)  3  M.  &  W.  (2)  8  B.  &  C.  395. 
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PASCOE  AND  Anotheu  v.  J.  PASCOE.  iss?. 

(3  Bing.  N.  C.  898—907  ;  S.  C.  5  Scott,  117 ;  3  Hodges,  188 ;  6  L.  J.  (N.  S.)  •^^^• 

0.  P.  322.)  [  898  ] 

To  avowrj^  for  rent  arrear,  plea,  that  by  the  demise  in  the  avowry 
mentioned,  avowant  demised  and  transferred  the  premises  to  plaintiff 
for  the  residue  of  avowant' s  term  and  interest  in  the  same,  and  that 
avowant  had  not,  at  the  time  when,  &c.,  any  reversionary  interest  in 
the  premises,  after  the  expiration  of  the  term  granted  to  plaintiff  by  the 
demise :  Held,  sufficient. 

Replication  :  a  power  of  distress  given  by  the  award  of  an  arbitrator  to 
whom  all  matters  in  difference  between  the  pai*ties  had  been  referred  : 
Held,  ill,  without  averring  that  the  arbitrator  had  authority  to  confer  a 
power  of  distress,  or  that  the  right  to  distrain  was  one  of  the  matters  in 
difference. 

Replevin. 

Avowry  and  cognizance,  first,  tliat  the  plaintiffs  for  a  long 
time,  to  wit,  for  all  the  time  during  which  the  rent  hereinafter 
mentioned  to  be  distrained  for,  was  accruing  due,  and  from 
thence  until  and  at  the  time* when,  &c.,  held  and  enjoyed  the  [•899] 
premises  in  which,  &c.,  with  the  appurtenances,  as  tenants 
thereof  to  J.  Pascoe  the  younger,  by  virtue  of  a  certain  demise 
thereof  to  the  plaintiffs  theretofore  made  at  and  under  a  certain 
yearly  rent,  to  wit,  the  yearly  rent  of  32Z.  payable  half-yearly. 
Distress  for  80/.  rent  arrear.  Secondly,  that  the  plaintiffs,  for 
the  space  of  two  years  and  upwards  next  before  and  at  the  time 
of  making  the  agreement  hereinafter  mentioned,  held  and  enjoyed 
the  premises,  as  tenants  thereof  to  the  said  J.  Pascoe  the  younger, 
by  virtue  of  a  certain  demise  thereof  to  the  plaintiffs  theretofore 
made,  at  and  under  a  certain  yearly  rent,  to  wit,  the  yearly  rent 
of  36Z.  payable  half-yearly :  that  before  the  making  of  the  said 
agreement,  to  wit,  on  the  21st  of  September,  1831,  the  said 
J.  Pascoe  the  younger  had  caused  to  be  distrained  on  the  said 
premises  divers  goods  and  chattels  for  the  sum  of  36Z.  arrears 
of  rent  due  on  the  24th  of  June,  then  last  past,  to  the  said 
J.  Pascoe  the  younger,  and  the  plaintiffs  had  replevied  the  said 
goods  and  chattels,  and  commenced  an  action  against  J.  Pascoe 
the  younger  in  the  sheriff's  court  of  Cornwall,  which  action  of 
replevin  was  afterwards  removed  by  virtue  of  a  writ  of  recordari 
facias  loquelam  from  the  said  sheriff's  court  to  the  Court  of 
King's  Bench,  and  was  then  pending:  that  disputes  and  differences 
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PA800K  having  arisen  and  being  subsisting  between  the  said  parties 
Pascok.  relative  to  the  said  distress  and  action  at  law,  and  other  matters 
relative  to  the  said  premises,  particularly  as  to  the  amount  of 
the  yearly  rent  which  should  be  paid  for  the  said  estate,  the 
plaintiffs  and  J.  PasCoe  the  younger,  for  the  ending  and  deter- 
mining thereof,  did  before  the  said  time  when,  &c.,  to  wit,  on 
the  29th  of  June,  1832,  by  a  certain  agreement  in  writing  then 
made  between  the  said  J.  Pascoe  the  younger  and  the  plaintiffs, 
mutually  and  reciprocally  agree  with  each  other  that  as  well  the 
[  •900  ]  matters  *aforesaid  as  all  other  matters  in  difference  between  the 
said  parties,  and  more  particularly  the  amount  of  the  rent  which 
should  be  paid  for  the  said  premises,  should  be,  and  the  same 
were  thereby  submitted  and  referred  to  the  award,  arbitrament, 
final  end,  and  determination  of  Robert  Julian,  whose  award  was 
to  be  final  and  conclusive,  both  at  law  and  in  equity,  as  well 
on  the  part  and  behalf  of  J.  Pascoe  the  younger,  as  on  the 
part  and  behalf  of  the  plaintiffs,  to  settle  and  ascertain  the  same, 
and  to  award,  order,  and  determine  by  his  award  what  he  should 
think  fit  to  be  done  and  performed  by  the  said  parties  respec- 
tively, respecting  the  several  matters  aforesaid ;  so  as  the  said 
arbitrator  should  make  and  publish  his  award  in  writing 
indented,  under  his  hand  and  seal,  of  and  concerning  the 
premises,  ready  to  be  delivered  to  the  said  parties  or  such  of 
them  as  should  desire  the  same,  on  or  before  the  first  day  of 
August  then  next,  unless  he  should  be  prevented  from  so  doing 
by  sickness  or  some  other  unavoidable  event.  That  the  said  R. 
Julian  having  taken  upon  himself  the  charge  of  the  said  award, 
and  having  heard  the  allegations  and  proofs  of  both  the  said 
parties,  did  afterwards,  and  within  the  time  limited  for  making 
his  award,  and  before  the  said  time  when,  &c.,  to  wit,  on  the  1st 
of  August,  1832,  aforesaid,  make  and  publish  his  award  in 
writing  indented,  under  his  hand  and  seal)  between  the  said 
parties,  upon,  and  concerning  the  premises  aforesaid ;  and  did 
thereby  (amongst  other  things)  award,  order,  and  determine, 
that  from  and  after  Midsummer  then  last,  the  plaintiffs  should 
pay  to  J.  Pascoe  the  younger,  for  the  premises  in  which,  &c.,  the 
sum  of  32Z.  per  annum,  instead  of  the  sum  of  36/.  per  annum, 
before  paid,  by  half-yearly  payments,  that  is,  at  Christmas  and 
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Midsummer  in  every  year,  so  long  as  they  should  continue  to  Pabcob 
hold  the  said  premises,  and  that  the  said  J.  Pascoe  the  younger  pascoe. 
should  have  power  of  distress  for  *recovery  of  the  said  rent  of  32/.  [  '^oi  ] 
per  annum :  as  by  the  said  award  reference  being  thereunto  had 
would  more  fully  appear:  of  which  said  award  the  plaintififd 
afterwards,  to  wit,  on,  &c.  had  notice.  That  the  plaintiffs,  from 
the  time  of  making  the  said  award,  until  and  at  the  said  time 
when,  &c.  held  and  enjoyed  the  premises  in  which,  &c.  with  the 
appurtenances,  as  tenants  thereof  to  the  said  J.  Pascoe  the 
younger,  at  and  under  a  certain  yearly  rent,  to  wit,  the  said 
yearly  rent  of  32/.  payable  half-yearly,  on  the  24th  of  June  and 
the  25th  of  December  in  every  year,  by  even  and  equal  portions: 
and  that  the  said  J.  Pascoe  the  younger,  by  means  of  the 
premises,  had  for  and  during  all  the  time  last  aforesaid,  such 
power  of  distress  as  aforesaid.  Distress  thereupon,  for  the  sum 
of  64/.  for  two  years'  rent  so  due  and  in  arrear  as  aforesaid. 

Pleas  in  bar  to  each  of  the  avowries  and  cognizances,  That 
by  the  said  demise  in  the  said  avowry  and  cognizance  mentioned, 
the  said  J.  Pascoe  the  younger  did  demise  and  transfer  the  said 
premises  with  the  appurtenances  in  which,  &c,,  unto  the  plain- 
tiffs, for  all  the  residue  and  remainder  of  his  the  said  J.  Pascoe 
the  younger's  estate,  term,  and  interest,  of  and  in  the  same,  and 
that  the  said  J.  Pascoe  the  younf2[er  had  not  then  or  at  the  said 
time  when,  &c.,  or  at  any  time  during  the  said  demise  to  the 
plaintiffs,  any  reversionary  estate,  term,  or  interest,  of  or  in  the 
premises  with  the  appurtenances  in  which,  &c.,  or  any  part 
thereof,  expectant  upon  or  to  take  effect  upon,  or  at  any  time 
after  the  expiration  of  the  term  granted  to  the  plaintiffs  by  the 
said  demise ;  and  that,  the  plaintifls  were  ready  to  verify,  &c. 

In  the  replications  to  the  pleas  in  bar  the  avowant  relied  on 
the  award  set  forth  in  the  second  avowi^y  and  cognizance. 

Rejoinders,  that  it  was  not  referred  to  the  said  R.  Julian, 
whether  J.  Pascoe  the  younger  should  have  power  of  distress  for 
recovery  of  the  said  rent  of  32/.  per  annum ;  *and  that,  the       [  •902  ] 
plaintiffs  prayed  might  be  enquired  of  by  the  country,  &c. 

Demurrer,  for  that  the  plaintiffs  had  in  and  by  their  said 
rejoinders,  stated  and  attempted  to  put  in  issue  a  fact  not 
alleged  by  the  defendant  in  his  replication,  and  wholly  irrelevant 
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PA8C0B  ^^^  immaterial,  to  wit,  that  it  was  not  referred  to  the  said  R. 
Julian,  whether  J.  Fascoe  the  younger  should  have  a  power  of 
distress  for  recovery  of  the  said  rent  of  32/.  per  annum.  And  also, 
for  that  the  said  rejoinder  containing  new  matter,  the  plaintiffs 
should  have  concluded  the  same  with  a  verification,  and  not  by 
praving  that  it  might  be  enquired  of  by  the  country.  Joinder. 
The  case  was  argued  in  Hilary  Term  by 

Stephen,  Serjt.  for  the  avowant: 

The  rejoinders,  which  are  a  departure  from  the  pleas  in  bar, 
raise  an  immaterial  issue,  and  the  pleas  in  bar,  which  are 
informal,  as  amounting  to  the  general  traverse  of  twu  tenuity 
are  no  answer  to  the  avowry :  the  pleas  admit  rent  to  be  due, 
which  must  be  at  least  rent  seek ;  and  for  rent  seek  as  well  as 
rent  service  and  rent-charge,  distress  lies :  4  Geo.  II.  c.  28,  2  BI. 
Gomm.  ^2.  But  the  pleas  admit  tenure,  and  the  rent  due,  and 
consequently  service :  Litt.  s.  122,  213,  214,  Co.  Litt.  142.  And 
yet  they  deny  tenure  because  they  shew  an  assignment :  Palmer 
y.  Edwards  (i),  PouUneyw  Holmes  (2),  Litt.  s.  215,255,  Co.  Litt- 
150b.  They  are  therefore  repugnant;  and  repugnancy  is  a 
substantial  objection :  Doctr.  Placit.  326,  BiuVs  case  (3).  The 
cases  therefore  which  decide,  that  where  there  is  no  reversion 

there  is  no  distress, v.  Cooper  (4),  Parmenter  v.  Webber  (5), 

have  no  bearing  here.  That  question  cannot  be  raised  on  a  plea 
[  ♦  903  ]  in  this  form,  which  admits  tenure  *and  rent  service.  In  Preece  v. 
Corrie  (6),  which  may  be  cited  for  the  plaintiffs,  the  plea  did  not 
admit  tenure :  and  in  Parmenter  v.  Webber,  the  supposed  demise 
turned  out  to  be  a  complete  assignment  of  the  whole  of  the 
lessor's  interest  in  the  premises. 

Ogle,  for  the  plaintiffs,  contended  that  this  case  could  not 
be  distinguished  from  Preece  v.  Corrie,  where  the  avowant,  who 
had  a  term  which  expired  on  the  11th  of  November,  1826,  let 
the  premises  orally  from  the  11th  of  September  to  the  11th  of 
November  in  that  year,  for  270Z.,  payable  immediately ;  it  was 

(1)  Doug.  187,  tt.  (5)  20  R.  R.  old  (8  Taunt.  593;  2 

(2)  1  Str.  405.  Moore.  656). 

(3)  7  Co.  Bep.  23.  (6)  30  R.  R.  536  (5  Ring.  24), 

(4)  2  Wils.  375. 
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held,  that  that  was  a  lease  of  which  parol  evidence  might  be  Pasooe 
given,  and  not  an  assignment  requiring  a  writing ;  but  that  being  pabcob. 
a  demise  of  the  whole  of  the  avowant's  interest,  he  had  no  right 
to  distrain.  He  also  relied  on  Parmenter  v.  Webber^  where  the 
assigning  of  the  landlord's  whole  interest  in  a  term,  to  the 
plaintiff,  was  held  to  be  evidence  to  support  the  plea  of  non  tenuit. 
With  respect  to  the  award,  even  if  the  submission  embraced 
the  point,  which  was  not  averred,  the  arbitrator  could  not 
confer  a  right  of  distress,  or  give  the  avowant  a  title  he  did  not 
otherwise  possess:  Marks  v.  Marriott  (i),  Hunter  v.  Rice  {2), 
1  Roll.  Rep.  270. 

Stephen,  in  reply  : 

Although  the  arbitrator  cannot  confer  title  or  power  to  dis- 
train, he  may  decide  on  its  existence ;  and  the  tenant  is  estopped 
to  deny  it  after  such  decision :  Do^  d.  Morris  v.  Rosser  (3). 

Cur.  adv.  cult. 
TiNDAL,  Ch.  J. : 

In  this  replevin,  the  defendant  has  made  two  avowries  and 
cognizances.  The  first  is  in  the  general  form  given  by  the 
statute  11  Geo.  II.  c.  19  (4),  "^that  the  plaintiffs  held  the  premises  [  *904  ] 
in  which,  &c.  as  tenant  to  Pascoe  the  younger,  under  a  demise 
thereof  to  them  made  for  a  certain  term,  and  then  avows  for  two 
years*  rent  in  arrear.  To  this  avowry  the  plaintiffs  have  pleaded  in 
bar,  that  by  the  demise  in  the  avowry  and  cognizance  mentioned, 
Pascoe  the  younger  demised  and  transferred  the  premises  in 
which,  &c.  to  the  plaintiffs,  for  all  the  residue  and  remainder 
of  his  (the  lessor's)  estate,  term,  and  interest  of  and  in  the  same, 
and  that  he,  the  said  Pascoe  the  younger,  had  not  then,  or  at 
the  said  time  when,  &c.  or  at  any  time  during  the  demise,  any 
reversionary  estate,  term,  or  interest  in  the  same.  The  defen- 
dant has  replied  to  this  plea  in  bar,  a  power  of  distress  given  to 
Pascoe  the  younger  by  the  award  of  an  arbitrator  to  whom  certain 
disputes  and  all  matters  in  difference  between  him  and  the  plain- 
tiffs had  been  referred.     The  plaintiffs,  in  their  rejoinder  to  this 

(1)1  Ld.  Ray.  llo.  (4)  Ss.  22  and  23  of  this  Act  are 

(2)  13  R.  R.  394  (15  Kaet.  KM)).  repealed  by  44  &  45  Vict.  c.  59,  s.  3, 

(3)  3  East,  15.  and  46  &  47  Vict.  c.  49,  8.  4. 
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Pascoe      replication,  allege,  that  it  was  not  referred  to  the  arbitrator, 
Pasooe.      whether  the  defendant  Pascoe  the  younger  should  have  a  power 
of  distress  :  to  which  rejoinder  the  defendant  demurs  specially. 

Upon  this  state  of  the  pleadings  it  is  obvious,  that  the  defen- 
dant's replication  to  the  plea  in  bar  would  be  bad  upon  general 
demurrer,  on  the  ground  of  departure ;  the  defendant,  in  his 
avowry  and  cognizance,  relying  upon  the  common  law  right  to 
distrain  as  for  rent  service,  and  in  his  replication  setting  up  a 
power  of  distress  given  under  an  award.  The  question,  there- 
fore, so  far  as  the  first  avowry  and  cognizance  are  concerned, 
becomes  this,  whether  the  plea  in  bar  affords  any  legal  answer 
thereto.  This  question  is  to  be  determined,  as  if  it  were  upon  a 
general  demurrer  to  the  plea  in  bar,  and,  therefore,  no  objection 
can  be  available,  which  amounts  to  matter  of  form  only,  such 
as  that  the  plea  in  bar  is,  in  effect,  no  more  than  the  general 
traverse  non  tenuit,  or  non  demisit ;  and  looking  at  the  sub- 
r  *d05  stantial  ^allegations  in  the  plea  in  bar,  we  think  it  alleges 
with  sufficient  certainty  that  Pascoe  the  younger,  at  the  time 
of  making  the  demise,  did  not  reserve  any  reversion  in  himself, 
and,  consequently,  without  any  express  provision  for  that  pur- 
pose, has  no  remedy  by  distress.  The  authorities  to  this  point 
are  collected  in  Bacon's  Abr.  tit.  Distress,  A. 

And  as  to  the  argument,  that  the  plea  in  bar  is  incongruous, 
inasmuch  as  it  admits  a  demise,  but  sets  up  an  assignment,  we 
cannot  distinguish  it  from  that  in  Preece  v.  Carrie  (i),  which  was 
held  to  be  a  good  plea  in  bar ;  nor  from  the  authority  of  the 
decision  in  Parmenter  v.  Webber  {2),  where  the  assigning  of  the 
landlord's  whole  interest  in  a  term  to  the  plaintiff  was  held  to 
be  evidence  which  supported  the  plea  of  rton  tenuit.  For, 
although  it  is  true,  that  this  rent  may  be  a  rent  seek,  and  that 
the  remedy  is  the  same  under  the  statute  for  a  rent  seek  as  for 
a  rent  service,  yet  the  avowry  is  for  a  rent  service  at  common 
law,  and  not  for  a  rent  seek.  So  far,  therefore,  as  relates  to 
the  first  avowry  and  cognizance,  and  the  pleadings  dependent 
thereon,  we  think  the  plaintiffs  are  entitled  to  judgment. 

The  second  avowry  and  cognizance  rests   upon  a  power  of 

(1)  30  R.  E.  536  (5  Bing.  24).  (2)  20  R.   B.  old  (8  Taunt.  593; 

2  Moore,  G56). 
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distress  given  by  an  award  under  an  agreement  entered  into  Pascoe 
between  the  plaintiffs  and  the  defendant  Pascoe  the  younger,  fascois. 
by  which  certain  disputes  and  differences  relative  to  a  distress 
which  had  been  then  made,  and  an  action  at  law  then  depending, 
and  all  other  matters  in  difference  between  the  said  parties  were 
submitted  to  the  arbitration  of  Mr.  Julian.  The  plaintiffs 
pleaded  in  bar  to  this  the  very  same  matter  which  they  had 
pleaded  in  bar  to  the  first  avowry,  viz.  that  Pascoe  the  younger 
had  demised  to  them  all  the  residue  and  remainder  of  his  own 
estate,  term,  and  interest  *in  the  premises  in  which,  &c.,  and  [  *906  ] 
that  he  had  no  reversionary  interest  in  himself.  To  this  plea 
in  bar,  the  defendant  replies  the  very  same  matter  as  that  con- 
tained in  the  second  avowry,  viz.  the  power  of  distress  given 
by  the  arbitrator;  and  the  plaintiffs  rejoin,  thereto,  that  the 
giving  such  power  of  distress  was  not  a  matter  within  the  sub- 
mission. Upon  this  state  of  the  pleadings,  arising  on  the 
second  avowry  and  cognizance,  the  rejoinder  must  be  given  up, 
as  being  a  departure  from  the  plea  in  bar ;  and  the  question  of 
law  must  be  taken  to  stand,  as  if  there  had  been  a  general 
demurrer  by  the  defendant  to  that  plea  in  bar.  In  that  view  of 
the  case,  the  facts  admitted  on  the  record  would  be,  that  Pascoe 
the  younger  had  originally  demised  to  the  plaintiffs  the  premises 
in  question,  at  the  rent  of  SGI.  per  annum ;  but  that,  upon  such 
demise,  he  had  parted  with  the  whole  of  his  estate  and  interest, 
and  left  himself  no  reversion ;  and  that  a  distress  had  been 
put  in  for  one  year's  rent  due  under  such  demise,  which  the 
plaintiffs  had  replevied,  and  the  action  of  replevin  had  been 
removed  into  the  Court  of  King's  Bench,  and  was  still  pending. 
It  would  also  appear  upon  the  record,  that  disputes  and 
differences  had  arisen,  and  were  subsisting  between  the  parties 
as  to  the  distress  and  action  at  law,  and  other  matters  relative 
to  the  said  tenement,  particularly  as  to  the  amount  of  the  yearly 
rent  which  should  be  paid  for  the  said  estate,  and  that  the 
parties  agreed  to  refer  ^'  as  well  the  matters  aforesaid,  as  all  other 
matters  in  difference  between  them,"  to  the  award  of  Mr.  Julian. 
The  question,  therefore,  becomes  this,  whether  under  such  sub- 
mission the  arbitrator  had  authority  to  give  a  power  to  distrain 
for  the  rent  newly  fixed  by  him,  which  power  of  distraining  the 
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Pascok  landlord  did  not  possess  as  to  the  rent  originally  created  by  the 
Pascok.  demise.  And  we  think  the  arbitrator's  authority  to  give  this 
[  '907  ]  power  ought  either  to  appear  by  the  express  words  of  *the  sub- 
mission, or  that  it  should  be  brought  within  the  general  words 
of  the  submission,  by  a  distinct  averment  on  the  record,  that 
the  question  as  to  the  power  of  distress  was  one  of  the  matters 
in  difference  between  the  parties  to  the  submission.  There  is 
scarcely  any  conceivable  addition  to  the  landlord's  powers,  which 
the  arbitrator  might  not  have  given,  unless  he  is  held  to  be 
restrained  by  those  two  considerations :  a  power  to  enter  for 
nonpayment  of  rent  or  nonperformance  of  covenants  might  be 
given  by  the  same  'authority  as  a  power  to  distrain. 

Upon  the  single  ground,  therefore,  that  we  do  not  see  that  the 
arbitrator  had  any  authority  to  give  the  power  of  distress  for 
the  rent  newly  fixed  by  him,  and  which  in  all  other  respects 
came  in  the  place  of  the  former  rent  reserved  by  the  demise,  we 
think  the  second  avowry  and  cognizance  cannot  be  supported, 
and  that  there  must  be  judgment  on  that  also  for  the  plaintiffs. 

Jiul^ment  for  the  plaintiJTs, 


1887.  BAYLEY  V.  HOMAN. 

June  9. 
(3  Bing.  N.  C.  913—922;  S.  C.  5  Scott,  94;  3  Hodges,  184  ;  6  L.  J.  (X.  S.) 

[  915  ]  C.  P.  309.) 

To  covenant  for  neglecting  to  repair,  plea,  that  after  covenant 
broken  an  agreement  was  entered  into  between  plaintiff  and  defendant, 
that — in  considei ation  that  defendant  at  the  request  of  plaintiff  had 
become  tenant  of  the  pi'emises  from  year  to  year,  at  a  certain  rent,  and 
had  at  the  i^equest  of  plaintiff  promised  to  repair  the  premises  before 
the  12th  of  April  then  next— plaintiff  would  give  time  till  the  12th  of 
April  for  such  reparation,  without  bringing  an  action  ;  and  in  case  the 
premises  should  be  repaired  by  the  12th  of  April  would  relinquish  all 
claim  in  respect  of  the  breach  of  covenant ;  with  an  averment,  that 
notwithstanding  defendant  was  ready  and  willing  to  perform  the  agree- 
ment, plaintiff  commenced  his  action  before  the  12th  of  April:  Held 
ill,  on  motion  in  arrest  of  judgment. 

GovBNANT  by  assignee  of  the  reversion  against  the  assignee  of 
a  term  in  a  messuage. 

Breach,  that  the  defendant  did  not,  nor  would,  after  the  said 
assignment,  and  during  the  continuance  of  the  said  demise,  and 
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whilst  he  continued  such  assignee,  at  his  own  costs  and  charges,  Baylky 
or  otherwise,  from  time  to  time,  and  at  all  times  during  the  Homan. 
said  term,  well  and  sufficiently  repair  the  said  messuage  or 
tenement  and  premises ;  and  did  not,  nor  would  at  the  end  and 
expiration  of  the  said  term,  peaceably  and  quietly  leave,  sur- 
render, and  yield  up  unto  the  plaintiff,  entitled  to  the  reversion 
and  inheritance  of  and  in  the  said  demised  premises,  the  said 
demised  premises,  and  all  improvements  therein  or  thereon,  so 
well  and  sufficiently  repaired;  but  during  the  continuance  of 
the  said  demise,  and  whilst  he  was  such  assignee,  to  wit,  on  the 
1st  of  January,  1835,  and  from  thence  for  a  long  space  of  time, 
to  wit,  from  thence  until  the  end  and  expiration  of  the  said 
term,  suffered  and  permitted  the  said  messuage  or  tenement  and 
premises,  to  be  and  continue,  and  the  same  were  for  and  during 
all  that  time,  ruinous,  prostrate,  fallen  down,  dilapidated,  and 
in  great  decay  for  want  of  well  and  sufficiently  repairing  the 
same :  and  the  defendant,  at  the  end  and  expiration  of  the  said 
term,  left,  surrendered,  and  yielded  up  the  said  premises  unto 
the  plaintiff,  and  divers  improvements  thereon  so  badly  and 
insufficiently  repaired. 

Plea,  That  after  the  covenant  for  repairing  and  leaving  in  [  »i<>  ] 
repair  had  been  broken  by  the  defendant,  and  after  the  expira- 
tion of  the  said  term  in  the  declaration  mentioned,  and  long 
before  the  commencement  of  this  suit,  to  wit,  on  the  25th  of 
December,  1835,  the  said  messuage  or  tenement  and  premises 
being  so  ruinous,  prostrate,  fallen  down,  dilapidated,  and  in 
decay,  as  in  the  declaration  in  that  behalf  was  alleged,  it  was 
agreed  by  and  between  the  plaintiff  and  the  defendant,  and 
the  plaintiff  also  then  promised  the  defendant,  that — in  con- 
sideration that  the  defendant,  at  the  request  of  the  plaintiff,  had 
become  and  then  was  the  occupier  of  the  said  messuage  or 
tenement  and  premises,  with  the  appurtenances,  and  held  the 
same  as  tenant  thereof  from  year  to  year,  at  and  under  a  certain 
yearly  rent,  therefore  payable  by  the  defendant  to  the  plaintiff, 
and  had  also,  at  the  like  request  of  the  plaintiff,  promised  the 
plaintiff  well  and  sufficiently  to  repair  and  amend  the  said 
messuage  or  tenement  and  premises,  in  the  manner  required 
by  the  said  indenture  in  the  declaration  mentioned,  on  or  before 
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Baylby  the  12th  of  April,  1886, — he  the  plaintiff  would  forbear  and  give 
ifojfAK.  time  to  the  defendant  until  the  said  12th  of  April,  1886,  for  the 
due  reparation  and  amendment  of  the  said  messuage  or  tene- 
ment and  premises,  in  the  manner  required  hy  the  said  indenture 
as  aforesaid,  without  in  the  mean  time  commencing  or  prose- 
cuting any  action  or  suit  against  the  defendant,  in  respect  of 
the  said  breaches  of  covenant  in  the  declaration  mentioned,  or 
any  part  thereof ;  and  that  in  case  the  said  messuage  or  tene- 
ment and  premises,  should  be  so  well  and  sufficiently  repaired 
and  amended  as  aforesaid,  on  the  said  12th  of  April,  1886,  he 
the  plaintiff  would  then  relinquish  and  forego  all  claim  and 
demand  whatsoever  of  him  the  plaintiff,  upon  or  against 
the  defendant  in  respect  of  the  said  breaches  of  covenant 
or  any  part  thereof:  and  although  from  the  time  of  the 
[  '917  ]  *making  the  said  agreement,  and  thenceforth  imtil  and  at  the 
time  of  the  commencement  of  this  suit,  the  defendant,  who, 
during  all  that  time,  remained  and  continued  tenant  of  the  said 
messuage  or  tenement  and  premises  to  the  plaintiff  as  aforesaid, 
was  always  ready  and  willing  to  perform  and  fulfil  the  said 
agreement  on  his  part,  and  well  and  sufficiently  to  repair  and 
amend  the  said  messuage  or  tenement  and  premises  in  the 
manner  required  by  the  said  indenture,  so  that  the  same  should 
be  so  well  and  sufficiently  repaired  and  amended  by  and  'on  the 
said  12th  of  April,  1886,  whereof  the  plaintiff  had  notice,  yet 
the  plaintiff,  not  regarding  his  said  agreement  and  promise, 
wrongfully  commenced  his  suit  in  that  behalf  against  the 
defendant  before  the  said  12th  of  April,  1886,  to  wit,  on  the 
6th  of  April,  1886 :  and  that,  the  defendant  was  ready  to  verify. 
After  a  verdict  for  the  defendant,  Stephen,  Serjt.,  in  Easter 
Term,  obtained  a  rule  nisi  to  enter  judgment  non  obstante 
veredicto,  on  the  ground  that  if  the  plea  were  a  plea  of  accord 
and  satisfaction,  it  was  ill  for  not  shewing  the  satisfaction 
executed  ;  if  it  disclosed  an  agreement  not  to  sue,  such  agi*ee- 
ment  would  at  most  furnish  ground  for  a  cross  action,  but,  not 
being  under  seal,  could  be  no  bar  to  an  action  of  covenant. 

Talfourd,  Serjt.  and  Gurney,  who  shewed  cause,  contended 
that  this  was  not  a  plea  of  accord,  but  of  the  substitution  of  a 
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new  contract,  by  which  the  pUintill'  had  agreed  to  suspend  the       Batlev 

remedy  for  the  recovery  of  his  claim ;  and  they  relied  on  Good  v.       homan. 

Cheesman  (i),  where  a  debtor  being  unable  to  meet  the  demands 

of  his  creditors,  they  signed  an  agreement  (which  was  assented 

to  by  the  debtor),  to  accept  payment  by  his  covenanting  to  pay 

two-thirds  of  his  annual  income  to  a  trustee  of  their  nomination : 

the  creditors  never  nominated  *a  trustee,  the  agreement  was  not       [  •sis  ] 

act«d  upon,  and  one  of  the  creditors  brought  an  action  against 

the  debtor  for  his  demand ;    but  the  debtor  appeared  to  have 

been  always  willing  to  perform  his  part  of  the  engagement ;  and 

it  was  held,  that  the  agreement,  though  not  properly  an  accord 

and  satisfaction,  was  still  a  good  defence  on  the  general  issue,  as 

it  constituted  a  valid  new  contract  between  the  creditors  and  the 

debtor,  capable  of  being  immediately  enforced,  the  consideration 

for  which  to  each  creditor  was  the  forbearance  of  the  rest,  and 

there  appeared  to  be  no  failure  of  performance  on  the  part  of  the 

debtor.     In  Comyn's  Digest,  Accord,  B.  4,  it  is  laid  down,  that 

an  accord  with  mutual  promises  to  perform,  is  good,  though  the 

thing  be  not  performed  at  the  time  of  action ;  for  the  party  has  a 

remedy  to  compel  the  performance:  Case  v.  Barber  (2):  and  in 

Alden  v.  Blague  (3),  that  the  accord  need  not  be  under  seal.     In 

Cart tc right  v.  Cooke  (4),  the  defendant  and  John  Cooke,  brothers, 

were  principal  and  surety  in  an  annuity  bond :  by  an  agreement 

afterwards  executed  between  them  and  a  third  brother,  for  the 

settlement  of  their  affairs,  and  the  determination  of  their  mutual 

claims,  an  apportionment  of  property  and  of  debts  was  made 

among  the  three,  and  the  annuity  bond  was  declared  to  be  John 

Cooke's  (the  surety's)  debt :    it  was  held,  that  that  agreement 

(whether  subsequently  acted  upon  or  not)  was  a  binding  accord 

between  the  defendant  and  John  Cooke,  and  that  John  Cooke's 

administrator  having  been  obliged  to  pay  arrears  of  the  annuity, 

could  not  recover  them  from  the  defendant.     Stracy  v.  The  Bank 

of  England  (5)  also  decided  that  by  agreement  a  party  may  suspend 

his  right  to  sue,  and  that  such  suspension  may  be  insisted  on 

till  the  condition  on  which  it  is  to  determine  has  been  fulfilled. 

(1)  36  R.  R.  574  (2  B.  &  Ad.  328).  (4)  37  R.  R.  534  (3  B.  &  Ad.  701). 

(2)  Sir  T.  Jones,  158.  (5)  6  Ring.  754. 

(3)  Cro.  Jac.  99. 
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BAYT.EY  Siepheu,  in  support  of  the  rule: 

HoMAN.  The  agreement  here,  not  being  under  seal,  is  no  bar  to  an  action 

^  ^  on  the  defendant's  covenant.  And  the  defendant  l>eing  already 
.  bound  by  his  covenant  to  repair  generally,  his  undertaking  to 
repair  by  a  certain  day  is  no  consideration  for  the  plaintiff's 
agreement  to  relinquish  his  action  of  covenant.  In  Adams  v. 
TaplUiii  (1),  in  covenant,  on  a  breach  that  the  house  was  not  in 
repair,  a  plea,  that  the  plaintiff  agreed  that  the  defendant  should 
employ  a  person  four  days  in  and  about  repairing  the  house,  in 
satisfaction,  was  held  bad  ;  for  the  defendant  was  obliged  to  do 
the  repairs  by  the  original  covenant. 

And  though  accord  need  not  be  under  seal  because  it  is 
presumed  to  be  followed  up  by  satisfaction,  yet  it  is  unavailing, 
unless  the  satisfaction  be  complete.  A  tender  of  satisfaction  will 
not  suffice:  1  Roll.  Abr.  129,  Dyer,  356,  Peijtoe's  case  (2),  Rayne 
v.  Orton  (3),  Allen  v.  Harris  (4),  Lynn  v.  Bruce  (5),  James  v. 
David  (6).  Good  v.  Cheesman  proceeded  on  the  ground  that  it 
would  be  a  fraud  on  the  other  creditors  to  depart  from  the  agree- 
ment: and  the  only  exceptions  to  the  established  rule  as  to 
accord  and  satisfaction,  are  the  cases  where,  by  the  agreement,  a 
fund  is  provided  for  creditors,  and  a  cause  of  action  is  given  at 

the  time  of  the  plea. 

Cwr.  adv.  vult, 

TiNDAL,  Ch.  J. : 

The  motion  which  has  been  made  by  the  plaintiff  for  judgment 
non  obstante  veredicto,  raises  the  question  whether  the  plea  is  a 
legal  bar  to  the  action.  The  plea  alleges,  that  after  the  covenant 
for  repairing  and  leaving  in  repair  had  been  broken  by  the 
defendant,  and  damages  for  such  breach  had  been  incurred, 
[  '920  ]  an  agreement  was  entered  into  between  the  *defendant  and  the 
plaintiff,  that — in  consideration  that  the  defendant  at  the  request 
of  the  plaintiff  had  become  tenant  of  the  premises  from  year  to 
year  under  a  certain  rent,  and  had  also,  at  the  like  request  of  the 
plaintiff,  promised  the  plaintiff  to  repair  the  demised  premises 
before   the   12th  of  April   then   next,  he,  the   plaintiff,  would 

(1)  4  Mod.  88.  (4)  1  Ld.  Bay.  122. 

(2)  9  Co.  Rep.  79  b.  (5)  3  R.  R.  381  (2  II.  Bl.  317). 

(3)  Cro.  Eliz.  305.  (6)  o  T.  R.  141. 
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for])ear  aii<l  f^ive  time  to  the  defendant,  until  the  said  12th  of  Bayley 
April,  for  the  reparation,  without  bringing  an  action  in  the  homan. 
meantime;  and  that  in  case  the  premises  should  be  well  and 
sufficiently  repaired  on  the  said  12th  of  April,  then,  that  he,  the 
plaintiff,  would  relinquish  all  claim  and  demand  in  respect  of  the 
said  breaches  of  covenant.  If  the  defendant  had  been  able  to 
aver  in  the  plea  that  the  premises  had  been  well  and  suflSciently 
repaired  before  the  12th  of  April,  and  the  action  had  not  been 
commenced  until  after  that  day,  there  would  have  been  no  doubt 
but  that  the  plea  would  have  been  good  as  a  plea  of  accord 
executed  and  satisfaction.  But  the  plea,  as  it  stands,  stating  it 
the  most  favourably  for  the  defendant,  is  the  plea  of  an  accord 
which  is  executory  only,  and  not  executed. 

It  appears  by  a  long  train  of  authorities,  commencing  with 
that  in  Dyer,  356,  that  a  plea  of  accord,  to  be  a  good  plea, 
must  shew  an  accord  which  is  not  executory  at  a  future  day,  but 
which  ought  to  be  executed,  and  has  been  executed,  before  the 
action  brought.  The  same  law  is  laid  down  in  Roll.  Abr.  129, 
"accord"  pi.  11,  12,  13.  Again,  in  Pei/toe's  case,  9  Rep.  79, 
where  it  is  broadly  stated  by  the  Court  that  in  an  accord,  if  the 
thing  is  to  be  performed  at  a  day  to  come,  an  averment  of  tender 
and  refusal  is  not  sufficient,  without  actual  satisfaction  and 
acceptance.  In  Allen  v.  Harris  (i)  the  Court  say,  **  the  books 
are  so  numerous  that  an  accord  ought  to  be  executed,  that  it  is 
now  impossible  to  *overthrow  all  the  books,  but  if  it  had  been  a  [  *92i  ] 
new  point,  it  might  have  been  worthy  of  consideration."  In  the 
next  case  in  order  of  time,  Ltpm  v.  Bruce  (2),  the  same  principle 
is  upheld  by  Eyre,  Ch.  J.  and  the  Court  of  Common  Fleas ;  and 
in  James  v.  David  (3),  by  Lord  Kenyon  and  the  Court  of  King's 
Bench.  And  we  think  this  current  of  authority  is  too  strong 
to  be  met  by  the  doubts  expressed  by  the  Court  in  Case  v. 
Barber  (4),  **  that  though  in  former  times  the  pleading  upon 
accord  without  execution  in  the  whole,  is  not  good  according 
to  Peytoe/s  case,  yet  now,  the  law  being  taken  that  mutual 
actions  lye  on  such  agreements,  such  plea  shall  be  allowed;" 

(1)  1  lid.  Ray.  122.  (4)  Sir  T.  Jones,  158  ;  Sir  T.  Ray. 

(2)  3  R.  R.  381  (2  H.  Bl.  317).  452. 

(3)  5  T.  R.  141. 
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Bayley  independently  of  the  circumstance  that  the  plea  of  accord  in  that 
HoMAN.  case  was  not  held  to  be  good  for  want  of  consideration  for  the 
defendant's  promise.  But  as  to  the  case  of  Good  v.  Cheesman  (i), 
in  which  evidence  of  an  accord,  though  not  executed,  was  held  to 
be  a  good  answer  to  the  action,  it  may  be  considered  as  standing 
upon  its  own  peculiar  ground;  the  agreement  in  that  case 
amounting  to  a  valid  new  contract  between  the  other  creditors 
and  the  debtor,  capable  of  being  immediately  enforced :  we  think, 
therefore,  if  this  plea  amounted  to  a  plea  of  an  accord  executory 
made  upon  mutual  promises,  it  must,  upon  the  authorities  above 
referred  to,  be  held  to  be  bad. 

But  the  plea  appears  to  be  open  to  another  objection,  namely, 
that  there  is  no  good  consideration  laid  either  for  the  defendant's 
promise  to  the  plaintiif  to  repair  the  premises  before  the  12th  of 
April,  or  for  the  plaintiff's  promise  to  the  defendant  to  forbear  to 
sue  until  that  day.  The  defendant  was  liable  to  damages  under 
the  covenant,  immediately,  for  not  repairing ;  and  therefore  the 
[  '922  ]  promise  by  him  to  repair  before  the  12th  *of  April,  can  be  no 
consideration  for  the  plaintiff's  promise  to  forbear.  And  the 
defendant's  promise  to  repair  by  the  12th  of  April,  is  not  made 
until  after  the  new  tenancy  is  actually  contracted,  and  therefore 
such  tenancy  is  no  consideration  for  his  subsequent  promise. 

Upon  this  ground  therefore,  independently  of  the  former,  we 
think  the  plea  bad ;  for  no  action  could  be  supported  either 
against  the  plaintiff  or  the  defendant,  upon  the  substituted 
contract  stated  by  way  of  accord. 

Judgment  for  plaintiff,  nan  obstante  veredicto, 
(1)  36  E.  R.  574  (2  B.  &  Ad.  328). 
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STOWELL  V.  ROBINSON.  is^t. 

(3  Bing.  N.  C.  928—938 ;  S.  C.  5  Scott,  196 ;  3  Hodges,  197  ;  6  L.  J.  (N.  S.)  

C.  P.  326;   IJur.  8.)  [928] 

1 .  The  day  for  the  completion  of  the  purchase  of  an  interest  in  land 
inserted  in  a  written  contract,  cannot  be  waived  by  oral  agi'eement,  and 
another  day  be  substituted  in  its  place  (1\ 

2.  The  failui'e  to  procure  from  the  superior  lessor,  a  licence  to  assign, 
or  to  register  previous  assignments  before  the  agreement  for  sale  is 
not  a  breach  of  the  agreement,  %,e.  does  not  prove  that  the  vendor  had 
not  then  a  title. 

The  first  count  of  the  declaration  stated  that  the  defen- 
dant was  possessed  of  a  public  house  in  Middlesex,  called  the 
"  Newcastle  upon  Tyne,"  for  the  residue  of  a  term ;  that,  by  an 
agreement  between  the  plaintiff  and  the  defendant,  the  defendant 
agreed  to  sell  the  lease  of  the  said  public  house  to  the  plaintiff, 
and  to  deliver  possession  by  the  8rd  of  May;  that  upon  the 
making  the  agreement,  the  plaintiff  paid  a  deposit  of  50/. ;  and 
the  defendant  undertook  that  he  then  had  lawful  right  and  title 
to  assign  over  the  said  lease  to  the  plaintiff.  The  declaration 
then  stated  that  the  defendant  had  not  lawful  right  and  title,  at 
the  time  of  making  the  agreement,  to  assign  over  the  lease  to  the 
plaintiff,  whereby  he  was  prevented  from  performing  the  agree- 
ment on  his  part.  There  was  also  a  count  for  money  paid, 
money  liad  and  received,  interest,  and  on  an  account  stated. 

The  defendant  pleaded,  first,  mm  aHsumpftit.  Secondly,  to  the 
first  count,  that  defendant  had  lawful  right  and  title  to  sell  and 
assign  over  the  lease  as  in  the  agreement  mentioned.  Thirdly, 
to  the  first  count,  that  neither  plamtiff  nor  defendant  were  ready 
by  the  day  in  the  agreement  mentioned  for  completing  the 
purchase ;  that  they  thereupon  agreed  to  postpone  the  perform- 
ance of  it  for  a  reasonable  time,  and  that  the  plaintiff  should 
accept  an  assignment  of  the  lease,  if  the  defendant  made  out  *a  [  *929  ] 
title  within  such  reasonable  time ;  that  within  such  reasonable 
time  the  defendant  made  it  appear  to  the  plaintiff  that  he  had 
such  title ;  but  the  plaintiff  refused  to  perform  the  agreement, 

(1)  Applied  to  a  written  contract  case  according  to  the  rulesj  of  equity, 

for  sale  of  goods  for  value  exceeding  see  Howe  v.  Smith  (1884)  27  Ch.  Div. 

10/.,   in  Hickitmu    v.   JIayues  (1875)  89,   103,    53  L.  J.  Ch.    1055,    1062, 

L.  K.  10  C.  P.  598,  44  L.  J.  C.  P.  per  Fky,  L.  J.— E.  C. 
358.     As  to  the  application  of  the 
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Stowell  and  prevented  its  completion ;  and  that  the  promise  mentioned 
Robinson.  ^^  ^^^  declaration  was  oral  only.  Fourthly,  to  the  first  count, 
that  the  lease  to  be  sold  was  an  indenture  of  lease  between 
Sir  Richard  Sutton  and  one  Preston  for  thirty-one  years,  which 
lease  had  been,  by  various  mesne  assignments,  conveyed  to  the 
defendant :  that  this  lease  contained  a  covenant  on  the  part  of 
Preston,  not  to  assign  without  the  consent  in  writing  of  Sir 
R.  Sutton :  that  Sir  R.  Sutton  gave  his  consent  in  writinpr  to  the 
assignment  by  Preston  to  the  defendant :  the  plea  then  stated, 
that  before  and  at  the  time  of  the  agreement  in  the  first  count 
mentioned,  the  defendant  had  full  title  to  assign,  except  that  he 
had  not  procured  Sir  R.  Sutton's  licence  so  to  do,  of  which  the 
plaintiff  had  notice  before  the  3rd  of  May  mentioned  in  the 
agreement ;  that  the  defendant  could  have  procured  a  licence 
from  Sir  R.  Sutton,  but  that  the  plaintiff  undertook  to  procure 
the  licence  himself,  and  discharged  the  defendant  from  doing 
so,  unless  the  plaintiff  gave  him  notice  of  his  application  to 
Sir  R.  Sutton  being  unsuccessful ;  that  by  reason  of  this,  the 
defendant  forbore  to  apply  to  Sir  R.  Sutton  until  the  day 
mentioned  in  the  agreement  had  passed,  and  that  in  the  mean 
time  he  received  no  notice  from  the  plaintiff  of  his  inability  to 
procure  the  licence :  that  the  plaintiff  did  not  use  due  diligence 
in  procuring  the  licence  from  Sir  R.  Sutton ;  and  after  he  had 
given  such  notice,  discharged  the  defendant  from  procuring  it, 
which  he  otherwise  could  and  would  have  done ;  whereupon  the 
plaintiff  of  his  own  wrong  procured  the  breach  of  the  promise  in 
the  first  count  mentioned.  Fifthly,  to  the  first  count,  as  far  as 
it  related  to  the  50Z.  deposit,  a  waiver  by  the  plaintiff,  of  the 
[  ♦980  ]  time  for  completing  the  agreement,  and  *that  he  prevented 
the  completion  of  the  agreement  by  refusing  to  perform  his 
part  of  it. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas ;  and  to 
the  third,  fourth,  and  fifth,  replied  de  injuria. 

At  the  trial,  it  appeared  that  the  plaintiff  had  paid  50/.  as 
a  deposit,  upon  entering  into  the  agreement  set  forth  in  the 
declaration,  which  agreement  was  in  writing,  and  bore  date 
the  19th  of  April,  1B86.  The  defendant  thereby  agreed  that  he, 
and  all  (if  any  other)  necessary  parties  would  assign  and  set 
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over  the  lease  of  the  premises,  together  with  the  possession  Stowell 
and  good-will  of  the  same,  and  would  give  the  plaintiff  quiet  Robinson. 
possession  of  them  on  or  before  the  3rd  of  May,  1836. 

The  defendant  had  no  power  to  assign  the  lease  without  the 
consent  of  the  lessor  :  at  the  time  of  making  the  agreement,  the 
defendant  had  not  obtained  any  such  consent :  and  assignments 
prior  to  the  assignment  to  the  defendant,  and  also  that  to  the 
defendant,  had  not  been  registered. 

It  further  appeared  that  neither  of  the  parties  were  ready  to 
carry  the  contract  into  effect  on  the  8rd  of  May :  objections  had 
been  taken  to  the  title,  which  were  then  in  a  course  of  being 
removed ;  the  brokers  had  not  completed  their  valuation ;  and 
on  the  3rd,  4th,  and  5th  of  May  the  agent  of  the  plaintiff  was 
himself  endeavouring  to  procure  the  proper  consent  from  the 
ground  landlord  for  the  assignment  of  the  lease ;  but  on  the  6th, 
being  informed  by  the  ground  landlord's  agent  that  a  bond, 
which  the  plaintiff  objected  to  give,  would  certainly  be  insisted 
on,  he  wrote  to  the  defendant  to  say  that  he  considered  the 
contract  at  an  end,  and  demanded  the  return  of  the  deposit, 
which  being  withheld,  this  action  was  commenced. 

Within  a  few  days  after  the  receipt  of  that  letter  the  plaintiff's 
objections  would  have  been  removed. 

For  the  defendant  it  was  contended  that  the  omission  to  be  [  931  ] 
furnished  with  a  licence  from  the  ground  landlord  at  the  time  of 
the  agreement  was  no  breach  of  the  agreement ;  and  that  the  day 
appointed  for  delivering?  possession  was  not  of  the  essence  of  the 
contract :  but  that  if  there  had  been  a  breach  of  the  agreement 
in  either  respect,  the  plaintiff  had  waived  it  by  endeavouring 
himself  to  procure  the  licence  after  the  8rd  of  May. 

A  verdict  having  been  found  for  the  defendant, 

Erie  obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff 
on  the  count  for  money  had  and  received,  or  for  a  new  trial,  on 
the  ground  that,  as  the  defendant  could  not  convey  without  a 
licence,  he  ought  to  have  obtained  it  before  executing  the 
agreement,  as  well  as  to  have  perfected  his  title,  by  registering 
all  the  assignments  of  the  premises :  that  the  day  for  delivering 
possession,  was  of  the  essence  of  the  contract,  as  the  plaintiff 


864  1837.     C.  P.     3  BING.  N.  C.  931—935.  [r.b. 

Stowell  would  be  obliged  to  have  his  money  ready  for  payment,  and 
RoBiNso>\  woald  lose  all  return  for  it  as  long  as  he  was  kept  out  of 
possession :  that  his  endeavouring,  in  ease  of  the  defendant, 
himself  to  procure  the  licence,  was  no  waiver  of  either  objection ; 
and  that  without  infringing  the  Statute  of  Frauds,  a  different  day 
could  not  be  substituted  by  oral  agreement  for  the  day  in  the 
written  agreement :  Goes  v.  Lord  Xugent  (i). 

[After  argument  the  Court  took  time  for  consideration.] 

[  934  ]         TiNDAL,  Ch.  J. : 

The  plaintiff  declared  in  his  first  count  upon  a  special 
agreement  for  the  sale  by  the  defendant  to  the  plaintiff  of 
the  good-will  of  a  public  house,  assigning  as  a  breach  of  the 
agreement  that  the  defendant,  at  the  time  of  the  agreement,  had 
no  lawful  title  to  assign  his  lease;  and  he  declared  in  his  second 
[  •936  J  and  last  counts  respectively  for  money  had  and  received  *to  his 
use,  and  upon  an  account  stated  between  him  and  the  defendant. 
The  jury  found  a  verdict  for  the  defendant;  and  a  rule  was 
obtained  by  the  plaintiff,  calling  on  the  defendant  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  a  verdict  be  entered 
for  the  plaintiff  on  the  count  for  money  had  and  received,  or  why 
there  should  not  be  a  new  trial. 

With  respect  to  the  first  count,  if  the  matter  had  rested  on 
that  count  alone,  we  should  not  have  thought  it  a  case  in  which 
the  verdict  ought  to  be  disturbed ;  for  we  think  the  breach 
which  has  been  assigned  in  that  count,  and  which  has  been 
traversed  by  one  of  the  pleas,  was  not  proved  by  the  evidence 
given  at  the  trial  of  the  cause.  The  breach  assigned  is,  that 
the  defendant,  at  the  time  of  making  his  agreement,  had  not 
lawful  right  or  title  to  sell  or  assign  over  the  lease  to  the 
plaintiff.  But  there  was  no  proof  of  any  invalidity  or  defect  in 
the  defendant's  right  or  title  to  convey  at  the  time  of  the 
agreement ;  the  only  objection  taken,  was,  that  he  had  not,  at 
that  time,  procured  a  licence  from  the  landlord  to  assign  the 
leasj  to  the  defendant,  and  that  the  assignments  prior  to  that 
to  himself,  and  also  his  own  assignment,  had    not   been  then 

(1)  39  K.  B.  392  (o  B.  &  Ad.  oH). 
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registered.  But  neither  of  these  objections  go  to  impeach  the  stowell 
validity  of  the  defendant's  title  at  the  time  of  the  agreement ;  Robinson. 
for  the  licence  to  assign  cannot  of  necessity  be  obtained  before 
the  agreement  is  made  with  the  intended  purchaser,  until  which 
time  the  name  of  the  intended  assignee  is  not  known ;  and  as  to 
the  want  of  registration  of  some  of  the  previous  assignments, 
and  also  of  that  made  to  the  defendant  himself,  as  there  was  no 
other  subsequent  purchaser  who  had  registered  the  assignment 
to  himself,  the  objection  was  capable  of  being  cured  at  any  time 
before  the  completion  of  the  purchase ;  and  we  think  the  terms 
of  the  agreement  pointed  only  at  incurable  defects  in  the  title, 
and  not  to  such  imperfections  *as  are  capable  of  beini^  removed,  [  *^8S  1 
and  usually  are  removed  after  the  agreement  is  made,  and 
whilst  the  title  is  under  investigation.  The  right  of  the  plaintiff, 
therefore,  to  recover  a  verdict,  will  turn  upon  the  count  for 
money  had  and  received  ;  under  which  count  the  plaintiff 
contends  he  had  a  right  to  recover  the  sum  of  501.,  which 
was  advanced  by  him  as  a  deposit  on  signing  the  agreement, 
upon  the  ground  that  the  defendant  had  not  completed  the 
conveyance,  and  given  the  possession  of  the  premises  to  the 
plaintiff,  on  or  before  the  8rd  of  May,  according  to  the  stipula- 
tions of  the  agreement.  The  defendant,  on  the  other  hand, 
contends,  that  the  day  specified  in  the  agreement  was  not  an 
essential  and  material  part  of  the  contract ;  and  that  both  the 
plaintiff  and  defendant  in  the  completion  of  the  contract  acted 
upon  the  footing  that  the  precise  day  was  not  material,  and  by 
their  course  of  dealing,  after  that  day  with  each  other  must 
be  taken  to  have  substituted  a  performance  within  a  reasonable 
time  after  the  8rd  of  May,  in  the  place  of  a  performance  on  that 
precise  day ;  and  the  jury  were  of  that  opinion  upon  the  point 
being  left  for  their  determination :  and  the  question  which  was 
reserved  for  our  consideration,  and  which  has  been  argued 
before  us,  is,  whether  such  a  finding  is  consistent  with  the 
rules  of  law. 

It  may  be  taken  in  this  case  to  have  been  proved  at  the  trial, 
that  the  parties  were  neither  of  them  ready  to  carry  the  contract 
into  effect  on  the  8rd  of  May,  not  only  on  account  of  the 
objections  that  were  taken  to  the  title,  and  which  were  then 
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stowbll     in  a  course  of   being  removed,  but  also  because  at  that  time 

Robinson,     the  brokers   had   not   completed  their  valuation ;    and  it  maj' 

further  be  taken,  that  both  upon  the  Brd,  4th,  and  5th  of  May, 

the  agent  of  the  plaintiflf,  the  buyer  (who  appeared  to  have  taken 

that  part  of  the  business  upon  himself),  was  endeavouring  to 

[  ^^37  ]  procure  the  proper  licence  from  the  ground  landlord  *for  the 
assignment  of  the  lease ;  but  that  on  the  6th,  being  informed  by 
the  landlord's  agent,  that  a  bond  which  had  been  objected  to 
would  be  required  to  be  given  by  the  purchaser,  he  writes  to 
the  defendant  on  the  same  day,  that  he  considers  the  contract 
at  an  end,  and  demands  the  return  of  the  deposit.  Within  a 
few  days  after  this  letter,  and  within,  what  appears  to  us  to  be,  a 
reasonable  time  for  that  purpose,  the  objections  would  have  been 
removed.  So  that  the  question  as  was  before  stated,  is  this,  can 
the  day  for  the  completion  of  the  purchase  of  an  interest  in 
land,  inserted  in  a  written  contract,  be  waived  by  a  parol  agree- 
ment, and  another  day  be  substituted  in  its  place,  so  as  to  bind 
the  parties  ?     And  we  are  of  opinion  that  it  cannot. 

This  is  an  agreement  for  the  sale  of  land,  upon  which,  by 
the  Statute  of  Frauds,  section  4,  no  action  can  be  brought 
**  unless  it  is  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  his  agent  thereunto  lawfully  authorised."  Now  we 
cannot  get  over  the  difiSculty  which  has  been  pressed  upon  us, 
that  to  allow  the  substitution  of  a  new  stipulation  as  to  the  time 
of  completing  the  contract  by  reason  of  a  subsequent  parol 
agreement  between  the  parties  to  that  effect,  in  lieu  of  a  stipula- 
tion as  to  time  contained  in  the  written  agreement  signed  by  the 
parties,  is  virtually  and  substantially  to  allow  an  action  to  be 
brought  on  an  agreement  relating  to  the  sale  of  land  partly  in 
writing  signed  by  the  parties,  and  partly  not  in  writing,  but  by 
parol  only,  and  amounts  to  a  contravention  of  the  Statute  of 
Frauds.  Such  was  the  opinion  expressed  by  Lord  Chancellor 
Hardwickb  in  Partricke  v.  Powlett  (i) :  of  Sir  W.  Grant,  Master 
of    the    Bolls,    in    Price   v.    Dyer  (2).       And    we    think    the 

[•988]      reasoning  upon  which  the  judgment  of  the  Court  of   *King's 
Bench    proceeds    in   Gosa    v.   Lord   Nugent  (3),   goes    directly 

(1)  2  Atk.  383.  (3)  39  R.  E.  392  (5  B.  «:  Ad.  58). 

(2)  11  E.  E.  102(17  Ves.  356). 
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to    the    point,   that    the    evidence    now    under    discussion    is      Stowbll 
inadmissible.  Robinson. 

Upon  the  ground,  therefore,  that  the  verdict  of  the  jury  in 
favour  of  the  defendant  is  founded  on  that  evidence,  we  think 
there  must  be  a  new  trial ;  to  which  however  it  will  be  useless  to 
have  recourse,  unless  the  defendant  can  remove  the  difficulty  by 
producing  evidence  in  writing  as  to  the  enlargement  of  the  time, 
or  unless  for  the  purpose  of  putting  this  question  upon  the  record. 

Rule  ahsolute. 


CAPPER  AND  Others  v.  FORSTER(l).  ^^^ 

(3  Bing.  N.  C.  938—950 ;  S.  C.  5  Scott,  129  ;  3  Hodges,  177  ;  6  L.  J.  (N.  S.)       June  12. 

C.  P.  332;  iJur.  ^1.)  

[  938  1 
Where  a  ship  is  chartered  to  bring  home  a  cargo  of  enumerated  articles 

at  rates  of  freight  specified  for  each,  which  articles  are  not  provided  by 
the  charterer,  the  freight  must  be  paid  upon  average  quantities  of  all  the 
articles,  whether  the  ship  return  empty  or  laden  with  a  cargo  of  articles 
different  from  those  enumerated. 

The  declaration  stated,  that  on  the  30th  of  December,  1884, 
by  a  certain  memorandum  for  charter  then  made  between  the 
plaintiffs  therein  described  as  owners  of  the  ship  Flora,  of  the 
measurement  of  150  tons  or  thereabouts,  then  lying  in  the  river 
Thames,  of  the  one  part,  and  the  defendant  of  the  other  part,  it 
was  mutually  agreed  between  the  plaintiffs  and  the  defendant, 
that  the  said  ship  should,  with  all  convenient  speed,  receive 
and  take  on  board  whatever  lawful  goods  and  merchandise  the 
charterer  might  cause  to  be  sent  alongside,  and  therewith  proceed 
to  Bio  Nunez  and  discharge  the  same  at  the  factory  of  the 
charterer's  agent ;  and  having  so.  discharged  her  outward  cargo, 
should  reload  a  full  and  complete  cargo  of  lawful  merchan- 
dize, which  the  said  merchant  bound  himself  to  ship,  not 
exceeding  what  she  could  reasonably  stow  and  carry  over  *and  [  *939  ] 
above  her  tackle,  apparel,  provisions,  and  furniture ;  and  being 
so  loaded,  should  therewith  proceed  to  London  and  discharge  at 
one  of  the  regular  docks,  at  the  option  of  the  charterer,  or  so  near 

(2)  Distinguished  in  Southampton      56  (affirmed  Ex.  Ch.  1870,  L.  R.  6 
Steam  ColUfry  Co,  v.   Clarke  (1868)      Ex.  53,  40  L.  J.  Ex.  8).— R,  (\ 
L.  R.  4  Ex.  73,  79,  38  L.  J.  Ex.  54, 
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Capper  unto  as  she  might  safely  get,  and  deliver  the  same  on  being  paid 
FoRSTBB.  freight  as  follows,  in  full  for  the  above  voyage ;  viz.,  for  gum, 
bees'  wax,  ivory,  and  palm  oil,  4L  per  ton,  at  20  cwt.  nett  at  the 
King's  beam  ;  hides,  at  72.  per  ton  of  20  cwt.  nett  at  the  King's 
beam  ;  paddy  or  rice,  SL  per  ton  nett  weight ;  bullion  one  per 
cent. ;  all  or  either  at  the  option  of  the  charterer ;  in  full  and  in 
lieu  of  all  port  charges  and  pilotage  as  customary ;  (the  act  of 
God,  the  King's  enemies,  fire,  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation  of  what  nature 
and  kind  soever  during  the  said  voyage  always  excepted ;)  one 
half  of  the  freight  to  be  paid  in  cash  on  unloading  and  right 
delivery  of  the  cargo,  and  the  remainder  by  an  approved  bill 
at  three  months  then  following;  thirty-five  running  days* to 
be  allowed  to  the  said  merchant  (if  the  ship  were  not  sooner 
dispatched),  for  loading  at  the  places  of  loading  on  the  coast 
of  Africa,  and  ten  days  on  demurrage  over  and  above  the  said 
lay  days,  at  41.  per  day :  should  the  quantity  of  paddy  exceed 
80  tons,  20«.  per  ton  extra  freight  was  to  be  paid  on  the  surplus; 
and  the  quantity  of  hides  was  not  to  exceed  50  tons.  The 
charterer  was  to  have  the  liberty  of  shipping  whatever  goods 
he  might  send  outwards,  free  of  freight,  but  paying  the  difference 
of  the  ship's  expenses  in  taking  in  cargo  and  going  in  ballast : 
and  the  vessel  was  to  call  at  St.  Mary's  on  her  homeward  voyage 
for  clearance  for  England,  the  charterer  paying  her  port  charges 
and  her  pilotage  in  and  out  of  the  river  Gambia  ;  should  paddy 
or  rice  be  shipped,  the  charterer  was  to  find  dunnage;  and  should 
the  vessel  not  be  full  at  Rio  Nunez,  the  charterer  was  to  have 

[  '940  ]  the  liberty  of  filling  her  up  at  St.  Mary's.  *The  vessel  was 
to  be  dispatched  from  London  ten  days  after  entering  out  at 
the  custom-house ;  and  the  penalty  for  non-performance  of  the 
agreement  was  700Z. 

The  breach  assigned  was  that  the  defendant  did  not,  within 
the  said  lay  days  in  the  memorandum  of  charter  mentioned,  or 
at  any  other  time  before  or  since,  load  such  full  and  complete 
cargo  at  Rio  Nunez  aforesaid,  but  on  the  contrary  thereof  loaded 
at  Rio  Nunez  a  small  part  only  of  a  full  and  complete  cargo,  to 
wit,  one  seventh  part  only  of  such  full  and  complete  cargo  as  the 
said  ship  or  vessel  could  liave  reasonably  stowed  and  carried  over 
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and  above  the  tackle,  apparel,  provisions,  and  furniture ;  and  Capper 
then  wholly  refused  to  load  at  Bio  Nunez  any  further  or  greater  forstkb. 
cargo  therein :  That  after  the  defendant  had  loaded  on  board  the 
said  ship  or  vessel  at  Bio  Nunez  such  carpio  as  aforesaid,  to  wit, 
on  the  14th  of  March,  1835,  the  plaintiflFs  sailed  and  proceeded 
with  the  said  ship  or  vessel,  by  the  order  and  direction  of  the 
defendant,  to  St.  Mary's,  in  the  said  memorandum  of  charter 
mentioned ;  and  afterwards,  to  wit,  on,  &c.,  arrived  with  the  said 
ship  or  vessel  at  St.  Mary's  aforesaid,  and  were  there  ready  and 
willing  to  suflfer  and  allow  the  defendant  to  fill  up  and  complete 
a  full  and  complete  cargo  for  the  said  ship  of  all  such  lawful 
merchandise  as  in  the  memorandum  of  charter  was  mentioned, 
according  to  the  terms  of  the  said  memorandum,  and  then 
requested  him  so  to  do ;  nevertheless  the  defendant  further 
disregarding  his  said  promise,  did  not,  nor  would,  when  he  was 
so  requested  as  aforesaid,  or  within  the  said  lay  days  in  the 
memorandum  of  charter  mentioned,  or  at  any  other  time  before 
or  since,  fill  up  at  St.  Mary's  such  full  and  complete  cargo  of 
lawful  merchandise,  but  then  and  at  all  times  wholly  neglected 
and  refused  so  to  do;  and  then  filled  up  a  small  part  only  of  the 
said  ship  or  vessel  with  such  lawful  merchandise  as  she  could 
reasonably  have  stowed  and  carried  *over  and  above  her  tackle,  [  'gii  ] 
apparel,  provisions,  and  furniture;  and  then  wrongfully  and 
improperly  filled  up  the  said  ship  or  vessel  at  St.  Mary's  afore- 
said with  a  certain  large  quantity  of  merchandise,  other  than 
according  to  the  true  intent  and  meaning  of  the  said  memorandum 
of  charter,  to  wit,  with  timber  and  wood:  by  means  of  which 
several  premises  the  plaintiffs  not  only  lost  and  were  deprived  of 
a  large  sum  of  money,  to  wit,  the  sum  of  600i.,  which  they 
might  and  would  have  made  by  having  such  full  and  complete 
cargo  of  lawful  merchandise  loaded  on  board  the  said  ship  or 
vessel  at  Bio  Nunez  and  St.  Mary's  aforesaid,  according  to  the 
terms  of  the  said  memorandum  of  charter,  but  also,  by  means 
of  the  loading  on  board  the  said  ship  or  vessel  at  St.  Mary's 
aforesaid  such  cargo  of  timber  and  wood,  the  said  ship  or  vessel 
was  then  greatly  broken,  damaged,  injured,  and  shattered,  and 
rendered  of  less  value  to  the  plaintiflFs  than  she  otherwise  would 
have  been.    And  the  plaintiffs  further  said,  that  after  the  making 
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cappbr  of  the  memorandum,  to  wit»  on,  &c.,  a  large  sum  of  money,  to 
F0R8TBB.  wit,  the  sum  of  1,000L,  became  and  was  due  and  payable  from 
the  defendant  to  the  plaintiffs  for  and  in  respect  of  the  freight  of 
goods,  wares,  and  merchandises,  shipped  and  loaded  on  board  of 
the  said  ship  or  vessel  according  to  the  true  intent  and  meaning 
of  the  said  memorandum,  and  carried  and  conveyed  therein  in 
the  said  voyage  in  the  said  memorandum  mentioned ;  of  which 
said  premises  the  defendant  then  had  notice,  and  was  requested 
by  the  plaintiffs  to  pay  them  the  same ;  yet  the  defendant  did 
not  pay  to  the  plaintiffs  the  said  last-mentioned  sum. 

There  was  a  count  for  freight  payable  for  the  conveyance  of 
goods  ;  and  a  count  on  an  account  stated. 

To  the  two  last  counts  the  defendant  pleaded  non  assumpsit^ 
on  which  issue  was  joined. 

And  as  to  so  much  of  the  breach  of  the  said  promise,  in  the 
[  ^942  ]  first  count  of  the  declaration  mentioned,  as  related  *to  the 
defendant  not  loading  a  full  and  complete  cargo  at  Bio  Nunez, 
the  defendant  pleaded  that  he  could  not  load  such  full  and 
complete  cargo  at  Bio  Nunez  as  was  mentioned  in  the  said 
memorandum  of  charter  ;  and  of  that,  he  put  himself  upon  the 
country,  &c.  Then,  as  to  so  much  of  the  breach  of  the  said 
promise,  in  the  said  first  count  mentioned,  as  related  to  the 
defendant  not  filling  up  at  Bt.  Mary's  a  full  and  complete  cargo 
of  lawful  merchandise  as  aforesaid,  the  defendant  pleaded  that 
he  did,  within  the  said  lay  days  in  the  memorandum  of  charter 
mentioned,  fill  up  at  St.  Mary's,  in  the  memorandum  of  charter 
and  declaration  mentioned,  a  full  and  complete  cargo  of  lawful 
merchandise,  not  exceeding  what  the  said  ship  or  vessel  could 
reasonably  stow  and  carry  over  and  above  her  tackle,  apparel, 
provisions,  and  furniture,  according  to  the  true  intent  and 
meaning  of  the  said  memorandum  of  charter,  and  did  not  fill 
up  the  said  ship  or  vessel  at  St.  Mary's  aforesaid  with  any 
merchandise  whatsoever,  other  than  according  to  the  true  intent 
and  meaning  of  the  said  memorandum  of  charter ;  and  of  that, 
the  defendant  put  himself  upon  the  country,  &c.  As  to  so  much 
of  the  breach  of  the  said  promise,  in  the  first  count  mentioned, 
as  related  to  the  nonpayment  of  538Z.  17s.  11^/.,  parcel  of  the  sum 
of  1,000Z.,  in  the  first  count  stated  to  be  due  and  payable  in 
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respect  of  freight,  the  defendant  pleaded,  that  after  the  said  sum       CAPPsk 

of  588{.  lis.  lid.  became  due  and  payable  from  the  defendant      fokbtsb. 

to  the  plaintiffs  in  respect  of  freight,  as  in  the  declaration  was 

stated,  and  before  the  commencement  of  this  suit,  to  wit,  on,  <&c., 

an  account  was  had  and  stated  by  and  between  the  plaintiffs  and 

the  defendant  of  and  concerning  the  said  sum  of  588/.  lis.  lid., 

and  upon  that  accounting  the  plaintiffs  were  found  to  be  in 

arrear,  and  indebted  to  the  defendant  in  the  sum  of  981.  lis.  6d., 

which  was  then  upon  that  account  allowed  to  the  defendant  in 

account  against  the  said  sum  of  588/.  17«.  11^. ;  and  the  residue 

of  the  said  last-mentioned  *sum,  to  wit,  the  sum  of  440/.  0».  6d.       [  '9*3  ] 

was  then  paid  by  the  defendant  to  the  plaintiffs,  and  accepted  by 

them  in  full  satisfaction  and  discharge  of  the  balance  due  in 

respect  of  the  said  sum  of  588/.  lis.  lid.,  after  allowing  the  said 

set  off  of  98/.  17«.  6^.,  and  of  all  damage  in  respect  of  the 

said  breach  of  promise,  so  far  as  related  to  the  said  sum  of 

588/.  17«.  lid.;  and  that,  the  defendant  was  ready  to  verify. 

The  plaintiffs,  after  joining  issue  on  the  first  and  second  pleas 
to  the  first  count,  replied  to  the  third,  that  they  did  not  accept 
the  said  sum  of  440/.  Os.  5d.  in  full  satisfaction  and  discharge  of 
the  balance  due  in  respect  of  the  said  sum  of  538/.  17^.  lid.,  and 
of  the  said  damages  in  respect  of  the  breach  of  promise  as  far  as 
related  to  the  said  sum  of  538/.  IIh.  lid.,  in  manner  and  form  as 
the  defendant  had  above  in  his  third  plea  in  that  behalf  alleged ; 
and  that,  the  plaintiffs  prayed  might  be  enquired  of  by  the 
country,  &c. 

At  the  trial  before  Tindal,  Ch.  J.,  it  appeared  that  the  Flora, 
being  hired  and  despatched  from  London,  according  to  the 
memorandum  of  charter  above  set  forth,  with  886  packages 
of  merchandise. 

On  her  arrival  at  Rio  Nunez,  the  charterer's  agent  informed 
the  captain  that  another  vessel  had  taken  the  goods  provided 
for  the  Flora ;  that  it  was  impossible  to  load  the  Flora  for  some 
time,  and  that  the  captain  had  better  return  to  St.  Mary's. 

The  captain  thereupon  unloaded  all  the  packages  but  thirty, 
which  he  afterwards  delivered  at  St.  Mary's,  pursuant  to  the 
dkections  of  the  charterer's  agent ;  he  took  on  board  50  pipes  of 
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Capper       brandy,  which  he  also  delivered  at  St.  Mary's  under  the  same 
FoBSTRR.     directions,  one  box  of  gold  dust,  and  158  quarters  of  paddy,  for 

a  homeward  cargo,  being  about  one-seventh  of  a  full  cargo. 
[  '944  ]  At  St.  Mary's,  the  charterer  put  on  board  205  quarters  *of 

paddy,  and  600  hides,  and  filled  up  the  rest  of  the  ship  with 
84  loads  of  teak  wood,  the  staple  commodity  of  the  place,  at  the 
freight  of  41.  a  load,  under  a  protest  from  the  captain,  that  it  was 
not  to  affect  the  claim  of  the  owners. 

The  defendant  paid  into  Court  593Z.  10«.  6d.  The  plaintiffs 
contended,  that  they  were  entitled  to  the  freight  which  would 
have  bsen  earned  if  there  had  been  a  full  cargo  of  the  articles 
enumerated  in  the  charter-party. 

The  defendant  contended,  he  had  a  right  to  put  on  board 
a  cargo  consisting  of  any  one  of  the  enumerated  articles :  his 
witnesses  proved  that  a  cargo  of  palm  oil  would  not  have  pro- 
duced 588/.  freight;  that  it  was  usual  in  this  trade  to  insert 
in  the  charter  the  articles  here  specified,  and  to  add,  ''and  other 
goods  in  proportion." 

There  was  some  contest  about  the  capacity  of  the  vessel,  but 
the  jury  found  that  a  full  cargo  of  the  various  articles  enumerated 
would  have  produced  668/.  freight ;  a  cargo  of  palm  oil  only 
452/.  They  also  found,  as  to  the  issue  joined  on  the  first  breach 
assigned,  that  the  defendant  might  have  loaded  a  full  and 
complete  cargo  at  Bio  Nunez  : 

Upon  the  second,  that  the  defendant  did  not  fill  up  at  St. 
Mary's  a  full  and  complete  cargo  of  lawful  merchandise,  according 
to  the  true  intent  of  the  charter : 

And,  upon  the  third,  that  there  was  still  due  to  the  plaintiffs 
from  the  defendant,  74/.  Is.  6d.  for  freight  under  the  charter. 

Pursuant  to  leave  reserved. 

Toddy,  Serjt.,  obtained  a  rule  nisi  for  a  new  trial,  or  for 
a  reduction  of  damages,  upon  the  construction  of  the  charter- 
party.  He  contended,  first,  that  the  defendant  had  performed 
his  engagement  l)y  putting  something,  however  little,  on  board  at 
[  •946  ]  Bio  Nunez,  and  then  filling  *up  at  St.  Mary's  with  the  staple  of 
the  place;  and  that  if  this  were  not  a  sufScient  performance,  the 
breach  ought  to  have  been  differently  assigned : 
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Secondly,  that  if  such  were  not  the  true  construction  of  the       capper 
agreement,  the  damage  should  have  been  estimated  as  if  the      kousteb. 
defendant  had  brought  nothing.     In  that  case,  as  he  would  have 
been  entitled  to  load  with  palm  oil  only,  all  or  either  of  the 
enumerated  articles  being  at  the  option  of  the  charterer,  the 
plaintiffs  could  have  claimed  no  more  than  452/.  freight. 

JVilde  and  Talfourd,  Serjts.,  with  R.  l\  Richards^  shewed 
cause : 

The  defendant  having  joined  issue  on  the  breach  as  assigned, 
cannot  now  object  to  its  sufficiency. 

It  is  manifest  from  the  provisions  of  the  charter  that  the 
principal  destination  of  the  ship  was  Bio  Nunez ;  it  is  only  in 
ease  of  the  defendant  that  he  is  allowed  to  fill  up  at  St.  Mary's  ; 
but  it  was  never  intended  that  he  should  put  on  board  there  the 
principal  part  of  a  cargo  consisting  of  articles  less  advantageous 
to  the  owner  than  the  articles  enumerated  for  Bio  Nunez. 

The  defendant,  therefore,  having  failed  to  put  on  board  at 
the  principal  place  a  cargo  of  the  articles  enumerated,  the 
damages  must  be  estimated  on  the  same  principle  as  if  the 
ship  had  come  home  empty  :  in  such  a  case  it  is  laid  down  in 
Abbott  on  Shipping,  part  3,  chap.  7,  on  payment  of  freight,  that 
if  a  ship  go  to  a  port  for  a  cargo  of  enumerated  articles  which  are 
not  found,  the  freight  must  be  paid  upon  average  quantities  of 
all  the  articles  according  to  the  custom  of  the  port.  That 
principle  was  acted  on  in  Wallace  v.  Small  (i),  and  Thomas  v. 
Clarke  (2).  In  Moorsom  v.  Page  (S),  the  ship  *wa8  to  take  ['946] 
copper,  tallow,  and  hides,  or  other  goods ;  she  had  a  full  cargo 
of  tallow  and  hides,  but  no  copper;  and  Lord  Ellenborouoh 
held,  that  the  charter  was  satisfied,  the  charterer  having  the 
option  of  taking  other  articles  besides  the  copper.  Under  the 
present  charter  the  defendant  has  no  such  option. 

Taddy  and  Wightvian,  in  support  of  the  rule  : 

But  the  defendant  has  the  option  of  taking  any  of  the 
enumerated  articles ;  and  if  he  had  taken  a  cargo  of  palm  oil 

(1)  Cited  in   Irvhky  v.    Chgy,   41  (2)  20  E.  B.  714  (2  Stark.  450>. 

K.  R.  563  (1  liiug.  N.  C.  53).  (3)  15  R.  R.  731  (4  Camp.  103). 
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Cappbb      at  Bio  Nunez,  the  freight  would  only  have  amounted  to  452/., 

F0B8TBB.     which  is  less  than  the  sum  paid  into  Court :  palm  oil  is  an 

article  for  which  a  middle  freight  is  to  be  paid,  and  therefore 

affords  a  fair  basis  of  calculation  between  the  plaintiffs  and  the 

defendant :  if  therefore  the  defendant  was  not  entitled  to  fill  up 

with  timber  at  St.  Mary's  in  the  proportion  in  which  he  did  fill 

up,  at  all  events  the  freight  of  the  timber  ought  not  to  exceed 

that  of  a  cargo  of  palm  oil.     Thomas  v.  Clarke  is  only  a  Nisi 

Prius  decision,  and  it  does  not  appear  whether  the  defendant  had 

any  option  among  the  enumerated  articles ;  but  Moorsom  v.  Paffe 

is  in  favour  of  the  defendant. 

Cur,  adv.  lult. 

TiNDAL,  Ch.  J. : 

This  was  an  action  of  assumpsit,  brought  on  a  memorandum 
for  charter  made  between  the  plaintiffs,  as  owners  of  the  ship 
Flora,  of  the  one  part,  and  the  defendant  of  the  other  part ;  and 
upon  the  issues  joined  on  three  breaches  assigned  in  the  decla- 
ration, the  jury  found,  as  to  the  first,  that  the  defendant  might 
have  loaded  a  full  and  complete  cargo  at  Bio  Nunez ;  upon  the 
second,  that  the  defendant  did  not  fill  up  at  St.  Mary's  a  full  and 
complete  cargo  of  lawful  merchandise,  according  to  the  true  intent 
[  *947  ]  and  meaning  of  the  said  charter  ;  and  upon  the  last,  that  *there  is 
still  due  to  the  plaintiffs  from  the  defendant  the  sum  of  74/.  1h.  6(1., 
for  freight  under  the  charter.  There  were  other  issues  joined 
upon  the  pleadings,  to  which  it  is  unnecessary  to  advert,  as  the 
principal  question  before  us  turns  upon  the  principle  upon  which 
the  amount  of  the  damages  ought  to  be  calculated,  reference 
being  had  to  the  proper  construction  of  the  charter-party. 

The  defendant  has  brought  the  case  before  us  upon  a  rule 
calling  either  for  a  new  trial,  or  for  the  reduction  of  the  damages 
given  by  the  present  verdict.  With  respect  to  the  new  trial,  the 
defendant  contends,  that  as  to  the  two  first  issues,  the  verdict 
ought  to  have  been  found  in  his  favour.  The  breaches  might, 
possibly,  have  been  more  aptly  and  precisely  assigned  with 
reference  to  the  terms  of  the  charter ;  but  as  the  defendant  has 
thought  proper  to  take  issue,  and  go  to  trial  upon  them  as 
framed  in  the  declaration,  we  cannot  think  them  so  deficient  in 
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form,  or  so  ill  adapted  to  the  case,  as  to  be  objectionable  on  that  Gappbb 
ground,  in  this  stage  of  the  proceedings.  And  upon  the  evidence  fobstkb. 
given  at  the  trial,  we  see  no  ground  to  disturb  the  verdict. 

As  we  understand  the  charter,  it  contemplates  a  voyage  to 
Rio  Nunez,  at  which  place  it  was  intended,  both  by  the  ship- 
owners and  the  merchant,  that  the  outward  cargo  should  be 
discharged,  and  the  homeward  cargo  put  on  board — such  home- 
ward cargo  being  intended  to  consist  of  the  enumerated  articles, 
or  of  some  of  them  ;  with  liberty,  however,  of  filling  up  the  vessel 
at  St.  Mary's ;  that  is,  of  supplying  at  the  latter  place  any 
deficiency  of  the  contemplated  cargo  which  they  might  be  unable 
to  procure  at  Bio  Nunez.  That  Bio  Nunez  was  her  place  of 
destination  appears  manifest,  from  the  provision,  that ''  she  was 
to  discharge  her  outward  cargo  at  the  factory  of  the  merchant's 
agent  there ;  and,  having  so  discharged  her  outward  cargo,  was 
to  reload  a  lull  *and  complete  cargo  of  lawful  merchandise,  [  ^948  ] 
which  the  merchant  binds  himself  to  ship."  This  is  the  direct 
obligation  into  which  the  merchant  enters ;  the  filling  up  at  St. 
Mary's  is  only  a  liberty  given  to  him  in  his  own  ease,  and  for 
his  relief,  in  case  he  should  be  unable  to  comply  with  his  direct 
obligation.  And  we  think  this  provision  in  the  charter  points  so 
specifically  to  Bio  Nunez,  as  the  port  of  discharge  and  reloading 
of  the  homeward  cargo,  that  we  cannot  give  to  the  mention  of 
**  ports  of  loading  on  the  coast  of  Africa,"  or  "the  liberty  of 
filling  her  up  at  St.  Mary's,"  the  force  of  altering  or  controlling 
the  primary  intention  of  the  cl^arter.  And,  upon  the  evidence 
before  the  jury  of  what  had  taken  place  at  Bio  Nunez,  just 
previous  to  the  arrival  of  the  Flora,  we  cannot  think  them  wrong 
in  finding  the  first  issue  for  the  plaintiffs :  they  probably,  and 
not  unreasonably,  thought  that  the  cargo,  which  had  been 
recently  forwarded  by  the  defendant's  agents  by  another  ship, 
the  James,  might  have  been  sent  by  the  Flora,  if  those  agents 
had  been  inclined  so  to  send  it. 

And,  as  to  the  second  issue;  upon  the  construction  we  have 
already  put  upon  the  charter-party,  we  think  the  jury  right  in 
finding,  that  the  loading  nearly  a  complete  cargo  of  lumber  at 
St.  Mary's,  although  it  was  the  staple  commodity  of  that  place, 
was  not  a  *'  filling  up  with  lawful  merchandise,"  according  to  the 
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Capper       intention  of  the  parties  ;  and  that  the  verdict  upon  that  issue 

FoRSTBB.      ftiso,  ought  not  to  be  disturbed. 

The  real  question,  however,  between  the  shipowners  and  the 
merchant  arises  upon  the  amount  of  damages  which  the  jury 
have  found  by  their  verdict:  which  damages,  whether  they  be 
considered  as  the  measure  of  the  injury  sustained  by  the  plain- 
tiffs upon  the  two  first  breaches,  or  as  the  sum  due  for  the 
freight  of  the  cargo  actually  brought  home,  upon  the  third 
breach,  is  immaterial.      The  plaintiffs  on  the  one  hand  contend, 

[  •949  ]  that  *upon  the  legal  construction  of  the  charter,  they  are  entitled 
to  an  amount  of  freight  which  would  have  been  earned,  if  the 
ship  had  brought  home  a  cargo  consisting  of  average  quantities 
of  all  the  enumerated  articles ;  the  defendant  on  the  other  hand 
contends,  that  the  ship-owners  are  only  entitled  to  freight  for 
the  timber  actually  brought  home,  upon  a  quantum  meruit ;  or  to 
the  freight  due  upon  a  full  cargo  of  any  one  of  the  enumerated 
articles,  at  the  option  of  the  merchant ;  or,  at  the  very  utmost, 
to  the  freight  due  upon  a  full  cargo  of  any  one  of  the  articles 
for  which  a  middle  rate  of  freight  is  charged, — such  for  instance 
as  palm  oil:  under  any  of  which  modes  of  adjustment,  the 
plaintiffs,  as  it  is  admitted,  are  over  paid. 

Now,  if  the  ship  had  returned  empty,  we  think  the  question 
now  raised  must  be  considered  as  settled.  The  opinion  expressed 
by  the  very  learned  and  accurate  writer  of  the  law  of  ships  and 
shipping,  referred  to  in  the  course  of  the  argument,  and  the  case 
of  Ttiomajf  v.  Clarke  (i),  the  decision  of  which  was  not  appealed 
from  by  any  motion  to  the  Court,  appears  to  us  to  lay  down 
and  establish  a  rule,  which  is  at  once  just  and  reasonable,  and 
may  fairly  be  inferred  to  meet  the  intentions  of  the  contracting 
parties.  And  we  can  see  no  real  distinction  to  be  made  between 
the  application  of  this  rule  to  the  case  where  the  ship  returns 
empty,  and  where  she  returns  with  a  cargo  of  articles,  altogether, 
or  in  a  very  large  proportion,  of  a  different  nature  and  quality 
from  those  enumerated  in  the  charter,  and  between  which  cargo 
brought  home  and  the  enumerated  articles,  there  is  no  common 
measure  whatever.  In  both  cases,  the  original  intention  and 
expectation  of  the  parties  at  the  time  the  charter  was  entered 
(1)  20  R.  R.  714  (2  Stark.  450). 
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into  as  to  the  amount  of  freight  which  would  become  payable  for  Capper 
the  voyage,  must  have  *been  founded  upon  the  assumption,  that  fomtkr. 
the  ship  would  bring  home  a  cargo  consisting  of  all  or  some  [  *960  ] 
of  the  enumerated  articles ;  in  both  cases,  therefore,  there  exists 
the  same  necessity  of  applying  the  rule  above  laid  down,  which 
necessity  is  grounded  on  the  consideration,  that  unless  you  adopt 
this  rule,  you  have  no  other  guide  whatever ;  the  liberty,  **  to  fill 
up  with  other  lawful  merchandises,'*  being  understood  by  us 
to  mean  other  lawful  merchandises,  ejusdem  generis,  at  least  so 
far  as  the  calculation  of  the  freight  is  involved  in  that  construc- 
tion. And  as  the  question  of  the  amount  of  damages,  or  the 
amount  of  freight,  whichever  it  is  to  be  considered,  was  left  to  a 
special  jury  of  merchants  in  the  city,  who  have  adopted  that  rule 
of  calculation,  with  respect  to  the  breach  of  a  mercantile  contract, 
it  is  suflScient  for  us  to  say,  we  cannot  feel  ourselves  authorised 
either  to  reduce  such  amount,  or  to  direct  a  new  trial. 

^  Rvle  discharged. 

DELEGAL  v.  HIGHLEY.  i837. 

June  12. 
(3  Bing.  N.  C.  950—963  ;  S.  C.  5  Scott,  154 ;  3  Hodges,  158 ;  6L.  J.  (N.  S.)  

C.  P.  337 ;  S.  C.  at  Nisi  Prius,  8  Car.  &  P.  444.)  '  [  950  ] 

1.  A  plea  to  an  action  for  a  malicious  charge  before  a  magistrate, 
justifying  the  charge  on  the  ground  that  the  plaintiff  had  committed  the 
offence  imputed  to  him,  is  not  sufficient  unless  it  allege,  that  at  the  time 
of  the  charge  the  defendant  had  been  informed  of,  or  knew  the  facts  on 
which  the  charge  wiis  made  (1). 

2.  A  publication  of  proceedings  in  a  court  of  justice  cannot  be  justified 
if  it  contain  disparaging  observations  made  by  any  other  than  one  whose 
duty  called  upon  him  to  make  them. 

3.  It  is  no  justification  of  such  a  publication  to  plead  that  the  pro- 
ceedings in  question  took  place,  unless  it  be  also  alleged  that  the  charges 
made  were  true,  or  that  the  publication  is  a  true  and  full  account  of  the 
proceedings  (2). 

The    declaration   stated    that    the    defendant,   on    the    24th 

of   October,    1835,   falsely  and   maliciously,   and   without   any 

(1)  Compare  the  judgment  of  the  principles  in  Panf  fm  v.  If  VW»a7n«(  1841) 

Exchequer    Chamber   in    Heslop  v.  2  Q.  B.  169,  and  Lister  v.  Ferryman 

Chapman  (1853)  23  L.  J.  Q.  B.  49,  (1870)  L.  E.  4  H.  L.  521.— E.  C. 

the  grounds  of  which  do  not  appear  ^2)  Macdougall  v.  Knight  ^1890)  25 

consistent  with  the  judgment  on  the  Q.  B.  Div.   1,  69  L.  J.  Q.  B.  517  ; 

former  point  in  the  above  case.    See,  Kimhcr  v.  Press  Association  [1893]  1 

however,  the  statement  of  general  Q.  B.  65,  62  L.  J.  Q.  B.  152. 
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Delkoal     reasonable  or  probable  cause  whatsoever,  caused  and  procured 
HioHLBY.     01^©  John  Henley,  to  make,  before  *Henry  Winchester,  Esq.,  at 
[  *^si  ]       the  Mansion   House,  in   the  city  of  London  (the  said  Henry 
Winchester  then  being  mayor  of  the  said  city,  and  one  of  the 
justices  assigned  to  keep  the  peace  of  our  lord  the  King,  within 
and  for  the  said  city,  &c.)  a  certain  complaint,  charge,  and 
accusation,  against  the  plaintiff,  to  wit,  that  the  plaintiff  then 
improperly  detained  two  blank  bill  stamps,  having  the  signature 
thereon  respectively  of  the  said  John  Henley ;  and   that   the 
plaintiff  had  fraudulently  obtained  the  said  signature  of  the  said 
John  Henley  to  the  said  blank  bill  stamps  respectively;   and 
thereupon  the  defendant  then  falsely  and  maliciously,  and  with- 
out any  reasonable  or  probable  cause  whatsoever,  caused  and 
procured  the  plaintiff  to  be,  and  the  plaintiff  then  was  thereupon 
summoned  to  appear,  and  did,  on  such  summons,  to  wit,  on, 
&c.  necessarily  appear  at  the  said  Mansion  House,  to  answer 
the  matters  of  the  said  complaint,  charge,  and  accusation ;  and 
thereupon,  to  wit,  on,  &c.,  the  defendant  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause  whatsoever,  caused 
and  procured  the  said  John  Henley  to  prosecute  and  continue  the 
said  complaint,  charge,  and  accusation,  before  the  said  Henry  Win- 
chester, then  being  mayor,  &c.,  until  the  said  Henry  Winchester, 
then  being  mayor,  &c.,  to  wit,  on  &c.,  having  heard  and  considered 
every  thing  that  was  alleged  and  said  touching  the  said  com- 
plaint, charge,  and  accusation,  wholly  acquitted  and  discharged 
the  plaintiff  therefrom ;  and  then  dismissed  the  said  summons. 

The  second  count  was  for  maliciously, — with  the  intention  of 
injuring  the  plaintiff  in  his  good  name,  fame,  and  credit;  of 
causing  it  to  be  believed  that  he  had  been  taken  into  custody  on 
a  criminal  charge,  and  was  guilty  of  the  offence  imputed  to  him, 
— ^publishing  the  following  libel  of  and  concerning  the  plaintiff, 
and  of  and  concerning  the  proceedings  before  the  Lord  Mayor. 
[  •952  ]  *"  Police,  Mansion  House.  On  Monday,  Charles  Delegal,  Irish 
provision  agent,  39,  Clement's  Lane,  Lombard  Street,  was 
charged  before  the  Lord  Mayor  with  having  fraudulently  obtained 
the  signature  of  John  Henley,  a  youth  under  twenty  years  of 
age,  to  two  blank  stamped  bills.  Mr.  Flower  stated  the  case  to  his 
Lordship,  and  called  John  Henley,  who  said  he  was  induced  by 
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Delegal  to  come  from  Manchester  to  attend  in  a  shop  Delegal  Deleqai, 
was  about  to  open  in  the  New  Cut,  Lambeth.  After  he  had  Highlby. 
been  a  few  days  in  town,  he  was  desired  by  Delegal  to  go  to  his 
counting-house,  in  Clement's  Lane,  Lombard  Street,  when  some 
papers  were  given  him  to  copy  ;  Delegal  then  placed  before  him 
two  pieces  of  paper,  which  he  desired  him  to  write  across,  which 
Henley  did,  thinking  Delegal  wished  it  as  a  specimen  of  his 
handwriting ;  but  when  Delegal  removed  them  he  then  saw  the 
stamps,  which  had  been  hidden  under  some  other  papers.  He 
had  since  asked  Delegal  about  them,  but  received  evasive  answers. 
Charles  Delegal  produced  several  letters,  which  the  Lord  Mayor 
refused  to  look  at.  He  then  stated  that  one  was  only  a  memo- 
randum, which  had  been  destroyed ;  and  produced  a  mutilated 
portion  of  it,  with  the  name  of  the  complainant  written  on  it : 
the  other  was  a  bill,  which  had  likewise  been  destroyed,  and  he 
called  Bussell,  who  swore  that  he  saw  the  bill  destroyed  about  a 
week  ago.  Mr.  Hobler,  the  chief  clerk,  observed,  that  it  was 
exceedingly  improper  under  any  circumstances  to  obtain  the 
signature  of  the  complainant,  a  mere  boy,  to  bills  of  exchange. 
The  Lord  Mayor  said,  that  as  it  had  been  shewn  that  both  the 
bills  had  been  destroyed,  the  complainant  need  be  under  no 
further  apprehension ;  and  Delegal  was  discharged.'' 

The  defendant  pleaded,  secondly,  that  he  caused  and  procured 
the  said  John  Henley  to  make  before  the  Lord  Mayor  the  said 
complaint,  charge,  and  accusation,  against  the  plaintiff  in  the 
first  count  mentioned,  *and  caused  and  procured  the  plaintiff  to  [  'Qss  ] 
be  summoned  to  appear  at  the  said  Mansion  House,  and  the  said 
J.  Henley  to  prosecute  and  continue  the  charge,  complaint,  and 
accusation,  upon  and  with  a  reasonable  and  probable  cause ;  that 
is  to  say,  because  theretofore,  to  wit,  on  the  1st  of  August,  1885, 
the  said  J.  Henley  being  the  son  of  a  sister  of  the  wife  of  the 
plaintiff,  who  was  also  a  sister  of  the  wife  of  the  defendant,  had 
agreed  with  the  plaintiff  to  become  a  shop-boy  in  a  certain  shop 
of  the  plaintiff ;  to  wit,  in  the  parish  of  Lambeth,  in  the  county 
of  Surrey ;  he  the  said  J.  Henley,  being  then  under  the  age  of 
twenty  years :  and  afterwards,  to  wit,  on  &c.,  he  the  said  J. 
Henley  so  being  such  shop-boy  of  the  plaintiff,  and  under  the 
age  of  twenty  years,  at  the  request  of  the  plaintiff,  went  to  his 
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Drlbgal  counting-house,  being  in  Clement's  Lane,  Lombard  Street,  in 
HioHLEY.  the  city  of  London,  and  so  being  in  the  said  counting-house,  the 
plaintiff  then  placed  before  him  the  said  J.  Henley  two  slips  of 
blank  paper,  and  then  desired  him  the  said  J.  Henley  to  write 
his  name  across,  without  acquainting  him  with  the  purpose 
thereof ;  and  the  said  J.  Henley  did,  then  being  such  shop- boy 
and  under  the  age  of  twenty  years,  at  the  request  of  the  plaintiff, 
write  his  name  across  the  said  slips  of  blank  paper  respectively, 
he  the  said  J.  Henley  then  being  ignorant  that  the  said  slips 
of  blank  paper  were  stamped,  and  thinking  that  the  plaintiff 
wished  only  to  see  a  specimen  of  the  handwriting  of  him,  J. 
Henley :  that  the  said  slips  of  blank  paper,  at  the  time  when  the 
said  J.  Henley  so  wrote  his  name  across  them,  were  severally 
stamped  as  bills  of  exchange,  with  certain  stamps  of  our  lord 
the  King,  but  that  J.  Henley  did  not,  nor  could  at  the  time  he  so 
wrote  his  name,  know  of  or  see  and  observe  the  said  stamps, 
because  they  were  hidden  by  certain  other  papers,  when  the  said 
slips  of  paper  were  so  placed  before  him  by  the  said  plaintiff: 
[  •DBi  J  that  afterwards,  to  *wit,  on  &c.,  the  said  J.  Henley  requested  the 
plaintiff  to  inform  him  what  the  said  slips  of  paper  were,  but 
the  plaintiff  did  not,  nor  would  then,  or  at  any  time  before  the 
making  of  the  said  charge  and  complaint,  comply  with  the  said 
request  of  the  said  J.  Henley,  or  any  part  thereof :  That  after- 
wards, to  wit,  &c.,  one  Harriet  Henley,  being  the  mother  of 
J.  Henley,  requested  the  plaintiff  to  inform  her  what  the  said 
slips  of  paper  were ;  but  the  plaintiff  did  not,  nor  would  then,  or 
at  any  time  before  the  making  of  the  said  charge  and  complaint, 
comply  with  the  said  request  of  the  said  Harriet  Henley,  or 
any  part  thereof;  wherefore  the  defendant  had  reasonable  and 
probable  cause  to  believe,  and  did  believe,  that  the  plaintiff, 
before,  and  at  the  time  of  the  making  of  the  said  charge  and 
complaint,  improperly  detained  the  said  two  blank  bill  stamps, 
having  the  signature  thereon  respectively  of  the  said  J.  Henley ; 
and  that  the  plaintiff,  had  fraudulently  obtained  the  signature 
of  the  said  J.  Henley  to  the  said  blank  bill  stamps  respectivelj' : 
and  that,  the  defendant  was  ready  to  verify. 

Fourthly ;  as  to  the  second  count  of  the  declaration, — except 
as  to  so  much  of  the  said  count  as  charged,  that  the  defendant 
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composed  and  published  the  Hbel  therein  mentioned,  intending      delegal 
to  cause  it  to  be  believed  that  the  plaintiif  had  been  taken  into      highley. 
custody  on  a  criminal  charge, — that  all  the  charges  in  the  libel 
(setting  them  forth)  were  made  before  the  Lord  Mayor ;  that  the 
defendant  composed  and  published  the  said  libel  without  malice ; 
and   that  the   same   contained   a  true  and  full  account  of  all 
that  which  took  place  before  the  said  Lord  Mayor,  touching  the  • 
said  charges  and  complaint,  without  any  suppression,  alteration, 
omission,  or  misrepresentation  whatever ;  wherefore  the  defen- 
dant composed  and  published  the  said  libel  in  the  second  count 
mentioned,  as  he  lawfully  might,  for  the  cause  aforesaid  :  and 
that,  the  defendant  was  ready  to  verify. 

Fifthly  ;  as  to  so  much  of  the  second  count  of  the  declaration,  [  956  ] 
as  relat.d  to  composing  and  publishing  a  certain  part  of  the  said 
libel,  with  intent  to  injure  the  plaintiff  in  his  good  name,  fame, 
and  credit,  that  is  to  say,  **  Police,  Mansion  House.  On  Monday, 
Charles  Delegal,  Irish  provision  agent,  39,  Clement's  Lane, 
Lombard  Street,  was  charged  l)efore  the  Lord  Mayor  with 
having  fraudulently  obtained  the  signature  of  John  Henley,  a 
youth  under  twenty  years  of  age,  to  two  blank  stamped  bills  " — 
that  before  the  composing  and  publishing  of  the  said  libel,  to  wit, 
on  Monday,  the  26th  of  October,  1885,  the  plaintiff  was  charged 
before  the  said  Lord  Mayor,  at  the  Mansion  House,  with  having 
fraudulently  obtained  the  signature  of  the  said  John  Henley, 
then  being  a  youth  under  twenty  years  of  age,  to  two  blank 
stamped  bills.     And  that,  the  defendant  was  ready  to  verify. 

Sixthly ;  as  to  the  second  count  of  the  declaration, — except  as 
to  so  much  of  the  said  count  as  charged  that  the  defendant 
composed  and  published  the  libel  therein  mentioned,  intending 
to  cause  it  to  be  believed  that  the  plaintiff  had  been  taken  into 
custody  on  a  criminal  charge, — that  all  the  charges  in  the  libel, 
(setting  them  forth,)  were  true ;  wherefore  the  defendant  did 
compose  and  publish  the  said  libel  in  the  second  count  men- 
tioned, as  he  lawfully  might,  for  the  cause  aforesaid ;  and  that, 
the  defendant  was  ready  to  verify. 

Special  demurrer  on  several  grounds,  and  joinder  : 

Henderson,  in  support  of  the  demurrer,  objected,  first,  that 
the  second  plea  amounted  to  the  general  issue  of  not  guilty  ;  and 
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DsLRdAL     he  referred  to  Cotton  v.  Browne  (l),  Drummond  v.  Pifjou  (2),  and 
HioHLBY.     Smith  V.  Thomas  (3). 
[  ^'^^  ]  Secondly,  that  being  only  a  traverse  of  the  want  of  reason- 

able cause,  averred  in  the  declaration,  the  plea  ought  to  have 
concluded  to  the  country  :   Trajmnd  v.  Mercer  (4). 

Thirdly,  that  the  narration  of  facts  set  forth  in  the  plea  did 
*  not  shew  a  corpus  delicti ;  and, 

Fourthly,  that  the  defendant  had  not  averred,  that  at  the  time 
he  made  the  charge  before  the  magistrate  he  had  knowledge  of 
any  facts  sufficient  to  make  him  believe  the  truth  of  the  charge. 

(The  judgment  of  the  Court  was  confined  to  the  last  point.) 

To  the  pleas  to  the  second  count,  he  objected,  that  they  did 
not  confess  and  avoid  the  libel;  that  they  were  pleaded  to  a 
part  only,  and  not  to  the  whole  of  the  libel ;  and  he  referred 
to  Mount ney  v.  Watton  (5),  Roberts  v.  Brown  (h),  and  Gray'  v. 
Pindar  (7) :  also,  that  they  denied  malice  where  the  law  implied 
it :  Bromage  v.  Prosser  (8).  But  the  chief  objection  urged  was, 
that  the  proceedings  being  ex  parte  before  a  magistrate,  were  not 
within  the  privilege  allowed  to  the  publication  of  proceedings 
in  a  court  of  justice:  Duncan  v.  Thwaites  (d)y  McGregor  v. 
Thwaites  (10),  and  Flint  v.  Pike  (1*1).  The  decision  of  the  Court, 
however,  turned  altogether  on  a  point  not  adverted  to  by 
counsel,  for  which  reason  the  heads  only  of  the  argument  are 
presented  here. 

E.  V,  WilliamSf  in  support  of  the  second  plea,  contended 
that  it  was  not  necessary  the  defendant  should  believe  in  the 
guilt  of  the  party  at  the  time  of  making  the  charge:  it  was 
sufficient  if  the  facts  were  such  as  to  lead  a  reasonable  man  to 
put  the  case  in  a  course  of  criminal  enquiry.  The  practice  of 
[  •957  ]  Judges  at  Nisi  Prius  *to  stop  the  trial  of  an  action  for  a 
malicious  prosecution,  when  a  reasonable  ground  appeared, 
shewed  that  such  must  be  the  law.     But  here,  the  plea  alleged 

(1)  42  R.  B.  407  (3  Ad.  &  El.  312).  (6)  38  E.  R.  538  (10  Bing.  519). 

(2)  2  Bing.  N.  C,  114.  (7)  2  Bos.  &  P.  427. 

(3)  42  B.  R.  617  (2  Bing.  N.  C.  (8)  28  R.  R.  24)  (4  B.  &  C.  247). 
372).  (9)  3  B.  &  C.  556. 

(4)  2  Burr.  1022.  (10)  27  R.  R.  274  (3  B.  &  C.  24). 

(5)  36  R.  R.  709  (2  B.  &  Ad.  673).  (11)  28  R.  R.  335  (4  B.  &  C.  473). 
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that  the  defendant  instituted  the  proceedings  upon  reasonable  Dblboal 
and  probable  cause :  the  cause  must  precede  the  effect ;  the  facts  Highley. 
were  alleged  in  the  plea  to  have  taken  place  in  August,  and,  in 
the  declaration  the  charge  was  alleged  to  have  been  made  in 
October ;  that  must  be  taken  as  an  admission  of  the  true  time : 
Oiven  v.  Waters  (i) ;  and  therefore  it  sufficiently  appeared  that 
the  defendant  knew  the  facts  before  making  the  charge. 

To  shew  that  the  plea  might  be  pleaded  notwithstanding  it 
amounted  to  the  general  issue,  the  following  authorities  were 
referred  to:  1  Wms.  Saund.  130,  n.  1,  Pain  v.  Rochester  (2), 
Chambers  v.  Taylor  (s),  Coxe  v.  WorraU(:i),  4  Rep.  14  a. 

With  respect  to  the  fourth  plea,  he  urged  that  as  the  declara- 
tion charged  the  libel  to  have  been  published  with  two  different 
intents,  1st,  that  the  defendant  intended  to  cause  it  to  be 
believed  that  the  plaintiff  had  been  guilty  of  the  offence  imputed 
to  him ;  2ndly,  that  he  intended  to  cause  it  to  be  believed  that 
the  plaintiff  had  been  taken  into  custody  on  a  criminal  charge ; 
and  as  it  would  have  been  unnecessary  to  prove  both  intents  if 
there  had  been  no  plea  but  the  general  issue.  Rex  v.  Evans  (6), 
the  defendant  might  properly  plead  to  only  one  of  them. 

As  to  the  substance  of  the  plea,  he  argued  that  the  only 
exceptions  to  the  general  rule  on  the  publication  of  proceedings 
in  courts  of  justice  according  to  the  principle  established  by 
Curry  v.  Walter  {Q),  and  Rex  v.  Wright  {7),  and  recognised  in 
Saunders  v.  Mills  (8),  and  *  Roberts  v.  Brown  (9),  were  to  be  found  [  *95S  ] 
in  Rex  v.  Fisher  (lo).  Rex  v.  Fleet  (ii),  Duncan  v.  Thwaites  (12), 
Stiles  V.  Nokes  (is),  Lewis  v.  Clement  (14),  Lewis  v.  Walter  (15), 
Saunders  v.  Mills  (s).  Rex  v.  Carlile  (16),  Roberts  v.  Brown  (9), 
and  Flint  v.  Pike  (17) ;  and  that  the  present  case  did  not  fall 
within  any  such  exceptions. 

On  the  fifth  plea,  he  contended  that  the  libel  was  divisible, 

(1)  1  M.  &  W.  91.  .  (10)  11  R.  R.  799  (2  Camp.  563). 

(2)  Cro.  Eliz.  871.  (11)  19  R.  R.  344  (1  B.  &  Aid.  379). 

(3)  Cro.  Eliz.  900.  (12)  3  B.  &  C.  556. 

(4)  Cro.  Joe.  193.  (13)  7  East,  492. 

(6)  23  R.  R.  754  (3  Stark.  35).  (14)  22  R.  R  530  (3  B.  &  Aid.  702). 

(6)  4  R.  R.  717  (1  Bos.  &  P.  525).  (15)  23  R.  R.  415  (4  B.  &  Aid.  605). 

(7)  4  R.  R.  649  (8  T.  R.  293).  (16)  22  R.  R.  333  (3  B.  &  Aid.  161). 

(8)  31  R.  R.  394  (6  Ring.  213).  (17)  28  R.  R.  335  (4  B.  &  C.  473). 


(9)  38  R.  R.  538  (10  Bing.  519). 
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Dblbqal     and  that  the  defendant  might  properly  plead  to  a  part,  accord- 
HioHLBT.     ing  to  the  principle  of  the  cases  referred  to  on  behalf  of  the 
plaintiff. 

In  support  of  the  sixth  plea,  he  referred  to  Fairman  v.  Ives  (i). 

Henderson,  in  reply,  observed  that  Painv,  Rochester  afforded 
only  an  obiter  dictum  on  the  point  for  which  it  had  been  cited : 
Chambers  v.  Taylor  was  decided  on  general  demurrer ;  and  in 
Coxe  V.  Worrall  the  objection  was  not  taken. 

Cur,  adv.  vnlt, 

TiNDAL,  Ch.  J. : 

The  first  count  in  the  declaration  is  framed  in  the  usual  form, 
for  causing  and  procuring  a  false  and  malicious  charge  to  be 
made  against  the  plaintiff  before  a  magistrate,  and  proceedings 
to  be  taken  thereon  without  any  reasonable  or  probable  cause. 

The  second  plea,  which  is  pleaded  to  that  count  only,  alleges, 
in  terms,  that  the  defendant  caused  and  procured  the  charge  to 
be  made  **  upon  and  with  a  reasonable  and  probable  cause ;  '*  and 
then  proceeds  to  state  what  that  reasonable  and  probable  cause 
[  •QoQ  ]  was;  and  in  so  *doing,  alleges  the  several  facts  and  circumstances 
attending  the  transaction  out  of  which  the  charge  before  the 
Lord  Mayor  arose.  To  this  plea  there  is  a  special  demurrer, 
alleging  as  one  ground  of  objection,  that  it  contains  no  allegation, 
that  the  defendant  at  the  time  he  caused  the  charge  to  be  made, 
had  been  informed  of,  or  knew,  or  in  any  manner  acted  on  those 
facts  and  circumstances.  And  we  are  of  opinion,  that  the  plea  is 
bad,  not  in  form  only,  but  in  substance,  on  this  ground  of  objec- 
tion. The  gravamen  of  the  declaration  is,  that  the  defendant 
laid  the  accusation  without  any  reasonable  or  probable  cause 
operating  on  his  mind  at  the  time ;  and  under  the  plea  of  not 
guilty,  the  plaintiff  must  have  failed  at  the  trial,  if  he  had  not 
proved  that  the  facts  of  the  case  had  been  communicated  to  him, 
or  at  all  events  so  much  of  the  facts  as  would  have  been  suflScient 
to  induce  a  belief  of  the  plaintiff's  guilt  on  the  mind  of  any 
reasonable  man,  previous  to  the  charge  being  laid  before  the 
magistrate.  This  was  held  by  the  Court  of  King's  Bench  in  the 
course  of  last  Term,  upon  a  motion  for  a  new  trial  in  a  case  of 

(1)  24  R.  R.  5U  (5  B.  &  Aid.  642). 
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Docwra  v.  Hilton.  And  if  the  defendant  instead  of  relying  on  Dbleoai. 
the  plea  of  not  guilty,  elects  to  bring  the  facts  before  the  Court  HiaHLBv 
in  a  plea  of  justification,  it  is  obvious  that  he  must  allege  as  a 
ground  of  defence,  that  which  is  so  important  in  proof  under  the 
plea  of  not  guilty,  viz.  that  the  knowledge  of  certain  facts  and 
circumstances  which  were  sufficient  to  make  him  or  any  reason- 
able person  believe  the  truth  of  the  charge  which  he  instituted 
before  the  magistrate,  existed  in  his  mind  at  the  time  the  charge 
was  laid,  and  was  the  reason  and  inducement  for  his  putting  the 
law  in  motion.  Whereas  it  is  quite  consistent  with  the  allega- 
tions in  this  plea,  that  the  charge  was  made  upon  some  ground 
altogether  independent  of  the  existence  of  the  facts  stated  in  the 
plea ;  and  that  the  defendant  now  endeavours  to  support  the 
propriety  *of  the  charge,  originally  without  cause,  by  facts  and  [  •^60  ] 
circumstances  which  have  come  to  his  knowledge  for  the  first 
time  since  the  charge  was  made.  Upon  this  ground  we  hold  the 
second  plea  to  be  insufficient  in  law. 

The  second  count  of  the  declaration  is,  for  the  composing  and 
publishing  of  a  false  and  malicious  libel ;  the  libel  consisting  of 
the  publication,  in  a  newspaper,  of  a  police  report  of  the  same 
proceedings  before  the  Lord  Mayor,  which  form  the  subject- 
matter  of  the  first  count.  And  the  fourth  and  sixth  pleas  are 
each  pleaded  to  the  second  count,  "with  the  exception  of  so 
much  of  the  count  as  charges,  that  the  defendant  composed  and 
published  the  libel  therein  mentioned,  intending  to  cause  it  to 
be  believed  that  the  plaintiff  had  been  taken  into  custody  upon 
a  criminal  charge."  To  this  plea  various  objections  have  been 
assigned  for  cause  of  special  demurrer,  and  have  been  urged  in 
argument  before  us.  We  think,  however,  an  objection  appears 
upon  the  face  of  the  plea,  which  renders  it  unnecessary  for  us  to 
give  any  opinion,  either  upon  the  formal  objections  which  have 
been  urged  against  its  validity,  or  on  the  more  general  question 
which  has  been  raised,  viz.  whether  the  publishing  of  a  fair  and 
correct  account  of  proceedings,  ex  parte,  upon  a  charge  before  a 
magistrate,  is  or  is  not  a  privileged  publication.  For  each  of 
these  pleas  alleges,  as  a  ground  of  justification,  "  that  the 
supposed  libel  contains  a  full  and  true  account  of  all  that 
took  place  before  the  Lord  Mayor,  touching  the  said  charge  or 
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Delbgal     complaint.'*     But  it  is  an  established  principle,  upon  which  the 

HiGHLBY.     privilege  of  publishing  a  report  of  any  judicial  proceedings  is 

admitted  to  rest,  that  such  report  must  be  strictly  confined  to 

the  actual  proceedings  in  Court,  and  must  contain  no  defamatory 

observations  or  comments  from  any  quarter  whatever,  in  addition 

[  •961  ]  to  what  forms  strictly  and  properly  the  legal  *proceeding8.  The 
principle  is  so  laid  down  in  the  case  of  Lewis  v.  Clement  (i),  and 
in  other  cases.  But  in  the  libel  set  out  in  the  declaration,  after 
the  statement  of  the  evidence  given  before  the  Lord  Mayor,  an 
observation  is  inserted  of  Mr.  Hobler,  the  chief  clerk,  ''  that  it 
was  exceedingly  improper,  under  any  circumstances,  to  obtain 
the  signature  of  the  complainant,  a  mere  boy,  to  bills  of 
exchange."  This  appears  to  us  to  be  a  substantive  reflection  on 
the  character  and  conduct  of  the  plaintiff,  which  is  altogether 
unwarranted,  in  two  respects ;  it  was  not  made  in  the  course  of  any 
judicial  proceeding,  by  any  one  whose  duty  called  upon  him  to 
make  it ;  it  was  uttered  by  a  person,  who,  for  this  purpose,  must 
be  considered  as  an  entire  stranger  ;  it  is  the  same  as  if  made  by 
any  bystander  in  the  Court.  Again,  it  was  not  warranted  by  the 
facts  which  were  brou:;ht  in  evidence  against  the  plaintiff,  which 
amounted  not  to  a  charge  of  obtaining  signatures  to  blank  bills 
of  exchange,  but  to  a  charge  of  obtaining  the  signature  of  a 
young  man  to  two  blank  pieces  of  paper  which  had  been  stamped 
with  stamps  for  bills  of  exchange.  The  libel,  therefore,  contains 
a  serious  reflection  on  the  character  of  the  plaintiff,  which  the 
privilege  set  up  in  the  fourth  plea,  supposing  it  to  exist,  does  not 
extend  to  justify ;  a  reflection,  the  truth  of  which  is  not  justified 
by  the  facts  stated  in  the  sixth  plea ;  and,  on  those  grounds,  we 
think  both  these  pleas  are  bad. 

The  fifth  plea  is  pleaded  to  the  publication  of  a  certain  part 
of  the  libel,  which  is  thereby  separated  and  divided  from  the 
rest ;  namely,  that  part  which  states,  that  the  plaintiff  was 
charged  before  the  Lord  Mayor  with  having  fraudulently  obtained 
the  signature  of  a  youth,  under  twenty  years  of  age,  to  two 
blank  stamped  bills,  with  the  intent  to  injure  the  good  name  and 

[  '962  ]       reputation  *of  the  plaintiff.     There  can  be  no  doubt  but  that  the 
publication  of  the  fact,  that  such  an  accusation  was  made  against 
(1)  22  R.  R.  530  (3  B.  &  Aid.  T02). 
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the  plaintiff,  is  calculated  to  injure  him  in  his  good  name  and      Delboal 

reputation ;  and  that  the  defendant  is  therefore  called  upon  to     hiohlet. 

justify  such  publication  :  and  the  only  justifications  which  the 

law  admits  to  the  publication  of  an  accusation  of  this  nature,  are 

two :  first,  that  the  accusation  against  the  plaintiff  was  founded  on 

facts,  which  make  the  charge  itself  a  true  charge ;  and,  secondly, 

that  the  publication  was  justified  by  the  occasion  ;  viz.  that  it  is 

a  true,  full,  and  faithful  account  of  proceedings  in  a  court  of 

justice.     The  plea  in  question  sets  up  neither  of  these  grounds 

of  defence.     It  is  merely  an  assertion,  that  an  accusation  was 

made  by  some  third  person,  reflecting  on  the  character  of  the 

plaintiff.     Even  whilst  the  Earl  of  NorViampton's  case  (i)  was 

held  to  be  law  to  its  full   extent,  the  repetition  of   a  slander 

by  a  third  person  was  no  justification,  unless  the  party  gave 

the  plaintiff  a  ground  of  action  against  such  third  person,  by 

naming  the  original  author  of  the  slander  at  the  time ;   nor, 

it  would  seem,  unless  he  averred  in  his  justification,  his  belief, 

that  the   accusation  was   true;    per   Baylby,   J.  in   M'Pherson 

V.  Daniels  (2).     But   the   case  of   De   Crespujmi  v.   Wellesley  (3) 

furnishes   an  authority,  that  this  doctrine  does  not  extend  to 

the  publication  of  a  written  libel ;   and  that  where  such  libel 

consists  in  publishing  the  fact  of  an  accusation  having  been 

made  against  another,  the  defendant  must  shew  the  accusation 

to   be  true.      The  justification   in   the  present  case,   in  fact, 

amounts  to  no  more  than  a  republication  of  the  libel  itself. 

If  the  libel  is  to  be  taken  as  containing  a  publication  of  legal 
proceedings,  as  might  be  surmised  from  the  whole  of  the  libel  as 
stated  in  the  declaration,  then  the  plea  is  bad,  because  it  omits 
to  state  that  it  is  a  true  *and  accurate  report  containing  the  whole  [  •oes  ] 
of  what  passed  on  that  occasion.  The  terms  of  the  accusation 
should  be  stated,  not  merely  the  result  of  it ;  for  if  the  terms  in 
which  it  was  preferred  were  stated,  it  might  carry  with  it  its  own 
refutation  or  explanation.  See  Saundrrs  v.  Milln  (4),  Hint  v. 
Pike  (5),  Smith  v.  Thomas  (6) :   and,  still  further,  it  appears  on 

(1)  12  Co.  Eep.  134.  2  M.  &  P.  529). 

(2)  34  R.  R.  397  (10  B.  &  C.  263).     (5)  28  R.  R.  335  (4  B.  &  C.  473). 

(3)  30  R.  R.  665  (5  Bin^.  392).       (6)  rZ   R.  R.  617  (2  Bing.  N.  C. 

(4)  31  R.  R.  394  (6  Bing.  213;  372). 
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Dblkgal      this  very  record,  that  the  libel  justified  is  in  fact  a  part  of  a 

HiGHLBT.     legal  proceeding  only,  viz.  the  charge ;  which  the  defendant  is 

not  justified  in  publishing  alone.     (See  Rex  v.  Lee  (i),  Rex  v. 

Fisher  (2).)     We  therefore  think  the  fifth  plea  bad  also;    and, 

upon  the  several  pleas  above  demurred  to,  we  give  our 

Judgment  for  the  plaintiff. 


i»3<?-        ELIZABETH   SMITH  v.  MAKGAKET  KINGSFORD. 

May  9. 
(3  Scott,  279—284  ;  S.  C.  2  Hodges,  109.) 

'-         ''  The  plaintiff,  a  domestic  servant,  entered  into  the  defendiuit'»  service 

on  the  19th  November.  On  the  loth  January,  her  mistress  caused  her 
to  be  taken  before  a  magistrate  on  a  charge  of  sfcealing  some  small 
articles  of  plate  :  the  magistrate  remanded  her  till  the  20th,  when  she 
was  a^ain  brought  up,  and  discharged.  On  the  22nd,  the  plaintiff  went 
to  demand  her  clothes  and  wages,  including  \l.  U.  in  lieu  of  a  month's 
warning.  The  defendant  tendered  2/.  2«.  for  the  two  months'  actual 
service,  but  refused  to  pay  the  additional  gtiinea :  Held,  that,  inasmuch 
as  the  placing  the  plaintiff  in  custody  on  a  charge  that  was  afterwards 
abandoned  was  no  dissolution  of  the  contract  of  hiring,  the  plaintiff 
was  under  the  circumstances  entitled  to  wages  for  the  thirtl  month, 
which  had  been  entered  upon  ;  and  that  the  whole  might  be  rec  jvereil 
under  the  common  count  for  work  and  labour. 

I  ynKiur AT  US  ASSUMPSIT  lor  work  and  labour,  and  for  money 
due  upon  an  account  stated.    Pleas:  first,  non  asHumpsit,  as  to  all 
but  21.  28. ;  secondly,  as  to  the  said  sum  of  22.  2^.,  a  tender  of 
that  sum  ;  which  was  brought  into  Court,  and  taken  out  by  the 
plaintiff;  thirdly,  as  to  the  sum  of  It.  !«.,  parcel  &c.,  that,  before 
and  at  the  time  of  her  dismissal   and   discharge   thereinafter 
mentioned,  the  plaintiff  was  in  the  defendant's  service  in  the 
capacity  of  a  cook,  at  the  yearly  wages  of  121.  12«. ;  that  there- 
tofore, and  during  the  first  year  of    such  service,  and  before 
sucli  dismissal  and  discharge  as  aforesaid,  to  wit,  on  the  14th 
^  ^280  ]       January,  1836,  the  plaintiff  conducted  *herself  improperly  as 
such  domestic  servant,  in  this,  to  wit,  that  the  plaintiff,  without 
the  defendant's  knowledge   or  consent,  and   against  her  will, 
wrongfully  introduced  into  the  defendant's  dwelling-house,  in 
which  the  plaintiff  was  employed,  two   men   and   one  woman 
whose  names  and  persons  were  unknown  to  the  defendant,  and 
(1)  o  Esp.  123.  (2)  11  K.  R.  799  (2  Camp.  dm). 
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harboured  and  entertained  such  persons,  and  then  wrongfully  Smith 
kept  and  harboured  the  said  persons  during  unreasonable  hours,  kinosford. 
to  wit,  from  eight  o'clock  in  the  evening  until  one  o'clock  the 
following  morning,  without  the  defendant's  knowledge  or  consent ; 
and  that,  during  the  said  time  the  said  persons  were  so  in  the 
said  house,  twenty-nine  silver  tea-spoons,  of  the  value  of  lOL,  of 
the  defendant,  were  in  that  part  of  the  house  where  the  said 
persons  were,  and  it  was  then  the  duty  of  the  plaintiff  to  take 
due  care  of  the  same  and  prevent  the  same  from  being  lost  or 
purloined ;  yet  the  plaintiff,  during  the  time  the  said  persons 
were  in  the  said  house  as  aforesaid,  conducted  herself  so 
negligently  and  improperly,  that,  on  the  night  aforesaid,  six  of 
the  said  spoons  were  feloniously  and  unlawfully  taken  from  the 
said  house,  and  were  lost  to  the  defendant,  by  reason  of  such 
misconduct  as  aforesaid ;  and  the  plaintiff,  during  the  time  of 
her  being  in  such  service,  behaved  and  conducted  herself  in  an 
improper  and  negligent  manner :  wherefore  the  defendant,  after 
the  said  loss  of  the  said  spoons  had  been  discovered,  and  before 
the  expiration  of  the  first  year  of  such  service,  and  before  such  first 
year's  wages  became  due,  dismissed  and  discharged  the  plaintiff 
from  such  service  as  aforesaid :  and  the  defendant  further  said 
that  the  said  sum  of  11.  Is.  was  and  is  a  sum  due  from  the  defen- 
dant to  the  plaintiff  in  respect  of  wages  for  a  portion  of  the  said 
first  year,  and  which  accrued  after  such  dismissal  and  discharge, 
and  not  otherwise ;  and  that  the  plaintiff,  from  such  dismissal, 
hath  continued  discharged  from  the  service  of  the  defendant. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas,  *and       [  '^si  ] 
to  the  last  replied  that  the  defendant  of  her  own  wrong,  and 
without  the  cause  by  her  in  her  said  last  plea  alleged,  dismissed 
and  wholly  discharged  the  plaintiff  from  her  said  service,  and 
from  the  said  dwelling-house. 

At  the  trial  before  the  under-sheriff  of  Middlesex,  the 
following  facts  appeared  in  evidence :  The  plaintiff  entered  into 
the  service  of  the  defendant  on  the  19th  November,  1835, 
in  the  capacity  of  cook,  at  yearly  wages  of  12/.  12«.  On  the 
evening  of  the  14th  January,  1836,  without  the  knowledge  of 
her  mistress,  the  plaintiff,  at  her  mistress's  expense,  entertained 
two  men  and  a  woman.     On  the  following  morning,  six  silver 
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Smith  tea-spoons  belonging  to  the  defendant  were  missed,  and,  in 
KiNGsVoBD.  consequence  of  what  had  occurred  on  the  previous  evening,  the 
plaintiff  was  suspected  of  having  stolen  them  or  been  accessory 
to  the  theft,  and  was  taken  before  a  magistrate,  who  remanded 
her  for  a  further  examination.  After  being  detained  in  the 
house  of  correction  for  five  days,  the  plaintiff  was  (on  the  20th 
January)  again  brought  up  and  discharged.  The  plaintiff  on 
the  22nd  demanded  of  the  defendant  2Z.  2«.  for  two  months' 
wages,  and  11.  Is.  in  lieu  of  a  month's  warning :  the  defendant 
tendered  the  2/.  2«.,  but  refused  to  accede  to  the  latter  demand  ; 
whereupon  the  plaintiff  brought  this  action.  The  plaintiff's 
clothes  were  taken  away  by  her  on  the  22nd  January. 

On  the  part  of  the  defendant  it  was  contended  that  she  was 
under  the  circumstances  justified  in  dismissing  the  plaintiff 
without  warning;  and  that  the  common  count  for  work  and 
labour  was  insufficient  to  cover  the  plaintiff's  claim  for  the 
period  during  which  no  service  had  been  performed :  Archard 
V.  Horner  (i)y  where  it  was  ruled  by  Lord  Tbntbrden,  that,  if 
the  contract  between  master  and  servant  be  the  usual  one  for 
a  year,  determinable  at  a  month,  the  servant,  if  turned  away 
improperly,  cannot  recover  on  a  count  stating  the  contract  to 
have  been  for  an  entire  year;  and  that  he  cannot,  on  the 
[  '282  ]  *common  count  fo*  wages,  recover  for  any  further  period  than 
that  during  which  he  had  served. 

A  verdict  having  been  found  for  the  defendant  on  the  issue 
on  the  second  plea,  and  for  the  plaintiff  on  the  first  and  third, 
damages  11,  l8., 

C.  Jones,  on  a  former  day  in  this  Term  (pursuant  to  leave), 
obtained  a  rule  nisi  that  the  general  verdict  might  be  entered 
for  the  defendant,  or  that  a  new  trial  might  be  had. 

Bifles  shewed  cause : 

It  stands  admitted  upon  the  record  that  the  plaintiff  entered 
the  defendant's  service  under  a  yearly  hiring ;  and  it  appeared 
from  the  evidence  that  the  service  commenced  on  the  19th 
November,   1835,   and   was   not   finally  interrupted    until    the 

(1)  3  C.  &  P.  439. 
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22nd  January,  1836 — for,  the  placing  her  in  custody  under  a  Smith 
charge  that  was  afterwards  abandoned,  was  not  a  dissolution  of  kinosford. 
the  contract  of  hiring.  Although,  therefore,  it  is  true,  that, 
where  the  plaintiff  claims  a  compensation  for  constructive  work 
and  labour  only,  the  common  count  is  inapplicable,  but,  there 
being  no  actual  service,  the  declaration  must  be  special :  yet 
here,  inasmuch  as  there  has  been  an  actual  service  for  three  or 
four  days  of  the  third  month,  the  whole  may  be  recovered  under 
the  common  count.  If  it  were  otherwise,  a  servant  who  is  absent 
for  a  short  period  on  account  of  sickness,  or  having  a  holiday, 
would  be  disabled  from  recovering  wages  on  the  common  count, 
by  reason  of  this  partial  interruption  of  the  actual  service.  In 
Oandall  v.  Pontigny  (i).  A.,  being  employed  by  B.  as  a  clerk  at  a 
salary  of  200Z.  per  annum,  payable  quarterly,  was  discharged  in 
the  middle  of  a  quarter,  and  paid  proportionably ;  and  Lord 
Ellenborouoh  held  that  he  was  entitled  to  recover  his  salary 
for  the  remainder  of  the  quarter  under  the  general  count  for 
work  and  labour.  That  case  was  recognised  and  acted  upon  by 
this  Court  in  *  Collins  v.  Price  (2).  There,  the  plaintiff  kept  a  day  [  •283  ] 
school  at  which  the  defendant's  daughter  was  the  only  boarder. 
At  the  end  of  the  first  quarter  the  plaintiff's  charge  for  schooling 
was  sent  to  the  defendant  and  discharged.  Four  days  after 
the  commencement  of  the  second  quarter,  the  child  was  taken 
ill  and  sent  home,  and  did  not  return  to  school  again.  It  was 
held  that  the  defendant  was  liable  for  the  whole  quarter, 
although  there  was  no  express  contract  for  a  quarter's  notice 
previously  to  the  removal  of  the  child.  And  Park,  J.,  com- 
menting upon  GanduU  v.  Pontigny,  says :  "  It  was  contended 
for  the  defendant  that  the  plaintiff  was  not  entitled  to  recover 
on  the  general  count  for  work  and  labour,  since  none  had  been 
performed  subsequently  to  the  period  of  the  discharge,  and  that, 
up  to  that  time,  the  plaintiff  had  been  paid,  and  the  case  of 
Hulle  V.  Heightman{^),  was  cited,  and  it  was  urged  that  the  plain- 
tiff ought  to  have  declared  specially  on  the  contract :  but  Lord 

(1)  1  Stark.  198  ;  4  Camp.  375.  (4   Bing.   309;    12  Moore,    552;    2 

(2)  30  R.   R.   542   (5  Bing.  132 ;      C.  &  P.  607). 

2  Mooi-e  &  Payne,  233).     And  see  (3)  2  East,  145. 

Beesttm    v.    CoUijer,   29    R.    R.   576 
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Smith        Ellenborough  said,  '  If  he  has  done  work  for  any  part  of  the 

KiNGBFOBD.    quarter,  it  is  done  for  the  whole.     This  is  an  objection  of  a  strict 

nature,  and  since  no  dissolution  of  the  contract  has  been  proved, 

the  plaintiff  is  entitled  to  recover  for  the  remainder  of  the  quarter.' 

That  appears  to  us  to  be  expressly  applicable  to  this  case." 

C.  Jones,  in  support  of  his  rule : 

After  the  15th  January  there  was  no  service  either  actual  or 
constructive :  the  placing  the  plaintiff  in  custody  on  a  charge  of 
stealing  was  the  strongest  possible  mode  of  putting  an  end  to  the 
relation  of  mistress  and  servant.  The  cases  cited  on  the  other 
side  suppose  the  absence  of  misconduct  in  the  servant,  and  no 
reasonable  ground  of  dismissal. 

(BosANQUET,  J. :  The  finding  of  the  jury  in  this  case  negatives 
[  •284  ]       the  *charge  of  misconduct :  the  dissolution  of  the  contract  must 
be  assented  to  by  both  parties.) 

The  conduct  of  the  plaintiff  sufficiently  shews  her  assent  to  the 
determination  of  the  contract :  she  was  discharged  from  custody 
on  the  20th  January,  and  did  not.  return  to  the  defendant's  house 
until  the  22nd.  Arclmrd  v.  Horner  is  a  distinct  authority  to 
shew  that  the  form  of  declaring  adopted  in  this  case  is  improper. 

TiNDAL,  Ch.  J. : 

It  appears  to  me  that  the  mere  causing  the  plaintiff  to  be  sent  to 
prison  upon  a  charge  that  was  subsequently  abandoned,  was  not 
a  dissolution  of  the  contract  of  hiring.  However  little  in  degree  the 
relation  of  mistress  and  servant  between  these  parties  may  have 
been,  still  I  think  the  plaintiff  entitled  to  recover  for  the  month. 

Park,  J.,  concurred. 

BoSANQUET,  J. : 

I  am  also  of  opinion  that  the  contract  in  this  case  was  not  put 
an  end  to  until  the  third  month's  service  had  been  entered  upon. 
The  sending  the  plaintiff  to  prison  was  no  more  a  putting  an  end 
to  the  contract  than  locking  her  up  in  a  room  of  the  house  would 

h^^^  ^^®"-  Rule  diHcharqed. 
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6.  Umpire,  choice  of  by  tossing  up— Subsequent  acquies- 
cence of  parties.     In  re  Jamiesan  and  Binns 527 

7.  Pleading — Necessity  of  pleading  that  matter  was  one 

in  difference  and  within  arbitrator's  authority.     Pascae  v.  Paacoe    847 

ATXCTIONEBB— Agency  of— Whether  an  auctioneer  be  the  agent 
of  both  purchaser  and  seller  depends  upon  the  facts  of  the  particular 
case.     Bartlett  v.  Purnell 484 

BANKRUPTCY— 1.  Mutual  credit— Set-off— Surplus  produced  by 
sale  of  securities,  whether  bank  can  set  off  against  promissory  notes 
discounted  for  debtor.     Young  v.  The  Bank  of  Bengal        ...         8 

2.  Property  of  bankrupt — Reputed    ownership — Ship    being 

built  to  order — Payment  of  instalments  due  in  course  of  construction. 
Clarke  v.  Spence 395 

3.  Protected  payment  —  Giving  cash  for  bank  post  bill  — 

Notice  of  bankruptcy.     Willis  v.  Bank  of  England    ....     282 

4.  Payment  by  certificated  bankrupt  under  pro^e^t-^ 

Recovery  back  of  money  paid.     See  Money  Paid,  2, 
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BANKBXTPTCY— o.  *' Becoming  insolvent."     See  Contract. 

BILL  OF  EXCHANQE  AND  PROMISSORY  NOTE-1.  Accom- 
modation bill  —  Action  by  indorsee  —  Plea  of  indorsement  after 
maturity — Onus  of  proof.     Lewis  v.  Parker 493 

2.  Indorsement— Bill  to  order — ^Transfer  by  delivery  without 

indorsement.     CunUffe  v.  Whitehead 808 

3.  Indorsee  for  value— Praud  of  indorseiv— Good  faith  of 

indorsee — Negligence.     Ooodman  v.  Harvey 507 

4.  Foreign  bill  —  Notice  of  dishonour  —  Notice  that  bill  has 

been  protested — Copy  of  protest.    Ibid. 

5.  Promissory  note— Joint  and  several  notes — Arrangement 

with  one  of  three  joint  makers — Erasure  of  name  from  note.    NichoUon 
y.Revill .460 

6.  Note  containing  pledge  of  collateral  security — Stamp 

duty.     Wise  V.  CharlUm 480 

7.  Note  stolen  and  payment  obtained  by  payee's  clerk — 

Forged  indorsement— Belay  in  notice  to  maker — Trover.    Johnson  v. 
Windle 617 

8.  Cheque — Conditional  payment.    See  Payment. 

BOND  —Corrupt  bargain— Apothecary — Apprenticeship — ^Attempt 
to  evade  full  service  as  required  by  Act.     Prok  v.  Wiggins    .        .621 

CANAL — Statutory  authority  to  borrow  money — Mortgage  of  canal 
and  dues — Non-payment  of  interest — ^Action  of  covenant.  Pouiei  v. 
Basingstoke  Canal  Co 706 

CERTIORARI— 1.  As  affecting  Crown— Statutory  restraint — Rule 
that  statute  taking  away  certiorari  does  not  bind  the  Crown  unless 
named,  whether  limited  to  cases  where  the  Crown  has  an  actual 
interest,  or  extending  to  all  prosecutions  in  name  of  the  Ring. 
B,  V.  Boulthee 412 

2.  Indictment,  removal  of  —  Certiorari    obtained   by   one  of 

several  defendants,  whether  removing  indictment  as  to  all.    B,  v. 
Borall 420 

CHARITABLE  TRUST— 1.  Qift  over  to  <*  such  charitable  or  other 
purposes  "  as  testator's  trustees  should  think  fit — Indefinite  trust — 
Uncertainty.    Ellis  v.  Stlby 188 

2.  Intention  to  purchase  presentation  to  Christ's  Hospital — 

Impossibility  of  carrying  out  intention — Insufficiency  of  residuary 
estate — Cypres,     Cherry  y,  Mott 156 

3.  India,  gifts  to  charities  in— Observations  on  the  proper 

mode  of  dealing  with  gifts  to  foreign  charities.     Mayor  of  Lyons  v. 
Ea^t  India  Co 27 

CHEaXTE— Payment  by.     See  Payment. 

COMPANY — Railway  Company — Contract  by  promoters — With- 
drawal of  opposition  to  Bill  by  road  trustees  in  consideration  of 
stipulations  in  agreement— Injunction.  Edtvards  v.  Grand  Junction 
By,  Co 265 
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COMPROMISE — Of  action — Arrangement  made  by  plaintiff  with- 
out knowledge  of  consequences — ^Subsequent  suit  for  same  course  of 
action — Stay  of  proceedings.     Moscaii  y,  Lawson    ....     350 

CONTBACT— Warrant  of  attorney  to  secure  debt— Agreement  not 
to  enter  up  judgment  unless  defendant  should  ''become  insolvent" 
— Statement  of  insolvency.     Biddlecombe  y.  Bond     .        .        .        .     ^51 

And  set  Sale  of  Goods ;  Vendor  and  Purchaser ;  Work  and  Labour. 

CONYEBSION.     See  Landlord  and  Tenant ;  Trover. 

COPYHOLD — 1.  Custom  of  manor — Settlement — ^Ultimate  limita- 
tion to  right  heirs  of  settlor — Bight  of  customary  heir  to  conveyance. 
Locke  V.  Sotithtvood 221 

2.    —  Custom  that  on  death  of  copyholder  without  widow, 

child  or  brother,  youngest  sister  shall  inherit,  whether  excluding 
issue  of  deceased  brother.     Locke  y.  Caiman 229 

3.  Lord  of  manor — Repair  of  bridge  ratu/ne  tenuroe — Contribu- 
tion from  person  holding  lands  formerly  part  of  demesne  lands  of 
same  manor.     Dimes  ▼.  Arden 558 

COSTS.     See  Arbitration,  4 ;  Practice,  3 ;  Solicitor,  3,  4. 

COVENANT— 1.  Master  of  whaler— Covenant  by  owner— Indepen- 
dent covenant.     See  Ship  and  Shipping,  2. 

2.  Mortgage  of  canal  dues— Interest  to  be  paid  half-yearly — 

— Non-payment — Action  of  covenant  against  canal  company.     Pantet 
V.  Basingstoke  Canal  Co, 706 

And  see  Landlord  and  Tenant,  5 — 10. 

CRIMINAL  LAW— 1.  Conviction — Quashing  —  Dofect  in  form- 
Appeal  to*  Sessions — Notice  of  appeal.     R,  y,  Boultbee  .  .412 

2.  Indictment,   removal    of —  Certiorari    obtained  by  one  of 

several  defendants,  whether  removing  indictment  as  to  all.    B,  v. 
Boxall 420 

CUSTOM — Trade  custom  —  Warehousekeeper  —  Custom  to  have 
general  lien  on  goods  warehoused.     Leuckhart  v.  Cooper        .        .     602 

BEED^When  property  in  land  passes  by  a  deed,  the  property  in 
the  deed  passes  with  it.     Lord  v.  Wardle 761 

And  see  Evidence,  2. 

DEFAMATION — 1.  Libel — Justification-- Advertisement  in  news- 
paper— Offer  of  reward  for  information  leading  to  arrest  of  plaintiff- 
Imputation  of  insolvency  and  of  endeavour  to  avoid  arrest — Adver- 
tisement inserted  at  request  of  party  suing  out  writ  against  plaintiff. 
iMy  V.  Lawson 487 

2. '*  Wholesale  system  of  poisoning  pursued  by  the 

scamps  and  rascals  " — Sellers  of  pills— Proof  of  conviction  of  two  of 
the  sellers  for  manslaughter.    Morrison  v.  Harmer  794 

3. Beport  of  Judicial  proceedings— Publication  of 

disparaging  remarks  made  by  person  other  than  one  whose  duty 
called  upon  him  to  make  them.    Deleyal  v.  Highley         .  .877 
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DEFAMATION — 4.  Magistrate  —  Application  for  criminal  infor- 
mation for  calling  magistrate  a  liar.     Ex  parte  Chapman  .    474 

5.  Slander— Solicitor — *^  He  has  defrauded  Ids  creditors,  and 

has  been  horsewhipped  off  the  course  at  Doncaster,"  whether  action- 
able, unless  spoken  of  person  in  his  profession.    Doyley  v.  Roberta    810 

DISCOVERY.     See  Practice,  1. 

DISTBBS8.    Bee  Landlord  and  Tenant,  1,  2. 

DONATIO  MOBTIS  CAUSA.     See  Will,  6. 

DOWEB.     iSee  Estoppel,  1. 

EASEMENT — 1.  Bight  of  way  —  Partition  —  Extinguishment  of 
right — ^Unity  of  seisin — ^Words  of  deed — ^Appurtenances.  James  v. 
Piant 465 

2.  Prescription  —  User  —  Enjoyment  as  of  right — Parol 

licence— Pleading.     Tickle  v.  Brown 358 

3. Plea  of  enjoyment  for  forty  years  —  Evidence  of 

user.     Lawson  v.  Langley 513 

And  Bee  Support. 

ECCLESIASTICAL  LAW— 1.  Charge  on  benefice— Agreement  to 
charge  income  from  future  benefice.     Metcalfe  v.  Architiahop  of  York  257 

2.  Prohibition — Grounds  on  which  writ  will  be  entertained. 

RickeUs  v.  Bftdenham 381 

ESTOPPEL — 1.  Dower — Conveyance  from  assignees  of  demandant's 
husband  describing  lands  as  freehold— Whether  operating  as  estoppel 
of  proof  of  lands  being  leasehold.     Gaunt  v.  Wainman    .  597 

2.  Deed  drawn  and  witnessed  by  solicitor.     See  Solicitor,  5. 

EVIDENCE — 1.  Action  of  trover— Declarations  of  former  owner- 
Let' ers  of  adcninistration  put  in  by  defendant  as  administrator  oi 
foi  mer  owner.     Smith  v.  Smith 58^ 

2.  Document  called  for  by  plaintiff— Deed  under  which  defen- 
dant claims — Bight  of  plaintiff  to  put  in  deed  without  proof  oi 
execution.     Roe  d.  Wilkins  v.  Wiikitis 31 1 

3.  Of  receipt  of  money-  Accounts  signed  by  person  describing 

himself  as  clerk  to  steward — Evidence  of  employment-  Death  of  botl 
steward  and  clerk.     Barmi  de  Rutzen  y.  Farr 29( 

4.  Survey  taken  by  Crown    commission  when  seised    of   f 

manor,  whether  admissible  to  shew  what  were  the  demesne  landi 
of  the  manor  at  that  time.     Limes  v.  Ardtn 55) 

5.  Examination  of  witnesses  on  commission — Mode  of  pro 

ceeding  under  commission.    Pole  v.  Rogers 80 

6.  Confidential  communication.     See  Solicitor,  2. 
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EXECUTOR  AND  ADMINISTRATOR— 1.  AdminiBtration—Debta 
— Notice  of  claim  on  executrix  individually— Waiver  of  right  to  sue 
executrix  as  executrix.     Richards  y.  Browne 719 

2.  Funeral  expenses  —  Sanction  of  funeral  ordered  by 

third  party — Liability  for  expenses  after  taking  out  administration. 
Lucy  V,  Walrond 815 

3.  Realization  of  assets — ^Delay — Stock  allowed  to  remain 

imconverted  for  more  than  a  year  after  testator's  death — Discretion 
of  executor — Liability  of  executor  to  make  good  ultimate  loss  on 
sale.     BuxtoH  v.  Buxtoti 138 

4.  Assent  to  bequest  —  Where  an  executrix  has    a  life 

estate  in  a  chattel  under  a  bequest,  her  taking  possession  of  the 
chattel  is  no  assent  to  a  farther  bequest  thereof  in  remainder. 
Richards  v.  Browne 719 

5.  Proceedings  by  and  against  executor — Set-off— Debt 

due  from  testator — A  debt  due  from  the  testator  cannot  be  set  off  in 
an  action  for  money  had  and  received  to  the  use  of  the  plaintiff  as 
executor.     Schofield  v.  Corbett 567 

6.  Suit  in  Ecclesiastical  Court  for  recall  of  probate — 

Receiver,  appointment  of— Injunction  to  restrain  executor  from 
receiving  assets.     Watkins  v.  Brent 149 

7.  Parties  —  Sci,  fa,  by  executors    to    revive  judgment 

obtained  by  testator — Joinder  of  executors  who  had  not  proved. 
Scott  V.  Briant 551 

And  see  Mandamus,  2. 

GAMING- — ^Wager — Agreement  for  sale  of  horse  at  special  price  if 
he  should  cover  certain  distance  within  given  time — If  not  at  nominal 
price.     Brogden  v.  Marriott 599 

GK)ODS,  SALE  OF.     Ste  Sale  of  Goods. 

HABEAS  CORPUS— Person  supposed  to  be  improperly  in  custody 
brought  up  on  habeas  corpus — No  ground  for  restraint — Order.  R,  v. 
Greenhill 440 

HIGHWAY — 1.  Highway  —  Repair  —  Inclosure  —  Ancient  road 
passing  between  new  allotments — Declaration  of  justices.  R,  v. 
Hatfield 322 

2.  Obstruction  —  Indictment  —  Immemorial   way,   proof  of. 

R.  Y»  Marchioness  of  Do wnshire 328 

3.  Bridge — "ReptiiT  rationeienuroe — Contribution.  6Ve  Copyhold,  3. 

HUSBAND  AND  WIFE— Property  of  wife— Disposal  of  wife's 
life  interest  in  property  not  settled  to  her  separate  use.  Stiffe  y. 
Everitt 135 

INCLOSURE.    .See  Highway,  1. 

INDIA— Application  of  English  laws — What  laws  apply — English 
law  imposing  disabilities  on  aliens — Statute  of  Mortmain.  Mayor  of 
Lyons  v.  East  India  Co, 27 

R.R. — VOL.   XLHI.  57 
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INFANT — 1.  Custody  —  Cliild  detained  by  mother  adversely  to 
father— Adultery  of  father — General  principles  as  to  custody  of 
infants.     R,  v.  Green hili,  440;  Ji,  v.  Dohhyu,  452,  «.  ;    R.  v.  Wihuniy  453,  u, 

2.  Ward  of  Court— Bemoval  out  of  jurisdiction — Tempo- 
rary visit  for  special  purpose.     Bujys  v.  Terry         ....     280 

3.  Necessaries — Qmvre,  whether  a  father  deserting:  his  infant 

child  be  liable  in  assumpsit  to  a  party  who  supplies  the  child  with 
necessaries,  no  further  proof  of  contract  being  given  P  VrrMton  v. 
Neivcoinen 514 

INJUNCTION— 1.  Principles  of  the  Court  with  respect  to  ex  jntrU 
injunctions.     Attor ney- General  y.  Mayor  of  Li rcrjMH)!  .         .         .     176 

2.  Erection  of   statue— Obstruction— Bight  of  lessees— New 

street— Plan  of  new  street  shewing  open  space — Representations  to 
lessees  to  restrain  erection — Crown  lease.     Squire  v.  Campbell      .     231 

And  see  Company. 

INNKEEPER— Whether  liable  in  trover  for  the  loss  of  articles 
deposited  in  his  house  for  the  purpose  of  being  forwarded  by  a 
carrier.     Williams  v.  Gesse 822 

INSTTBANCE  (MARINE)- 1.  Constructive  total  loss— Damage  to 
cargo  by  action  of  sea  water — Impossibility  of  delivering  cargo  at 
destination  in  saleable  state— Sale  of  damaged  cargo — Right  to 
recover  for  total  loss  without  abandonment.     Rou^x  v.  Salvador    .    638 

2.  Deviation— "  Port  of  lading,"     Brown  \,  Tayleur  .        .     331 

3.  Policy — Warranty  against  average — Collision — Arbitration 

— Award  that  each  ship  bear  half  of  aggregate  loss— Balance  due 
from  insured  ship  on  settlement — Expenses  and  wages  during  deten- 
tion for  repairs.     Ik  Van T  \,  Salvador 374 

INTERPLEADER — Sheriff,  rule  for  protection  of  —  Partnership 
goods — Dispute  as  to  ownership — Duty  of  sheriff.     Holmes  y.  Mentzt 

316 

JUSTICE  OF  THE  PEACE— 1.  Appeal  from.     See  Criminal  Law,  1. 

2.  Calling  magistrate  a  liar— Application  for  criminal  infor- 
mation.    See  Defamation,  4. 

3.  Illegal  conviction.     See  Malicious  Prosecution,  3. 

And  see  Highway,  1. 

LANDLORD  AND  TENANT— 1.  Distress  for  rent  —  Award  of 
arbitrator  giving  power  of  distress— Authority  of  arbitrator.  Pascoe 
V.  Pa4coe 847 

2.  Second  distress  for  prior  arrears.     GamMl  v.  Earl  of 

Falmouth 307 

3.  Ecclesiastical  lease— Lease  by  vicar  for  twenty-one  years 

made  during  subsistence  of  another  lease  for  forty  years — Avoidance 
under  14  Bliz.  c.  11.     Vivian  v.  Blombery 653 
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lely  t4  LANDLORD  AND  TBN ANT— 4.  Fixtures—Wooden  barn  erected 

tody  of         on  brick  and  stone  foundation — Reversioner  preventing  tenant  from 
Iw.  removing  bam — Conversion.     Wanshrouyh  y,  Maton  .     510 

Tempo-  5.  Lease — Breach  of  covenant— Lease  of  mill  and  stream  of 

.  '>i         water — ^Reservation  of  sufficient  water  to  fulfil  standing  contracts — 

Proviso  that  water  remaining  should  be  sufficient  to  supply  mill  for 

*•  twelve  hours  daily  —  Insufficiency  —  Breach  of  covenant  for  quiet 

iwiti  enjoyment.     Blatchford  \,  Mayor  of  Plymouth 765 

fUih  1 

.  ,)ii  C. Covenant  to  repair— Conversion  of  two  houses 

into  one  by  tenant — Sale  of  reversion — ^Action  by  purchaser — Implied 
covenant  to  reinstate  premises.    Johnson  v.  St,  Peter ,  Hereford      .    426 

1'''  7. Substantial  repair  —  Nature  and  condition 

of  building.     Stanley  v.  Totugood 569 

-Set 

Dstc  8. Assignee  under  void  lease  —  Possession  of 

loi  premises  and  payment  of  rent  by  assignee.     Tkale  y.  Sanders  823 

9. Waiver  —  Agreement   not    to  sue  —  New 

tenancy  from  year  to  year  and  bargain  that  certain  repairs  should 

.  jjj  be  executed  by  particular  day.     Bayley  v.  Homau  ....     854 

P  10.  Crown  lease — ^Representation  to  lessees — Erection  of 

'*'  statue  opposite  houses — Obstruction — Injunction.     Squire  v.  Campbell 

231 

;to  11.  Lease  under    power — Mortgagor  and   mortgagee — 

at  Effect  of  leases  granted  before  and  after  mortgage— Distress  for 

^  rent — Rights  of   mortgagee  against  tenant — Xyectment.    Rogers  y. 

>^*  Humphreys 340 

t  12.  Mortgage  for  fixed  term — Proviso  that  mortgagee  should 

occupy  premises  so  long  as  interest  duly  paid — Implied  demise  for 

)B  period  of  mortgage.     Wilkinson  v.  Hall 728 

te 

,.  13.  Notice  to  quit — Notice  given  by  an  agent  of  an  ag^nt, 

i  whether  sufficient.     Doe  d.  lihodes  v.  Robinson  .....     758 

14.  Lease    by    parish     officers,    validity    of— Right .  of 

)  churchwardens    to  avail  themselves  of  notice   to  quit    given  by 

predecessors.     Doe  d.  Higgs  v.  Terry,  336  ;  Doe  d.  Hobbs  v.  Cockell    .     410 

15.  Use  and  occupation — Agreement  for  lease  of  minerals, 

whether  constituting  hereditament.     Jones  y.  Reynolds.  .    490 

16.  Quarterly  tenancy — Allegation  that  defendant  held 

prenuses  as  tenant  for  a  term  of  years,  from  year  to  year,  is  not 
made  out  by  proof  that  he  held  by  the  quarter.   Wilkinson  v.  Hall,     72K 

LANDS  CLAUSES  ACTS— Railway  company— Compensation  for 
interest  in  land  taken  by  company — Tenant — Promise  that  he  would 
not  be  turned  out  at  end  of  tenancy — Subsequent  sale  of  reversion  to 
railway  company.     Rex  v.  Liverpool  and  Manchester  Ry.  Co,       .         .     454 

LIEN— 1.  General  lien  —  Warehousekeeper  —  Custom  of  trade. 
Leuchhart  v.  Cooper 602 

2.  Shipowners'  lien  for  freight.     *S'.  t  Ship  and  Shipping,  2. 

And  see  Sale  of  Gh>ods,  4. 

LIMITATION.     See  Settlement,  2. 

57—2 
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LIMITATIONS,  STATUTE  OF— 1.  Acknowledgment  in  bar- 
Unstamped  memorandum  promising  to  pay  ^'when  circumstances 
permit" — Stamp  duty  —  Acknowledgment  or  agreement  —  Stamp 
duty.     M(irr%8Y,  Dixon 495 

2.  Payment — Delivery  of  goods  agreed  between  debtor 

and  creditor  to  be  given  in  reduction  of  demand.     Hooper  v.  Stephens 

306 

3.  Revival  of  barred  debt — Expression  of  hope  of  being 

in  position  to  pay  debt.     Bird  y.  Gammon 839 

4.  Beal  Property  Limitation  Act— Distress  or  action  for  an 

annuity  accruing  by  will.    James  y.  Salter 741 

LUNACY — 1.  Inquisition  finding  that  person  was  and  had  been  a 
lunatic  from  birth — Contradiction  in  terms  quashing  inquisition. 
In  re  Bruges 187 

2.  Property     of    lunatic — Payments     for    maintenance     of 

lunatic's  nephews.     In  re  Blair 196 

MAGISTRATE.     See  Justice  of  the  Peace. 

MALICIOUS  PROSECUTION— 1.  Cruelty  to  horse  —  Arrest  of 
driver  by  direction  of  person  not  the  owner  of  the  horse — Party 
giving  information— Notice  of  action.    Hopkins  v,  Crowe      .        .    475 

2.  Justification — Pleading— Knowledge  of  defendant  at  time 

of  charge  of  facts  on  which  charge  based.     Dtleyal  v.  Highley  877 

3.  Magistrate  —  Conviction  for  assault  —  Penalties  imposed 

jointly  instead  of  severally.     Morgan  y.  Brown       ....     422 

MANDAMUS — 1.  Government  official— Superannuation  allowance 
— Grant  in  pursuance  of  Treasury  minute — Revocation  of  minute — 
Mandamus  to  compel  reinstatement  of  minute  and  application  to 
Parliament.  B.  v.  Lords  Commissioners  of  the  Treasury ^  In  re  Smyth 
535  ;  and  see  In  re  Hand 541 

2.  Naval  officer  —  Half-pay  —  Deductions  by  Admiralty  — 

Promise   to  refund  and  subsequent  retractation — ^Application  for 

TnaricfaTntia  by  administratrix.     Ex  parte  Ricketts       .         .         .         .548 

MARRIAGE — 1.  Nullity — Clandestine  marriage — Banns — Publi- 
cation in  wrong  name — Right  name  designedly  concealed.  Tongue  v. 
Tongue   1 

2.  Marriage  within  prohibited  degrees — 6  &  6  Will.  IV. 

c.  54  —  Suit  ^*  depending"  —  Issue   of  citation  seven  days  before 
Act  received  royal  assent.     Sherwood  v.  Bay 90 

3.  Right  of  father  to  institute  suit — Locus  standi — Possible 

liability  to  maintain  children  of  marriage.    Ibid. 

MASTER  AND  SERVANT— Wages  of  servant— Wages  in  lieu  of 
notice — Servant  given  into  custody  by  mistress — Charge  afterwards 
abandoned — Dissolution  of  contract.     Smith  v.  Kings/ord     .        .     888 

MEDICAL  PRACTITIONER  —  Apothecary  —  Apprenticeship  — 
Bond — Corrupt  bargain— Attempt  to  evade  full  service  as  required  by 
Act.     Prole  v.  Wiggins 621 
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I  bi'-  MINERALS— Bight  to  take.     See  Landlord  and  Tenant,  15. 
Bt&nca 

-Stamp  MONEY  PAID—l.  Stockbroker-— Sale  of  foreign  bonds  for  client 

.  i^  and  payment  over  of  proceeds — Bonds  subsequently  foimd  not  to  be 

marketable  —Recovery  of  money  by  broker.     Young  v.  Cole  .     783 

debtci 

v^f  iv  2.  Payment  under  compulsion  of  law — Arrest  of  certificated 

'^i          bankrupt  under  ca.  sa,  for  debt  proveable  in  bankruptcy — Payment 
^^  under  protest.     Payne  v.  Chapman 357 

•  ^^'  3.  Payment  under  colourable    legal    process.      J>ake  <ie 

Cadaval  y.  Collina 499 
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4.  Payment  of  costs  by  lessor — Becovery  back  from  lessee. 

See  Solicitor,  3. 

MOBTGAGE — 1 .  Mortgage  for  fixed  term— Proviso  that  mortgagee 
should  occupy  premises  so  long  as  interest  duly  paid — ^Implied 
demise  for  period  of  mortgage.     Wilkinson  v.  Hall ....     728 

2.  Trust  fund — Margin  required  in  advance  of  trust  money 

upon  security  of  buildings  used  for  trade.      See  Trust. 

3.  Lease  of  mortgaged  premises — Bights  of  mortgagee.     See 

f  of  Landlord  and  Tenant,  11. 


«d 


And  see  Solicitor,  2. 


me  NEGLIGENCE — 1.  Commissioners    of    sewers  —  Construction    of 

<'  sewer — Injury  to  adjoining  buildings — Alternative  method  of  con- 

struction less  likely  to  cause  damage.     Grocers'  Co.  y.  Donne  591 


2.  Standard  of  duty — Beasonable  care  and  caution — Negligent 

construction  of  hay-rick— Damage   to  neighbour's  premises — Gross 
negligence.     Vaughany.  Meulove 711 

NEW  TBIAL.     See  Practice,  2-4. 

NUISANCE— Navigable  river — Obstruction — Erection  of  embank- 
ment—Public benefit — Indictment.     Ji,  v.  Ward    ....     364 

PABLIAMENT— Private  bill— Withdrawal  of  opposition— Agree- 
ment— Consideration.     See  Company. 

PABTITION.     See  Easement,  1. 

PABTNEBSHIP.     See  Interpleader. 

PAYMENT — Cheque  for  <'  balance  account  railing" — Conditional 
payment— Cheque  not  presented  for  payment.     Hough  v.  May    .     530 

And  see  Money  Paid. 

PATENT— Specification  —  Novelty  of  invention— Sufficiency  of 
description.     Cornish  v.  Keene 747 

PLEADING.     See  Arbitration,  7 ;  Easement,  2 ;  Beplevin. 

POOB  LAW — Bating — Biver  navigation— Tolls — Biver  running 
th.rough  several  parishes — Deduction  for  repairs,  compensation  for 
damages  and  tenants'  profits.     B.  y.  Woking 289 
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POWEB — 1.  Ante-nuptial  a^eement  for  settlement — Proviso  for 
usual  covenants — Power  of  leasing  sale  and  exchange.  Dukt  of 
Bedfivrd  v.  Marquess  of  A  bercorn 200 

2.  Trust  for  sale — Surplus  for  support  of  wife  '  *  and  her  family  " 

— Fraud  on  sale — ^Interest  of  children  to  impeach  sale.  Woofls  v. 
Woods 214 

PBACTICE — 1.  Discovery — Production  of  documents — Documents 
intended  to  be  used  by  defendant  as  evidence — Admission  in  defen- 
dant's answer.     Storey  v.  Lennox 218 

2,  New  trial — Improper  reception  of  evidence.    Baron  dt  Eutzen 

V.  Farr 296 

3.  Misdirection — General  verdict  for  defendant  on  three 

issues — Misdirection  on  one — New  trial — Payment  of  costs.  Lord  v. 
Wardle 761 

4.  Action  of  crim.   con.  —  Verdict    against    weight    of 

evidence.     Mellin  v.  Taylor        .  611 

5.  Parties — Action  by  executors — Joinder  of  executors  who 

had  not  proved  will.     Scott  v.  Briant 551 

6.  Stay  of  proceedings  —Compromise  of  action — Subsequent 

suit  for  same  cause  of  action — Arrangement  made  by  plaintiff  with- 
out knowledge  of  consequences.     Moscaii  v.  Lawson       .       ' .        .     3dO 

And  see  Interpleader. 
PBBSCBIPTION.     See  Easement. 

PBINCIPAIi  AND  STDTBETT— 1.  Discharge  of  surety— Erasure  of 
name  from  note.     See  Bill  of  Exchange,  o. 

2.  Guaranty — Statute  of  Frauds — Promise  to  answer  for  debt 

of  another — Assignment  of  property  to  third  person  who  undertakes 
to  pay  debts —>>  Original  promise  —  Consideration — Withdrawal  of 
execution.     Bird  y.  Gammon 839 

PBOHIBITION.     See  Ecclesiastical  Law,  2. 

PBOMISSOBT  NOTE.     See  Bill  of  Exchange. 

BAIL  WAT  COMPANY.     See  Company. 

BATE — Local  rate — Bate  levied  on  person  not  previously  liable 
— Necessity  of  shewing  definite  statutory  authority.  Colebrooke  y. 
TickeU  520 

And  see  Poor  Law. 

BEPLEVIN  —  Pleading  —  Plea  of  no  reversionary  interest  in 
premises.     Pascoe  y.  Pasroe .847 

BIVEB— Tolls — Bating.     ^SV^  Poor  Law. 

SALE  OF  GOODS— 1.  Warranty— Invoice— "Four  pictures,  views 
in  Venice,  Canaletto,  £160  "—Warranty  as  to  pictures  being  by 
artist  named.    Power  y.  Barham 406 
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jio^  SALE  OF  GK)ODS— 2.  Warranty— Implied  warranty  as  to  fitness 

),,;.  of  goods  for  purpose  intended.     Gower  v.  Von  Dedalzm         .         .     776 

3.  Sale  by  auction — ^Agency  of  auctioneer — Private  agreement 

Qiily'         between  buyer  and  seller— Conditions  of  sale,  whether  overriding 
ji  r         agreement.     Barthtt  v.  Purnell 484 

4.  Unpaid  seller's  lien  —  Goods  left   in  seller's  warehouse 

—Delivery  order,  whether  devesting  lien.     Townley  v.  Crump      .     300 

lefen  5.  Ship  in  course   of   construction  —  Bankruptcy   of   ship- 

•1'         builder.     See  Bankruptcy,  2. 

•  {•'  6.  Sale  of  horse.     xSee  Gaming. 

SET-OFF.     iSf'e  Bankruptcy,  1. 

'!  SETTLEMENT  (MABBLAOE)— 1.  Ante-nuptial  agreement,  pro- 

viso in — Rectification   before  execution  of   settlement — Intention 
of  parties — ^Usual  covenants— Power  of  leasing,  sale  and  exchange. 

Duke  of  Bedford  Y.  Martjuess  of  Aber corn 200 

^^,  2.  Copyholds — Ultimate  limitation  to  right  heirs  of  settlor — 

•v         Limitation  in  favour  of  customary  heir.     Locke  v.  South  wood        .     221 

ei\  SEWER— Construction — Damage  to  adjoining  building — ^Altema- 

^.         tive  method  of  construction  less  likely  to  cause  damage — Negligence. 

j"  Grocers^  Co»  v.  Donne 591 
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SHERIFF.     See  Interpleader. 

SHIP  AND  SHIPPING— 1.  Charter-party— Freight- Ship  char- 
tered to  bring  homeward  cargo  of  enumerated  articles  at  rates  of 
freight  specified  for  each — Right  to  freight  on  average  quantities 
of  all  the  articles  enumerated.     Capper  y.  Forster  ....     867 

2.  Shipowners'  lien  for  freight — Bill  of  lading  stating 

that  freight  had  been  paid — General  lien  for  hire  of  ship  due  under 
charter-party.     Campion  v.  Cohin 581 

3.  Master  of  whaler — Covenant  of  owner  to  pay  proportion  of 

net  proceeds  of  voyage — Master's  covenant — Condition  precedent  or 
independent  covenants.     Stavera  y.  Curling 682 

And  see  Bankruptcy,  2. 

SLANDER  OF  TITLE— Shares  in  mine— Ownership— Litigation- 
Statements  alleging  that  proceedings  had  been  decided  against 
plaintiff— Special  damage.    Malachy  v.  Soper 691 

SOLICITOR — 1.  Confidential  communication — Breach  of  duty — 
Retainer  to  raise  money  on  mortgage— Disclosure  of  defects  in  title 
to  proposed  lender.     Taylor  t.  BUicklow 626 

2.  Application  for  loan  by  intending  mortgagor — Perusal 

of  abstract  on  behalf  of  intending  mortgagee — Disclosure  of  contents 
in  evidence  against  mortgagor.    Doe  d.  Peter  v.  Watkina  .     701 

3.  Costs — Preparation  of  lease — Payment  by  lessor — ^Recovery 

'back  from  lessee  in  action  for  money  paid.     Qrisaell  y.  Rohimon  .     574 

4.  Preparation  of  lease — ^Recovery  of  costs  by  lessor's 

solicitor  in  action  against  lessee.     Webb  y,  RhwUa  ....     790 
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SOLICITOR — 5.  Estoppel— Solicitor  drawing  and  attesting  con- 
veyance cannot  afterwards  say  that  property  in  land  did  not  pass 
by  the  deed.     Lord  v.  Wardle 761 

STAMP  DUTT— An  agreement  for  the  sale  of  goods  and  goodwill 
for  £60  :  Held,  to  require  a  stamp.     South  v.  Finch       .  726 

And  see  Bill  of  Exchange,  6;  Limitations,  Statute  of,  I. 

STOCK  BROKER— Recovery  back  of  money  paid  to  client.  Set 
Money  Paid,  1. 

SUPPORT— Vault— Removal  of  adjoining  wall — Notice  of  inten- 
tion to  pull  down  wall.     Trower  v.  Chadwick 659 

TEin)ER— Of  price  of  article  purchased — Admission  by  seller  that 
tender  would  be  useless.     Jackeoii  v.  Jacvb 832 

TROVER— Declarations  of  former  owner  of  property  in  dispute. 
See  Evidence,  2. 

And  $ee  Bill  of  Exchange,  7. 

TRUST— Breach  of  trust — Trust  fund — ^Advance  of  part  of  fund 
upon  mortgage — Building  used  for  trade— Insufficient  security  — 
Margin  of  security  necessary.     Stickney  y.  Sewell  .     1 29 

VENDOR  AND  PURCHASER— 1.  Contract  of  sale— Oral  waiver 
of  day  for  completion  and  substitution  of  another  day.  SfoiveH  v. 
Robinson 861 

2.  Sale  of  lease  of  public  house — Failure  to  procure  licence  to 

assign  and  to  register  previous  assignment — Want  of  title.     Ibid. 

3.  Sale  by  auction — Conditions  of  sale — Stipulation  that  on 

failure  to  comply  with  any  condition  deposit  shaU  be  forfeited  as 
liquidated  damages— Whether  qualifying  general  liability  to  com- 
plete contract.     Icely  v.  Grew 553 

WAGER.     See  Gaming. 

WATER — Navigable  river— Obstruction— Erection  of  embankment 
— Nuisance — PubUc  benefit — Indictment.     R»  v.  Ward  364 

WAY,    See  Highway. 

WILL — 1.  Charitable  trust— Gift  over  to  ^'  such  charitable  or  other 
purposes  "  as  testator's  trustees  should  think  fit — Indefinite  trust — 
Uncertainty.     Ellis  v.  Selby 188 

2.  Intention  to  purchase  presentation  to  Christ's  Hos- 
pital— Insufficiency  of  residuary  estate — Execution  cy  pres.  Cherry 
V.  Mott .     lois 

3.  Devise — Premises  in  testator's  "own  occupation" — 

"  To  the  same  adjoining  " — ^Antiquity — Extrinsic  evidence  to  explain 
will.     Doe  d.  Preedy  v.  Holtoin 310 

4.  Devise  trust  to  apply  income   to  B.  —  No 

devise  over — Death  ot  tor's  lifetime — Implied  revocation — 
Estate  of  A.     Doe  d,  Sr  vn 432 
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WILL— 5.  Charitable  trust —Property  passing  under  will— Devise 
of  all  testator's  houses  '*  situate  and  being  in  Denmark  Oourt  "— 
Five  houses  within  Court  and  one  fironting  towards  Strand.  Newton 
V.  Lucas 210 

6.  Donatio  mortis   causd — Bond — Indorsement  of  memorandum 

purporting  to    assign   bond— Delivery— Absence  of  consideration. 
Edwards  v.  Joues 178 

7.  Long  Annuities  —  Life    interest  —  Specific    or  residuary 

legacy.     Bethune  y.  Kennedy 153 

8.  Revocation— Destruction  by  testator — Presumption  where 

will  last  seen  in  testator's  possession.     Welch  v.  Phillips      .  83 

9.  Trust  for  sale — Gift  of  surplus  of  purchase  money  to  wife 

''towards  her  support  and  her  family" — Implied  trust.     Woods  v. 
Woods 214 

WOBDS — *^  Become  insolvent."    /See  Contract. 

"  Port  of  lading."    See  Insurance  (Marine),  2. 

«  To  the  same  adjoining."    See  Will,  3. 

WORK  AND  LABOtTR— Specification— Employment  by  architect 
to  make  out  quantities— Work  to  be  paid  for  by  person  securing 
building  contract— Refusal  of  guardians  to  allow  building  to  proceed 
—Implied  liability  of  guardians  for  work  done  by  plaintiff.  Mooti  y. 
Witney  Union 802 

And  see  Master  and  Servant. 
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